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FREEDOM OF PUBLIC DISCUSSION 

The process of continual readjustment between the needs of 
society and the protection of individual rights is nowhere 
more conspicuous than in the history of the law of defamation. 
If we look back to the time when the law defining that offence 
became substantially settled, we find prevailing a conception of 
such relative rights which is in many respects the antithesis of 
that which prevails to-day. Yet the law defining the affirmative 
offence, with its rigorous presumptions of falsity, malice, and 
damage, remains practically unchanged. It seems to have been 
thought that the vast increase-in facility and area of communica- 
tion, resulting from the use of the post, the telephone, the 
telegraph, and the modern printing press, justified the stringent 


_ principles of the law which had been formulated before such 


methods of communication were dreamed of. The development 
of the law, in accommodation to this vast change in the means of 
“communication, has been in the direction of enlarging the scope 
of those principles of immunity, or privilege, some perception of 
which was coeval: with the beginnings of the law upon the 
Subject. Certain fundamental considerations have guided this 
growth. Immunity in defamation implies some freedom in the 
publication of matter which proves to be mistaken or false. It 


' follows, necessarily, that persons defamed must suffer without 


remedy. The plainest principles of justice require, therefore, 
that immunity should be granted only within such limits as can 
be justified upon reasonable grounds. In some cases the possible 
public- benefits: of free communication may be equalled or 
counter-balanced by public evils. In such cases no immunity is 
granted, since the private injury would involve no compensating 
public benefits, save such as were off-set by public evils. On the 
other hand, there are cases in which the public benefits of free 
communication are so great that immunity must be granted 
however serious may be the individual injury, one over-shadow- 
ing the other to such an extent that only the public interest can 
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be regarded. In such cases the immunity is absolute. Within 
these two extremes come the various occasions on which there 
is a duty or interest which justifies some freedom of communica- 
tion, but only so long as it is directed toward the accomplish- ° 
ment by the least harmful methods of the purpose for which 
the occasion exists. In such cases the immunity is qualified, or 
conditional, and is lost if the occasion be used for ulterior 
purposes. In all cases, in short, the existence and extent of the 
privilege. is determined by balancing the needs of society: with 
the right of an individual to enjoy a good reputation when he 
has done nothing which ought to injure it. Immunity should 
always be denied when the sacrifice of individual right out- 
weighs the public good to be derived from it. 

"In the light of such considerations, what is the nature and 
extent of the freedom which the law permits in the discussion 
of matters of pudlic interest? That some distinction should be 
made between such matters and mere private gossip admits of 
no doubt ; but there has been considerable difference of opinion | 
—-which, however, steadily lessens as we approach our own 
time—as to what matters properly come within this designation. 
In point of time, among the subjects which are now recognized 
as involving legitimate public interest, literary criticism first 
enjoyed complete liberty. Indeed, long after printing became 
common the view prevailed that an author who submitted hise 
work to public judgment had, in this respect, no private rights 
at all. It was considered something outside the province of law, 
like an affair of honour, to attack an author’s character as freely 
as his book ; he enjoyed similar liberty in defending ‘himself, 
and the feud was properly fought out in a. literary rather 
than in a judicial arena. Meanwhile, with respect to political 
affairs, which are now regarded as matters of supreme 
public interest, the situation was otherwise. So long as 
the political pyramid rested upon its apex, instead - of its 
base, all discussion of principles or- persons was prohibited 
under the most severe penalties. In process of time, the 
dawning consciousness of the advantages of freedom of dis- 
cussion in political affairs was accompanied by the realization of a 
conviction that the license of literary criticism should be res- 
trained, and that the personal character of an author had claims * 
to legal recognition as well as the public interests of the state. 
The significance of the gradual approximation of a uniform rule 
regulating the discussion of these two subjects is that .freedom 
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of literary criticism, being the first subject of public interest upon 
which the right to comment was formulated upon rational 
grounds, has exercised a marked influence on the gradual 


_ recognition of similar freedom of discussion in political affairs. 


The interest of private citizens in public affairs requires 
freedom of discussion rather than immunity in the statement of 
facts. ‘The truthis available at all times to every one. Protec- 
tion in the communication of supposed facts, in all those ‘cases 
where a duty or interest in disclosure exists, is otherwise 
provided by the general doctrine of conditional immunity or 
privilege. Discussion, as the term implies, is comment upon 
given facts ; it is the expression of opinion by way of inference 
or conclusion from established facts. In its broadest aspect it is 
the judgment of acts and things from appearances. As such, its 
legal justification depends, not upon its truth in fact, but upon 
its tt fairness” as a deduction from the premises of fact upon 
which it is based. Not only may that which is untrue in fact be 
fair as comment, but the ultimate public service of discussion is 
that it affords a means of combatiug abuses, or offences, or 
insidious corrupting influences, which lie hidden by concealment 
and perjury from judicial investigation. To prohibit criticism 
in matters of public interest unless the critic could vouch the 
truth in fact of his comment would be incompatible with the 
principles of popular government. Abuses might exist; there 
might be misconduct on the part of public men ; there might be 
extravagance and corruption ; yet no person would venture to 
speak. Hence the. law protects and encourages the interchange 
of opinion so vital to the conduct of popular government, even 
though others may believe, and it may subsequently appear, that 
the imputation was in fact mistaken and unjust. 

The overwhelming weight of authority holds that protection 
extends to comment alone. There is some authority, however, 
for the extension of immunity to statements of fact. This view, 
which, of course, renders superfluous any distinction between 
comment and statement, has been for the first time thoroughly 
developed by the Supreme Court of Kansas in a recent case 
involving the defamation of a candidate for: public office. The 
argument is this: The established doctrine of privilege protects 
statements made in the performance of a duty or the protection 
of an interest, It is of the deepest interest to the public that 
they should know facts which go to show that a candidate for 
office is unfit to be chosen. Therefore, every one should have 
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the right to give the public the benefit of any information he may 
have affecting the fitness of a candidate. Canit be possible, it is asked, 
that public policy will make privileged an unfounded charge of 
dishonesty or criminality against one seeking private service, 
when made to the private individual with whom service is sought, 
and yet will not extend thesame protection to him who in good 
faith informs the public of charges against applicants for public ser- 
vice? It is not at least as important that the high functions of. 
public office should be well discharged as that those in private ser- 

vice should be faithful and honest? Or, again, are the moral and 
social duties of great religious, fraternal, or charitable organizations 
to inform their members of the misconduct of a fellow.member or 
officer any higher or stronger than that of electors to keep the public 
administration pure by disclosures respecting the character and 

conduct of candidates for public office ? 

The argument for immunity in the statement of facts 
concerning a candidate for an electivs office—the only occasion 
on which the claim seems to have any weight—may be put 
more forcibly without going so far afield. In the case of a 
candidate for an appointive office it may well be urged that 
there 1s no necessity for a general publication, inasmuch as the 
selection rests with a particular official or authority, to whom 
alone publication should be made; and of course the same 
reasoning applies with particular force to statements affecting 
one who holds an office, in which case charges affecting his 
fitness should be made directly to the official or authority having 
the power of removal. Communications so made to. the 
appointing or removing authority are unquestionably privileged, 
In the case of a candidate for an elective office every voter 
certainly has an interest, if not, indeed, a duty, in common 
with every other voter. Butin this case it is an interest or 
duty which the voters themselves can alone protect or discharge. 
‘The choice rests directly and exclusively with them, and there 
‘would seem to be no logical objection to the conclusion that, 
in accordance with established principles, a voter should be 
protected in making a communication to his fellow voters of 
facts relating to a candidate for their suffrage. 

The answer to this argument has reference to the fiifieréade 
in the area of defamation. The conditional immunity extended 
to a statement of fact to a master concerning a servant, or one 
applying for service, covers statement to the master. only, and 
the injury, if any, done to the servant’s reputation:is with the 
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master alone. This is the extent of the sacrifice which the rule 
compels the servant to suffer in what was thought to be, when 
the rule became law, an important interest of society. But if 
the immunity were to apply generally, then a person who offers 
himself as a candidate must submit uncomplainingly to the loss 
of his reputation, not with a single person, or with a particular 
class of persons, but with the public at large, whenever an 
untrue charge is made. It is, however, an established principle 
of the law of defamation that, given the common interest or 
duty which creates the privileged occasion, any publication 
reasonably necessary to protect that interest or to dischage that 
duty, is privileged; and this is the case even though it results 
in the incidental publication to persons having no duty or 
interest. It would be a radical departure from fundamental 
principles to deny or limit the privilege because of the wide 
area of the interest or duty. Moreover, the cases disclose an 
area of publication in cases of unquestioned privilege co-exten- 
sive with that under discussion. Charges made against an 
officer by a voter to his fellow voters assembled in a town or 
parish meeting have been held to be privileged. Why, then, 
should not a statement made by a voter in the same meeting 
convened to elect an officer be governed by the same rule? 
[To be continued.) 


SHORT NOTE. 
Bengal Tenancy Act (VIII of 1885 , Sec. 1£0-—Kabyliat, PTA in— 
+ Character of land—-Eridence, 


Appeal by the Plaintiff. 

Held, (Chatterjee J.}—An admission in a Kabuliat entered into after 
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of Moore’s Indian Appeals. The same standard of excellence 
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and the notes appended to each case continue to be valuable.: 


- We are glad to notice that a supplementary volume will. be 


published containing the cases not reported in Moore. 


Hindu Law of Inheritance by Sm E. J. Trevetyan, 
B.C.Ly~* THACKER, Spink’ & Co., CALCUTTA, 1910, Rs. 12.—Sir 





-* Ernest Trevelyan has devoted his leisure hours in writing a 


“series of works on Indian Law of which the most recent is now 
before us. It is characterised by the same qualities as its prede-' 
cessors, ‘namely, conciseness of statement and’ clearness of 
exposition. The present volume deals with the Hindu Law 
of Inheritance and concludes with a Chapter on the Law of 
Wills. In a subject like this it is difficult to improve upon what 
is contained in the now classical text-book of Mr. Mayne, but 
we think that the student is likely to find the exposition here 
simpler and more attractive. “In the footnotes numerous cases 
upon each point discussed in the text are collected, but naturally 
no attempt is made to bring out the finer shades of difference 
amongst them. The references are pretty full but we observe 
that important cases reported only in what are called non-c ficial 
reports have in several instances been missed ; and before a 
second edition is published, it would be worth while to examine: 
them systematically and collect important cases from them. 
On the whole the work may be regarded as a valuable addition 
to the series of text books on Indian Law by the learned autfor. 
The work has been printed in England and the get-up is in 
every way worthy of the well-known firm of publishers who have 
brought it out. aie . 


A Comparative Table of Cases in the Law Reports, 
Indian Appeals, by Larr Moman MUKERJI, M.A, B.L., VAKIL 
High CouURT—CRANENBURGH’S Law PusiisHinc Press, CAL- 
CUTTA, 1910.—References to Privy Council decisions are very 
often given by the mention of the page and volume of the 
Indian Appeals, That series however is very costly and not 
available to the majority of the members of the profession. To 
trace a case so referredtoin any ordinary series of reports is 
often a matter of great difficulty. Babu Lalit Mohan Mukerji 
has done a service to the profession by the preparation of this 
comparative table which enables one at a glance to find eut a case 
reported in the Indian Appeals in any- other. series of reports. 
The practical.use of the work is obvious and we trust it will 
have a wide circulation. es, ee seo 
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FREEDOM OF PUBLIC DISCUSSION.—/ Continued, j 


However, logic is not necessarily law. The whole doctrine 
of immunity in defamation is based upon public policy, and the 
only valid objection to protecting statements of fact in relation 
to candidates for elective office rests upon such considerations. It 
is the conviction that such a doctrine would do the public 
service more harm than good. The danger that honor- 
able and worthy men may be driven from politics and 
public service by allowing such latitude in attacks upon 
personal character outweighs any benefits that might accrue 
tothe public. Such license would create a disinclination for 
public life on the part of honorable men by making them feel 
that it was incompatible with whole-some self-respect and decent 
reputation ; it would drive men of sensibility away from its op- 
portunities in sheer disgust, and leave public employment to 
callous and self-seeking adventurers. It seems plain that im- 
munity in fair comment extends the utmost protection to free 
cammunication in matters of public interest that is compatible 
with a proper regard for personal rights. This at all events is 
the concensus of opinion among English-speaking people. 

The distinction is fundamental, then, between comment upon 
given facts and the direct assertion of facts. And the signi- 
ficance of the distinction is plain. If the facts are stated separ- 
ately, and the comment appears as an inference drawn from 
those facts, any injustice that the imputation might occasion is 
practically negatived by reason of the fact that the reader has 
before him the grounds upon which the unfavourable inference 
is based. When the facts are truthfully stated, comment thereon, 
if unjust, will fall harmless, for the former furnish a ready anti- 
dote fort the latter. The reader is then in a position to judge 
whether the critic has.not by his unfairness or prejudice libelled 
himself rather than the object of his animadversion. But ifa 
bare statement is made in terms of a fact, or if facts and com- 
_ ment arg, so intermingled that it is not clear what purports to be 
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inference and what is claimed to be fact, the reader will naturally 
assume that the injurious statements are based upon adequate 
grounds known to the writer. In one case, the insufficiency 
of the facts to support the inference will lead fair-minded men 
to reject it ; inthe other, there is little, if any, room for the 
supposition that the injurious statement is other than a direct 
change of the fact, based upon‘grounds known to the writer, al- 
though not disclosed by him. The distinction and its significance 
may be illustrated by an actual decision. A publication advised 
voters to oppose a representative who was standing for relec- 
tion, “ because in the last legislature he championed measures 
opposed to the moral interests of the community.” It appeared 
from the answer that what the writer had in mind when he 
wrote the article was the plaintiff's support of two legislative 
measures permitting sales of liquor on legal holidays and autho- 
rizing the removal of screens from saloons. 

‘The defense was made, first, that the statement was true ; 
and, second, that if it cannot be said to be true, the proven acts 
were subject to criticism, and the defendants had the right to 
express their opinion as to their effect ; in other words, that the 
language was privileged. The defendants had a- right to 
discuss the fitness of the plaintiff for the office to which he 
aspired, and might lawfully communicate to the electors any 
facts within their knowledge concerning his character or con- 
duct, and express their opinion upon them, and their inferences 
deduced from them, so long as they stated as facts only the 
truth, and as opinions and inferences therefrom only honest 
belief. The fault here, if there be one, is that opinions and 
inferences are not stated as such, but as facts. The defendants 
sought to justify the statement made ...... ... by proving that 
he supported the two measures ... ... ... It is evident that the acts 
proved were sufficient to induce in the minds of some the opinion 
[that the charge was true, and such persons were privileged 
to say so]. But admitting that they were privileged to 
express their opinions concerning certain acts, was this what 
was done? Did they not go further and do more ? they did not 
state what measures were supported, and their opitions of that 
particular conduct, but said generally and unqualifiedly, as a fact 
that the plaintiff had arrayed himself against the moral interests 
of the immunity, which, if true, should discredit him with any 
voter who should believe the statement. It appealed alike to 
all classes,...[those who took that vigw, and those wha sthought. 
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‘ 
otherwise], and it afforded no one an opportunity to judge 
whether the statement was a proper deduction from the facts 
upon which it was based or not. If one states that a candidate 
is a thief, without qualification, he communicates a fact per- 
taining to his fitness ; but it is a slander, if untrue, whether 
made in good faith or not, although, had he stated the exact 
facts, and expressed the opinion that they amounted to stealing, 
though they did not technically constitute the offence of 
larceny, the comment might be privileged. The difficulty in 
this case is that the defendants have been permitted to limit 
their statement by proof of their intended meaning, while the 
writing itself contained no hint of limitation.” 

It is to be observed, moreover, that although comment, 
however expressed, is opinion or inference, it may be stated in 
terms of a fact ; and as such, it is within the immunity of fair 
comment so long as it appears to be a permissible deduction or 
` conclusion from other facts truly stated. 

Comment, criticism or discussion upon matters of public 
interest being, therefore, an expression of opinion or judg- 
ment and so incapable of definite proof, he who expresses 
it is not required by law to justify it as true, but is free 
to express it even though others dissent provided his own 
expression is “fair” as the English cases invariably describe 
it. The constituent elements of the immunity are few 
and simple. In the first place, in order to give room for 
tae plea of fair comment, the facts commented upon must 
be truly stated.. This is more than a re-statement of the 
distinction upon which the immunity is based; the very 
statement of the doctrine assumes that the facts commended 
upon must be ascertained. 

The error which is usually committed by those who bring 
themselves within the law of ‘libel when commenting on conduct 
is in thinking that they are commenting when in point of fact 
they are misdescribing. Real comment is merely the expression 
of opinion. Misdescription is matter of fact. If the misdescription 
is such an unfaithful representation of a person’s conduct as to 
induce people to think that he had done something dishonorable, 
disgraceful, or contemptible, it is clearly libellous. To state 
accurately what a man has done, and then to say that in your 
opinion-such conduct is disgraceful or dishonorable, is comment 
which may do no harm, as every one can judge for himself 
_ whethes. the opinion gxpressed is well-founded or not. 
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Misdescription of conduct, on the other hand, only leads to one 
conclusion detrimental to the person whose conduct is 
misdescribed, and leaves the reader no opportunity for judging 
himself for the character of the conduct condemned, nothing but 
a false picture being presented for judgment. 

If it were permissble to invent facts, and then to comment onthe 
facts so invented in what would be a fair manner on the supposition 
that the facts were true, any discussion of a matter of public interest 
might, through fanciful suggestion of all sorts of imaginary mis- 
conduct by wayof pretended illustration, be made vehicle of the 
most defamatory allegations without the slightest foundation. But 
the law does not permit the absurdity of thus allowing a person to 
be libelled, and then commented upon. Ifthe facts upon which the 
comment purports to be made are not proved or admitted to be 
true, the foundation of the plea of fair comment fails. 

In the next place, the comment must be susceptible of being 
an inference or deduction from facts truly stated. That is to say, 
it must not introduce new and independent defamatory matter, 
or draw inferences or couclusions wholly irrelevant, or out of all 
proportion, to the given facts which supply the basis of the com- 
ment. And, above all, it must ‘not attack the character or motives 
of the author of the thing criticized, whether that thing be public 
conduct or published work, except in so far as such private 
character or personal motives have of necessily, or by the act of 
the author, become part of the subject of public interest 
commented upon; it must not reflect upon him otherwise thgn 
as the author of, or the person responsible for, or concerned in, 
or connected with the particular conduct, work, or thing which 
constitutes the subject of the comment. Next to mis-statement 
of facts, personal imputation is the principal cause of danger 
and disaster to criticism, and, as we shall see, it is the source of 
much of the confusion which exists'in the statement of the law. 


(To be continued.) 
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FREEDOM OF PUBLIC DISCUSSION.—/ Continued, ) 

If comment conforms to the foregoing requirements, the 
critic brings himself prima facie within the immunity. But the 
occasion exists for a well-defined public purpose, and if the 
plaintif can prove that the defendant, although prima facie 
within the immunity, was nevertheless using the occasion for 
some ulterior and improper purpose, he thereby displaces the 
immunity, and the defendant is liable, just as he would have 
been if he had never brought himself within the right. Having 
regard to the reasons for which the occasion exists, the most 
obvious proof for this purpose would be circumstances tending 
to show that the opinion expressed in the comment was not the 
defendant’s genuine opinion; or that he had no opinion at all on 
the subject of the comment, or otherwise published it without 
any belief that it was just, and in reckless indifference as to 
whether it was just or unjust. If, however, such honest belief 
in the justice of the comment existed in fact, it is wholly im- 
material whether, in an intellectual sense, it was sound or un- 
sound, convincing or irrational, unless it can be proved by in- 
dependent evidence that such belief, though genuinely enter- 
tained, was itself created by malice. 

It is obvious, therefore, that the term “fair,” as used in the 
English cases, merely excludes those elements which prevent 
the comment from falling within, or take it out of, the immunity , 
arising from the occasion. Butin so far as facts are assumed 
as the basis of the criticism, or untrue allegations of fact are 
introduced in the course of it, or personal imputations are made 
not arising out of it, the pretended criticism is not criticism at 
all. It is not a question of its title to the epithet ‘fair,’ or to 
any other epithet ; it does not answer to the description of com- 
ment, and is defamation pure and simple. Where, on the other 
hand, it is proved by the plaintiff that the comment, though on 






expression of an opinion which the critic did not in. 
tain or was otherwise actuated by malice, it is su 
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fairness or unfairness. Everything that is involved in the rule 
prescribing fairness would equally be contained in any rule which, 
omitting the term altogether, simply prescribed that the publi- 
cation of any defamatory matter which is wholly and solely 
comment on the public conduct or published work of another 
is the subject of an immunity defeasible only on proof of malice. 
It is clear that what is meant by “fairness” is neither more nor 
less than the absence of malice, and the burden being on 
the plaintiff to allege and prove the existence of malice, as well 
as the fact that it prompted the comment, and not on the defen- 
dant to allege and proye its absence, or to negative any sugges- 
tion that his comment was actuated thereby, the use of a positive 
word in'connection with comment is seen to be not only 
unnecessary, but most deceptive, inasmuch as it imports the neces- 
sary presence of an affirmative quality as the condition’ of 
immunity, whereas it is the existence and influence of its 
opposite which is the necessary condition of that immunity 
being displaced. 

On a plea of fair comment, the burden is on the defendant 
to prove all the facts necessary to bring the case within the fore- 
going requirements. He must satisfy the Court that the subject 
of the comment is a matter of public importance, and must 
establish that the matter, on its face, is comment, unadulterated 
with any of those alien elements which are sufficient to prevept 
its coming within the province of fair comment. If. the plain- 
tiff desires to show that the prima facie immunity, innocent as it 

„appears to be on the surface, was in fact actuated by malice, the 
burden is on him to prove this. Whether the subject is one 
of public interest, and whether there is any evidence of the 
defamatory matter constituting or not constituting fair comment, 

are questions of law. All other issues in relation to a plea of 
fair comment are questions of fact. 
_ The foregoing states the force and effect of English law 
according to modern authority. At the same time, it must be 
admitted that it is not in entire accord with earlier cases, nor are 
the modern authorities in entire agreement ; and it would be idle 
to say that the subject is free from difficulty. The divergence 
of opinion and the difficulty occur at the point where certainty-is 
most needed—where imputations of motive are made. ‘So far as 
the imputation of motives is concerned, it is obvious that the early 
cases of literary criticism furnished a misleading precedent, In the 
feld- of literary and artistic criticism, where the expression 
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of thought and imagination, and not the manifestation of will 
‘and character in action, is the subject of public interest, and 
where, therefore, there is hardly ever any necessity for dealing 
with ‘personality at all, itis of course much easier to draw the 
line of demarcation between what is and what is not " fair.” 
Although in the early history of literature it was customary to 
discuss the personality of authors as.freely as their books, it is 
now recognized that such a course can rarely be necessary or 
permissible. As regards acts and conduct, on the other hand, 
criticism is often necessarily personal. It is quite possible, in 
most cases, that the critic should only criticize the person in- 
directly in connection with the thing, and that whilst possibly 
denouncing the tendency, effect, or policy of a course of conduct, 
he should leave the motives and intention and character of the 
individual severely alone. But on some occasions it must be 
recognized thatthe individual has submitted the latter to public 
discussion. A candidate for an office of public trust, for instance, 
necessarily puts his personal character in issue so far as it per- 
tains to his qualifications for the office he seeks. While this 

= view has not met with universal acceptance, it seems clear that 
the fundamental error of any other doctrine consists in the 
assumption that the private character of a public officer is some- 
thing aside from, and not entering into or influencing, his 
public conduct ; that a thoroughly dishonest person may be a just 
administrator, and that a Judge who is corrupt and debauched 
in other relations of life may still be pure and upright in his 
judgments ; in other words, that an evil tree is as likely as any 
other to bring forth good fruit, 

“Any such assumption is false to human nature, and con- 
trary to general experience ; and whatever the law may say, the 
general public will still assume that a corrupt life will influence 
public conduct, and that aman who deals dishonestly with his 
fellows as individuals will not hesitate to defraud them in their 
aggregate and corporate capacity, if the opportunity shall be 
given him. They are, therefore, interested in knowing what is the 
character of their public servants, and what sort of persons are 
offering themselves for their suffrages. And if this be so, it 
would seem that there should be some privilege of comment ; 
that that privilege could only be limited by good faith and just 
intention ; and that of these it was the province of the jury to 
judge, in view of the nature of the charges made, and the reasons 
which existed for making them.” 
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In early English cases involving literary criticism it was 
asserted in broad terms that no personal imputation was permis- 
sible, and this precedent was occasionally followed in similar 
terms in cases of comment on public act and conduct. But the 
foundation of the modern law on this, as on so many other 
details of the general subject, is to be found inthe decisions 
of Chief Justice Cockburn, from 1862. It had been held as late 
as 1840, by the Court of Exchequer, that though some words 
which are clearly libellous of a private person may not amount 
to a libel when written of a person in a public capacity, still, 
any imputation of unjust or corrupt motives is equally libellous in 
either case, Six years later the same Court perceived a distinc- 
tion between comments‘on a. man’s public and his private con- 
-duct, but confessed that it could “hardly tell what the limits 
of it are.” In his first judicial utterance on the subject, however, 
Chief Justice Cockburn stated the true doctrine in unimpeach- 
able terms. 

‘He differed from the learned Counsel for the plaintiff when 
it was contended that under no circumstances could private con- 
duct forma proper subject of observation for a public writer. 
Mr. Seymour did not occupy the position of a private individual, 
‘nor was it asa private individual that his conduct was made the 
matter of inquiry...... Under these circumstances it-was impossible 
to say that he was not a public man, and that his conduct, if ithad 
reference to his fitness to be a public man and to occupy a public 
position, was not a fair subject of debate. Mr. Seymour held a 
position in which integrity, honesty, and honour were essential, 
and ifin his private conduct he showed thimself destitute and 
devoid of those essential qudlities, surely it could not be said 
that it was not a fair matter for public animadversion, so long 
as the writer kept within the bounds of truth and the limits 
of just criticism.” 

Whatever uncertainty may dendea some of the inter- 
vening cases, it ismow established by recent English -cases that “a 
personal attack may form part of a fair comment upon given 
facts truly stated if it be warranted by those facts; in other 
words, if it be a reasonable inference from those facts. Whether 
the personal attack in any given case can reasonably be inferred 
from the stated facts upon which it purports to be a comment 
is a matter of law for the determination of the Judge before whom 
the case is tried ; but if he should rule that this inference is 
capable of being reasonably drawn, it is for the jury to determine 
whether in that particular case it ought to be drawa”, © 
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In this country the weight of judicial dicta is undeniable 
contrary to the English view. In the majority of the cases com- 
monly cited in this connection no distinction between comment 
and statement of fact is made or involved in the actual deter- 
mination. They are, almost without exception, cases involving 
direct statement as distinguished from comment ; or, if involving 
any comment at all, no basis for the comment was proved, and 
privilege was claimed simply by virtue of the occasion being a 
matter of public interest. ‘These cases are not, therefore, in 
opposition to the English rule, for they were not cases of com- 
ment properly so called, and privilege would have been equally 
denied under that rule. They are simply authority for the rule 
that a direct statement of fact is not privileged by reason of the 
publicity of the occasion. The difficulty is that these decisions 
have generally gone beyond the actual issue, and, often using the 
term ‘criticism’ as synonymous with derogatory statements 
of fact, have expressed the dictum that criticism is privileged, 
or not actionable, so long as it does not attack the private 
character of the person criticized, or impute tevil motives. In 
-other words, while the actual decision is generally unimpeach- 
able, the foundation is delusive, « e., a distinction between 
different kinds of imputation, whereas the true distinction is 
between comment and statement of fact. While this doctrine 
recognizes some latitude in the discussion of matters of public 
interest, its practical futility is shown by the conflicting and 
sometimes fanciful ideas of the sort of imputations which are 
‘eheld to fall within it. But this doctrine, so far as it is intelli- 

gible, would seem to leave little, if any, more practical freedom 
in the discussion of matters of public interest than that which 
is permitted in the discussion of the conduct of a private person. 
It leaves the law very much in the attitude of saying, “you . 


have full liberty of discussion, provided, however, you say 
nothing that counts.” 


(To be continued. ) 


REVIEWS. 


Civil Court Manual with notes by VENKATARAMANA 
ATYAR B.A., B.L., TIRUMALA CHARIYA AND Co., 1910—This manual 
contains a large collection of statutes dealing with Civil Law in 
this country. A complete list of these will occupy two closely 
printed pages. We nave, for instance, the Contract Act, the 
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‘Transfer of Property Act, the Civil Procedure Code, the Limita- 
tion Act, Companies Act, Easements Act, Guardians Act, 
Succession Act and numerous others, All these are carefully 
annotated. The notes are brief and to the point. There is a 
full Index at the end. The volume is handy and 
extremely useful. 


Commentaries on the Code of Criminal Procedure by 
S. SWAMINADHAN, M. A. LL, B., B. SC, Ph. D.—ADDISON AND Co., 
Mapras, 1910—The learned author of this Commentary on the 
Criminal Procedure Code edited the last edition of Mr. 
Sohoni’s work on the same subject. In the preface of the 
present work, no mention is made of this fact and one might 
take it as if it were an absolutely new work. A comparison of 
the notes under different sections in the two editions will make 
it clear that ample use of the materials in the old edition have 
been made for the purposes of this work. Of course this does 
not take away from the value of the work because the notes in 
Sohoni’s edition were really very good and their value was 
considerably enhanced in the edition published by Dr. Swami- 
nadhan. The present: work will be found’to be quite up to 
date. The cases which are said to number about 9,000 have 
been analysed and carefully noted and the reports, official and 
non-official, have been exhaustively examined. The work ise 
sure to be of great value to the profession, and will no doubt 
have the extensive circulation which it deserves. The get up 
is excellent and the arrangement of the types will tend tO - 
facilitate the use of the work considerably. 


The Calcutta Law Journal. 
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Other and more carefully considered cases arein substantial 
agreement with the prevailing English doctrine. Perhaps the 
general course of the development of the law in this country 
may be best indicated by reference to the New York ‘cases. 
The earliest case on the general subject arose, in 1809, out of an 
address issued by opponents of the re-election of Morgan Lewis 
as Governor of the State, charging him, among other things, 
with political apostasy, family aggrandizement in his appoint- 
ments, signing the charter of a bank after notice that it had 
been procured by fraudulent practices, publishing doctrines 
unworthy of a Chief Magistrate, attempting to destroy the 
liberty of the press by vexatious prosecutions, etc. The defend.’ 
ant demurred to the plaintiff's evidence, claiming a constitutional 
privilege arising out of the occasion of the publication. The 
demurrer was very properly overruled, but the Court said : 

“ That electors should have a right to assemble and freely 
‘ and openly to examine the fitness and qualifications of candi- 
dates for public offices, and communicate their opinions to 
others, isa position to which I most cordially accede. But 
there isa wide difference between this privilege and a right 
irresponsibly to charge a candidate with direct and unfounded 
CriMES...1ssseeeeeesCandidates have rights, as well as electors ; and 
those rights and privileges, must be so guarded and protected 
as to harmonize one with the other............All that is required, 
in the one case or the other, is, not to transcend ‘the bounds of 
truth. If a man has committed a crime, any one has a right to 
' charge him with it, and is not responsible for the accusation ; 
and can any one wish for more latitude than this ? 

This view was presented in a still stronger light twenty years 
iater in a case where a newspaper opposing the re-election of the 
Lieutenant-Governor of the State, charged him with being intoxi- 
cated while presiding in the senate chamiber, giving in detail the 
circumstances on which the opinion was based. The publishers 
justified the charge as true, and produced witnesses, who had been 
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present on the occasion in question, who testified that the 
statement was true. There was therefore good reason for 
supposing that the charge was made in the belief that it was true, 
and if it was true, there was abundant reason on public grounds 
for making the statement. But the jury, having been told that 
the only privilege the defendants had was “simply to publish the 
truth, and nothing more,” found the preponderance of the 
evidence against the truth of the charge. Inthe Court of Errors 
and Appeals, where judgment for the plaintiffs was sustained, 
Walworth, C., said in reply to the defendant’s claim of privilege. 

“Tf so, the defendants were under no obligation to prove 
the trutb of the charge ; and the party libelled had no right to 
recover unless he established malice in fact, or showed that the 
editors knew the charge to be false. The effect of such a 
doctrine would be deplorable. Instead of protecting, it would 
‘destroy the freedom of the press, if it were understood that an 
editor could publish what he pleased against candidates for 
office without being answerable for the truth of such publication. 
No honest man could afford to be an editor; and no man, who 
had any character to lose, would be a cadidate for office... ........ 
The only safe rule to adopt in such cases is to permit editors to 
publish what they please in relation to the character and quali- 
fications of candidates for office, but holding themselves responsable 
for the truth of what they publish.” 

In these two cases no privilege of discussion whatever, as 
springing from the relation of elector and candidate, is conceded 
in a civil action ; they are treated precisely as they would hve 
been if no public consideration were in any way involved. 
Itis dificult to understand how the privileges of electors, of which 
they speak, are protected by such a doctrine. These decisions 
treat the subject asif there were no middle ground betweeu 
absolute immunity for falsehood and the application of the same 
strict rules which prevail in other cases. 

This narrow view of the law was not maintained. In 
Hamilton w. Eno (1) although the earlier cases were not overruled, 
the matter is put upon entirely different grounds, apparently 
without any real appreciation of the departure. In this case it 
appeared that an Assistant Inspector of the Board of Health of 
the City of New York had made an official report recommending 
a certain kind of street pavement. The defendant thereupon 
published a statement asserting in effect that the statements in 
the report had been dictated by persons financially interested in 

(1) 61 N, Y, 280, 
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the pavement, and that the Inspector had received a reward from 
them for it. The defendant offered no proof of the charge, but 
claimed that, although it was defamatory and untrue, yet, if made 
without malice, it was privileged. 

The Court conceded that, “in a qualified way, the [privileged] 
occasion exists when there has been put forth a publication of 
general public interest, or the publication thus made in itself is 
one to which public interest has beea invited. Then there is 
a right to make comment upon that publication. And like to this 
are the acts and conduct of public functionaries, and, of course, 
their official productions, when made public by themselves or in 
the due course of the public business.........Every citizen hada 
right to discuss the question as publicly as the report had done 
so. So that the time and mode of the publiction of the defendant 
made the occasion of it thus far privileged. Such an occasion must, 
however, be used fairly and in good faith, with a view to the 
public interest and good, and without evilor malicious motive, 
In the case at hand, there was the report of the plaintiff, and it 
was his report made officially, It was, therefore, the subject of 
criticism as a work upon a matter of public interest, and also as 
the act of an official person. Asa work, the defendant might 
question its statements of fact and deny them, he might expose 
misrepresentations and point out errors; he might combat its 
réasoning and show its conclusions ill drawn; and he might do 
so with satire and ridicule, so long as he directed those missiles 
at the report andthe contents of it. But he could not attack 
tht private character of the author ; to do so would be libellous, 
Cooper v. Stone (i)er sesesesee We are of the opinion that 
the official act of a public functionary may be freely criti- 
cized, and entire freedom of expression used in argument, sarcasm 
and ridcule upon the act itself; and that then the occasion will 
excuse everything but actual malice and evil purpose in the critic. 
We are of the opinion that the occasion will not of itself excuse 
an aspersive attack upon the character and motives of the officer } 
and that to be excused, the critic must show the truth of what is 
uttered of that kind.” 

More guardedly worded is the judgment in Mattice v. Wilcox (2), 
in which it appeared that, prior to a charter election for 
trusteés of a village, the defendant published a circular dealing 
with general village topics, in the course of which he imputed 


(1) 24 Wend 442. (2) 147 N. Y. 624, 
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to the plaintiff criminality in his office of assessor, and incompe- 
tence in his professional capacity as attorney for the village. In 
denying the defendant’s broad claim of privileges, the Court 
said :— 

“The defendant had the right at all: times to communicate 
publicly by speech, or in writing, with the citizens of Oneonta 
regarding the general condition of Municipal affairs. The 
approaching election for trustees was a peculiarly appropriate 
occasion for it. But the occasion did not excuse the defendant in 
making a personal and defamatory charge against the character 
of the plaintiff, nor was sucha charge privileged ‘within the 
meaning of the term as already defined. (Hamilton v, Eno, (1) 
The defendant could not thus attack in an aspersive manner 
the private or professional character of the plaintiff ; cer- 
tainly not unless there were some fair or plausible reason for thus 
including and attacking it in the course of proper and appropri- 
ate criticism concerning the manner in which the affairs of the 
village had been conducted. We do not think the proof or the 
circumstances show there was any such reason ; nor can it fairly 
or appropriately be founded upon any or all of the facts proved 
by the defendant. Ifan individual choose to attack an officer 
and charge him with incompetency in his professional character 
and with criminality in his office as assessor (if the jury should 
so construe his language), he must be prepared, when brought 
into Court, to prove the truth of his charge.” 


(1) 61 N. Y. 160, 
{ Zo be continued. } i $ 
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- FREEDOM OF PUBLIC DISCUSSION —{ Continued. ) 


In Zriggs v. Sun Printing and Publishing Association (1) in 
overruling a demurrer to the complaint in acase where an author 
had been represented as a presumptuous literary freak, and his 
private life ridiculed, the Court advanced a step further ; 

“Tt is contended by the respondent that the articles pub- 
lished were a mere comment or criticism of matters of public 
interest and concern, and, hence, were privileged. While every 
one has a right to comment on matters of public interest, so long 
as one does so fairly, with an honest purpose, and not intemper- 
ately and maliciously, although the publication is made to the 
general public by means of a newspaper, yet, what is ‘privileged 
is criticism, not other defamatory statements, and if a person 
takes upon himself to allege facts otherwise actionable, he will 
not be privileged, however honest his motives, if those allega- 
‘tions are not true. Itis true that an author when he places 
his work before the public invites criticism, and however hostile 
it may be, the critic is not liable for libel, provided he makes no 
misstatements of material facts contained in the writing and 
goes not go out of his way to attack the author. The critic 
must, however, confine himself to criticism and not make it the 
veil for personal censure nor allow himself to run into reckless and 
unfair attacks merely for the purpose of exercising his powers of 
denunciation. If, under the pretext of criticizing a literary pro- 
‘duction or the acts of one occupying a public position, the critic 
‘takes an opportunity to attack the author or occupant, he will 
be liable in an action for libel. Cooper v. Stone (2), Mattice 
v. Wilcox, (3), Hamilton v. Eno (4). The single purpose of the 
rule permitting fair and honest criticism is that it promotes the 
public good, enables the people to discern right from wrong, 
encourages merit, and firmly condemns and exposes the charlatan 
and the cheat, and henceis based upon public policy. The 
distinction between criticism and defamation is that criticism 
deals only with such things as invite public attention or call for 
(1) (1904) 179 N, Y.~l44. © (3) 71 Han. 488, -488,-affirmed 147 N- X, 624. 

(2) 24 Wend, 484, (4) 81 N. Y, 116. 
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public comment, and does not follow a public man into his 
private life or pry into his domestic concerns. It never attacks 
the individual, but only his work.” 

These three cases constitute a distinct departure from the 
earlier cases in that they recognize a privileged occasion arising 
out of the public interest in the subject matter. But in the first 
case the Court, not content with deciding that a direct defama- 
tory charge is not privileged merely because of its public inter- 
est, and without appreciating the distinction between statement 
and comment, follows the dictum of the majority of the American 
cases in making an untenable distinction between personal and 
impersonal criticism. Manifestly, however, nothing could be 
more relevant or more important to the public interest than the 
fact, if there were any grounds for such an inference, that a 
public officer has been recreant to his trust. In the two succeed- 
ing cases a wider latitude of comment is merely suggested and 
then practically denied. 

For the stage of legal development in the direction of the 
true solution of the problem recourse must be had as yet to recent 
decisions of lower Courts. In the case of McDonald v. Sun Printing 
and Publishing Assoctatton (1), it appeared that the plaintiff 
had sought to secure the establishment by Congress ofa “laboratory 
for the study of the abnormal classes,” in furtherance of which 
he published a book entitled “Girls who Answer Personals,” 
giving the result of his communication with young women who 
had given him accounts of their lives. The defendant character- 
ized the conduct of the plaintiff and the book as shameless, pru- 
rient, and a scandal. The trial Judge sent the case to the jury 
on the question whether the inferences of fact drawn by the 
defendant were reasonably possible, and, therefore, permissible. 

tt Any one who publishes a book, or does any public act, 
challenges discussion and criticism. Every one has the right to 
indulge in such discussion and criticism freely and fully, and to 
draw inferences and to express opinions on the facts in the same 
way....- Inthe present case the plaintiff is charged with 
pruriency, scandal, and shamelessness. This affects his personal 
character. If his book and his conduct lay him open to the 
charge, the defendant did not go outside the realm of criticism, 
and is not liable.” 

In Howarth v. Barlow (2), it appeared that the clerk of a 


(1) (1904) 45 N, Y. Miso, 442. (2) (19C6) 118 NY, App. Div. 170, 
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that could be drawn from it, althou rary, and it may be, 
more reasonable ones, could be drawn from it. That such opinions 
or inferences are far-fetched, highstrung, or severely moral, or 
contrary to other opinions or inferences that seem more 
reasonable, does not matter so long as there be a basis for them 
in the acts or words of the person who is the subject of such 
criticism. The majority or prevailing opinion is not the test of 
whether such opinions or inferences be permissible. The 
prevailing or majority opinion is often the wrong one. For 
that reason the law gives full latitude to the expression of any 
and all opinions on things of general concern. It does not matter 
tha® the opinions or inferences expressed are not the most charit- 
able or reasonable ones, or thatthey are the wrong ones, pro- 
vided they be based on the facts and the facts are capable of them. 
This is the rule and latitude of discussion and criticism of the 
conduct of every one who holds a public office, or writes a book, 
or does any act by which he invites public attention and criticism. 
The people are not obliged to speak of the conduct of their 
official in whispers or with bated breath in a free government, 
but only in a despotism. On the contrary, they have a right to 
speak out in open discussion and criticism thereof, the only test 
being that they make no false statement ; and this is the great 
safeguard of free government, and of pure government,” 

VAN VECHTEN VEEDER. 


{ Concluded. ) 















aL a glance 
med fx upon the 
s ISe. Lhe arrangement of the notes 
is excellent and the very size of the work gives ample proof 
that this edition yields to no other in point of fulness. On the 
whole no practitioner can safely afford to ignore this edition, 
except at the almost certain risk of being surprised by his 
opponent. 





` The all Indian Civil Court Manual—Imperial Acts, 
Vol. I—by T. V. Sanjrva Row, Mapras 1910, Rs. 7.—This 
is the first volume of what promises to be very useful series. 
Mr. Row proposes to have the Civil Acts of any importance and 
in use throughout India collected in two volumes and to ‘have 
as a companion volume for each Province containing important 
Acts of local application. The first volume of the Imperial Acts 
embraces statutes on all sorts of imaginable subjects from Divorce 
to Electricity and Forests to Charities. The case law upon 
each subject is very concisely indicated. In most places the bare 
references are given. The volumes are likely to be of great use 
to the profession, specially to busy practitioners who will have a 
handy collection of all Acts likely to be required in practice. 
The get-up of the volume is admirable and it is light and con- 
venient to handle, though it covers nearly 1,200 pages. 


The Calcutta Law Journal. 
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REVIEWS. 


The Provincial Insolvency Act (III of 1907) by R.G. 
M. MircHeryi-—S. K. Laur & Co., Catcutra 1gro. Mr. Mitchell 
is well-known to the profession.as the editor of the Transfer of 
Property Act. His present venture shows the same good 
qualities, thoroughness and accuracy as characterised the earlier 
work. The Provincial Insolvency Act is based very largely upon 
the English Bankruptcy Act. Mr. Mitchell has therefore very 
appropriately noted under each section the ‘leading English 
decisions upon corresponding provisions of the English Statute. 
It will have been desirable however to explain the radical altera- 
tion in procedure effected by the new enactment. District 
Judges familiar with the procedure laid down in the Civil Pro- 
cedure Code of 1882 have very often overlooked that section 15 
of the new Act gives only a limited power of dismissal of 
applications for Insolvency, and that acts of bad faith have to be 
faken into account only at a subsequent stage of the proceedings, 
namely, when application for final discharge is made under 
section 44. The book is on the whole carefully edited and will 
n® doubt prove useful to the profession. The get-up, it is need- 
less to add; is worthy of the well-known firm of publishers who 
have brought out the work. 


Index of cases judicially noticed (1811—1909), by B, 
R. Desar, Tpirp Epition 1910—-Rs. 10. Mr. Desai has brought 
out a third edition of his well-known Index which is now brought 
down to the end of the year 1909. The value and utility of the 
work are proved by the fact that a new edition has been called 
for in less than two years. In the new edition a change of plan 
has been introduced. The Indian cases are as before referred 
to by volumes and pages of reports. The foreign cases are 
mentioned by their names. This we think is a distinct improve- 
ment. The foreign cases are cited from so many reports that 
any satisfactory classification and arrangement are impracticable 
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and even if it could be done, it would be hardly worth the 
trouble. We have used Mr. Desai’s book every day since his 
first publication in 1905 and we need only say that it is indis- 
pensible to every lawyer who has to deal with the large 
mass of case law in this country. We have no doubt that 
the new edition will be even of greater demand than its 
predecessors. 


The Code of Criminal Procedure by Sm W. F. Acnew 
AND G. S. HENDERSON — EIGHTH EpITION BY HARIBHUSHAN 
MUKERJI—THACKER SPINK & Co. 1910.—Rs. 22-8 annas.— 
The commentary onthe Criminal Procedure Code by Agnew 
and Henderson has rightly been regarded as a standard work on 
the subject and great expectations were raised when the an- 
nouncement was made that a new edition, the first edition since 
the death of Mr. Justice Henderson had been undertaken. We 
wish we could say that these expectations had been fulfilled by 
the portly volume now before us. The volume covers nearly 
1,500 pages and bears ample evidence of the great industry of 
the editor. The cases have been exhaustively noted—not only 
has this been done with references to cases decided since the 
publications of the last edition but numerous decisions published 
in unofficial reports and not previously analysed have been duly 
noted. The result has been a digest useful to the practitiorfer 
in search of precedents, but this very operation has necessarily 
affected what was the characteristic feature of the work,. namely, 
conciseness and logical arrangement. An examination of the 
notes under almost any of the leading sections, for instance, 
section 195 or 476 will illustrate what we mean. Condensation 
is possible and in our opinion will add considerably to the value 
and utility of the work. It will further effect a saving of space 
and reduetion of price, factors which are not quite negligible in 
the matter of continued success of what has been a favourite 
with the profession for many years past, Our comments must 
not be misunderstood. The materials have been collected with 
great diligence. We only trust that in a future edition they may 
be considerably compressed. It is hardly necessary to add that 
the get-up is excellent, though the size and weight of the 
volume require a more durable binding. 


The Calcutta Law Journal. 
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The Hon’ble Mr. Justice Lal Mohun Doss. 


We beg to present to our readers a portrait of the Hon’ble 
Mr. Justice Lal Mohun Doss, who retired from the High Court 
Bench with effect from the 13th October last. 

Mr. Doss was born on the 13th October, 1850. He is the 
second son of the late Surjya Mohun Doss, who was for 
sometime Deputy Treasurer to His Highness the Nawab 
Nazim of Bengal. His mother was the daughter of Bolye 
Chunder Poddar, who was a member of a wealthy firm of bankers 
at Dacca. Mr. Doss received his early education at the Nizamat 
School at Moorshedabad, under the immediate supervision of 
Mr. W. D. Fox, who was then Head Master of the school and 
afterwards Private Secretary of the Nawab Nazim. He 
matriculated from that school in 1864, with a junior scholarship. 
He then joined the Dacca College, and passed the F. A, Examina- 

e tion in December 1866, with a senior scholarship, standing first 
among the successful candidates from that College. He next 
came to the Presidency College, passed the B. A. Examination 

ein January 1869, and held the Burdwan Scholarship. In 
February 1870, he took the M. A. Degree in Mental and Moral 
Philosophy. He passed the B. L. Examination in 1872, and 
was enrolled as a Vakil of the High Court on 21st March of that 
year. In 1889, he was appointed Tagore Professor of Law, and 
delivered a course of erudite and exhaustive lectures on the 
abstruse subject of Riparian Rights, Alluvion and Fisheries. 
On the roth August, 1906, he was nominated by His Excellency 
the Chancellor as an Ordinary Fellow ofthe University. On 
the 22nd January, 1908, he was appointed to officiate as a Judge 
of the High Court, during the absence on deputation of 
Mr. Justice Mookerjee, and was subsequently confirmed upon 
the retirement of Mr. Justice Mitra on the 18th December of 
that year. During the current year, he has been elected by the 
Faculty of Law of the University as their Dean. 
During the brief period that Mr. Justice Doss has adorned 
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the Judicial Bench, he has given ample proof of his sterling 
worth as a learned, courteous, painstaking and conscientious 
Judge. Those who were intimately acquainted with him during 
his professional career at the Bar, were impressed by his frm 
grasp of legal principles and his wide and deep knowledge of 
legal literature, As an advocate, he was scrupulously fair and 
candid ; and when he was elevated to the Bench, his appointment 
gave universal satisfaction as he combined in himself many of 
the qualities essential for a successful Judge. His volume of 
lectures on Riparian Rights has been rightly recognised as the 
leading treatise on that subject in this country. The work has 
been unfortunately out of print for many years, and copies are 
known to have fetched in the auction-room three times as much 
as the original price. We trust that in his retirement, the 
learned author will give the profession a new edition of his 
work, enhanced in value by the fruits of his riper experience. 
In the University, Mr. Justice Doss has been a firm and 
enthusiastic supporter of reform in legal studies, and as a member 
of the Governing Body of the University Law College, he 
has rendered valuable service. Mr. Doss has also frequently 
taken part in the conduct of the highest Law Examina- 
tions of the University, and thereby assisted to maintain the 
standard of legal education. Throughout his career, he has 
been a staunch believer in the maxim that law is not a trade but 
a science which can be mastered only by devoted and prolonged 
study. Ample evidence of the practical result of a life long 
study of different legal systems is to be found in the judg- 
ments of Mr. Justice Doss himself, where we frequently 
come across luminous expositions of legal principles in refined 
language. Mr. Justice Doss had no insular prejudices, and 
he never hesitated to take full advantage of expositions of 
legal principles by American or Irish Judges or by eminent 
foreign jurists. Nothing but unqualified praise is due to a 
learned Judge who has thus successfully made his best endeavour 
to enrich our Jurisprudence. It is bare justice to say that here 
at least we have an instance which forcibly illustrates how the 
arbitrary rule for the retirement of Judges at the age of sixty 
may not operate invariably for the benefit of the community. 
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OASES AND COMMENTS. 





Will—Probate—Person interested—Credttor. 


In this case, the question arose whether the judgment- 
creditor of the heir of a person has sufficient interest to entitle 
him to contest the will, It was ruled that any person who has 
such a direct, immediate and legally ascertained pecuniary inter- 
est in the devolution of a testator’s estate as would be impaired 
or defeated by the probate of his will, or who would be bene- 
fited by setting aside the will, is a person interested to contest 
the validity of the will; consequently, a judgment-creditor 
who has attached property which, in the absence of a will, would 
belong to his debtor as heir by descent is a person interested within 
this rule. But it must be observed that the general creditors of 
a person, who would inherit property purported to be dealt with 
by a will, are not interested, and cannot be allowed to contest 
the will. See Zockard v. Stephenson, .74 Am. St. Rep. 63, in 
which it was held that judgment-creditors of a husband were 
not, merely as such, entitled to contest the validity of his wife’s 
will by which he was disinherited. 


Will—Probate—Rught to contest— Crown. 


In this case, the question was raised whether the State was 
entitled to contest the validity of the will of a person on the 
ground of testamentary incapacity or undue influence when it 
was found that he had left no heirs. The question was answered 
in the affirmative on obviously sound principles, because as 
the will obstructed the right of Escheat of the State, it would be 
unreasonable to hold that the State could be prejudiced without 
opportunity afforded to protect its interest. The same view was 
taken in State v. Second Fudictal Court, 65 Pacific 120. See also 
Davis v. Davis, 2 Addams. Ecc. Rep. 223, where His Majesty's 
proctor was allowed to intervene on behalf of the Crown. But 
a contrary view was taken by the Supreme Court of California in 
State v. Superior Court, 82 Pacific 672, which, however, may 
possibly be distinguished on the ground of uncertainty as to the 
existence of heirs. 
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Wrll— Codtc1l—Physical attachment, 

The Court was here called upon to consider whether for the 
validity of a codicil, it is essential’ that it should be physically 
attached to the will. The question was answered in the negative, 
and it was ruled that an instrument purporting to bea codicil 
to the last will and testament of a deceased person, which un- 
equivocally identifies the will to which it is alleged to bea 
codicil, becomes operative as such when duly executed and pro- 
bated, though not physically attached to the testamentary paper. 
This is good sense, because all that is necessary is that the will 
to which the codicil appertains should be definitely ascertained, 
as laid down in various cases. See Harvy v. Chouteau, 55 Am. 
Dec. 120, Kip v. Van Cortland, 7 Hill (N. Y.) 346. It is, there- 
fore, unnecessary that the codicil should be endorsed on 
the testamentary paper, or annexed or attached thereto. 


Several Debts—FPayment—Limttation. 
The question raised in this case is one of considerable nicety, 
viz., what is the effect, where a creditor holds several separate 


- claims against the same debtor, and the debtor makes a general 


payment without directing or authorising the application 
thereof (as part payment of principal or interest) to any parti- 
cular claim. The decisions on the point are difficult to recon- 
cile and support extreme views, some holding that none of the 
claims is saved fromthe bar of limitation under such circums- 
tances, others supporting the view that all the claims are saved. 
Contrast, for instance, the decisions in Burn v. Bolton, 2 C. B. 
476, Mills v. Fowkes, 5 Bingham N.C. 455, Zippets v. Hedn, 1 
C. M. and R. 252, and Nash v. Hodgson, 6 DeG. M. and G. 474. 
The true test is to determine from the circumstances of the case 
the particular claim or claims for the satisfaction of which the 
payment may be interpreted to have been made. The case under 
notice supports the view that upon failure to identify the debt, 
none of the claims would be saved. The question is reviewed in 
arecent judgment of the Calcutta High Court in Appeal from 
Appellate Decree No, 1474 of 1908. 


Agreement not to sell liqguor— Covenant. running with land. 

A, owner of a parcel of land, agreed with B, an adjoining 
owner, that for the period of 10 years, he would not sell or 
permit to be sold upon his premises any intoxicating liquor, 
The question arose, whether this was a covenant running with 


the land. The answer given was in the negative. - This is in 
* o 
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accord with the view indicated in Formby v. Barker, 1903, 2 
Ch. 539. See also Wilson v. Hart, 2H. & M. 551, L. R. 1 Ch. 
App. 463,'and Thomas v. Hayward, L. R. 4 Exch. 311. It may 
be observed, however, that there is a large preponderance of 
authority in the American Courts in support of the contrary 
view ; see Grlmer v. Mobile, 58 Am. Rep. 623 and Sutton v. Head, 
9 Am. St. Rep. 274. This view is difficult to support on prin- 
ciple, because the covenant is not in the nature of a servitude, 


TS SH 


Landlord and Tenant—Covenant to Repatr—RBreach—Measure of 
Damages. 


A tenant who had entered into a covenant to keep the 
premises in repair made default. The landlord sued for compen- 
sation after expiration of the term of the lease. The question 
arose, what was the measure of damages. The answer given was 
that the measure was the cost of putting the premises into the 
state of repair contemplated by the broken covenant. It is 
worthy of note that this is different from the question of the 
measure of damages where the landlord sues during the 
continuance of the tenancy. There the measure is the amount by 
which the reversion is injured on account of the property being 
out of repair. See Doe v. Rowlands, 9 C. & P. 734; Henderson v, 
Thorn, 1893, 2 Q. B. 164. See also Morony v. Fergusson, 
I.R.8C.L. 551. In some cases, however, the distinction has been 
lost sight of, for instance, Vivian v. Champion, 2 Ld. Raym. 1125 
(as tẹ which reference may be made to Turner v. Lamò, 14 
M. & W. 412), Marriott v. Cotton, 2 Car & Kir 553, and Metge v. 
Kavanagh, 1. R. 11 C. L. 431. The view taken in the case 
under notice isin accord with Rawlings v. Morgan, 18 C. B. 
(N. S.) 776, Foynor v. Weeks, 1891, 2 Q. B. 31, and Davies v. 
Underwood, 2 H. & N. 570. See also Conguest v. Hbetts, 1896, 
A.C. 490 and Darlington v. De Waid, 45 Atlantic 57. 


infant—Necessaries—Burden of proof. 


In this case, the Court of Appeal affirmed two well-settled 
rules. (1) In an action against an infant for the purchase-price 
of necessaries, the burden is on the plaintiff to prove not merely 
that the goods supplied were suitable to the condition in life of 
the infant, but also that he was not sufficiently supplied with 
goods of that.class at the time of the sale aud delivery. (2) In 
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such an action, the question whether the infant already hada 
sufficient supply of the article purchased by him is a question of 
fact; but where there is no evidence at all to prove that the 
articles purchased were necessaries, judgment must be entered 
for the defendant. The same view has been adopted by the 
Calcutta High Court in a recent case; I. L. R. 36 Calc. 768, 
13 C. W. N. 643. Upon the question of the province of the 
Judge andthe Jury, reference may be made to the decisions in 
Maddox v. Miller, 1 M. & S. 738, Peters v. Fleming, 6 M.& W. 
42, Brayshaw v. Eaton, 5 Bing. 231, Ryder v. Wombwell, 
L. R. 4 Exch. 32, and Wharton v. Mackenzie, 5.0. B. 614. The 
leading American decision on the point is that of DeCedl v. 
Lewenthal, 34 Am. Rep. 449. The substance of the decisions is 
that the question as to what are necessaries is a mixed question of 
fact and law. See also Tupper v. Cadwell, 46 Am. Dec. 704. 


Partial payment in full settlement— Limitation, 


The question which called for decision in this case was, 
what was the true effect of part payment ofa debt made in full 
satisfaction thereof. It wasruled that such part payment was 
not sufficient to bar the application of the rule of limitation as 
to the remainder of the debt. The payment had been made to 
an agent of the creditor who had, without authority from his 
principal, accepted it in settlement of the whole sum due. The 
principal repudiated the settlement and claimed to recover the 
balance which had been remitted without authority from him. 
Met by the plea of limitation, he relied upon the payment in 
question. It was held that it was not open to him to do so, 
This view is in accord with the decisions in Linsell v. Bonsor, 
2 Bing. N. C. 241, Foster v. Dawber, 6 Exch. 838, Untied States v. 
Wilder, 13 Wallace 254. Reference may also be made to 
Wainman v. Kynman, 1 Exch. 118, and Morgan v. Rowland, 


| L. R. 7 Q. B. 493. 
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False cheque—false pretence. 


The question raised in this case was, whether the giving of a 
worthless cheque constitutes, by itself, false pretence, so as to 
make the drawer criminally liable. The question was answered 
in the negative. This is obviously correct. No doubt, there 
may sometimes be an implied assurance, for some purposes, 
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from the presentation of a cheque, that there are funds, in the 
Bank upon which it is drawn, sufficient to meet it. But it is 
equally well-known that people of undoubted substance and 
respectability often draw their cheques, exceeding the balance 
to their credit at their Banks, in the expectation of their being 
able to pay in the money to meet them before they are 
presented. The fact, therefore, that the Bank balance is not 
sufficient to pay the cheque does not, by itself, conclusively 
indicate a criminal intention to cheat, though such inference may 
become irresistible from all the other circumstances of the case. 
This view is in accord with the decision in A. v. Hazleton, 13 
Cox. Cr. C. 11. 


Will—Testamentary capacity. 


The judgment of Chief Justice Fuller in this case contains 
an elaborate discussion of the question of the necessity of 
affirmative proof of knowledge by a testator of the contents of 
his will, where the testator is unable to read. The decisions on 
the point are hopelessly in conflict, though possibly the 
expression of opinion in each case may be taken to have been 
coloured by its own special facts. The cases of Jn re Axford, 
1 Sw. & Tr. 540, Barton v. Robbins, 3 Phill. Ecc. 442, Edwards v, 
Fincham, 4 Moore P, C. 198, tend to support the view that 
where the testator is unable to read from any cause e. g. from 
blindness, weakness, or want of education, affirmative proof is 
essential that the testator was made fully acquainted with the 
contents of the will and gave them his approval. The case 
under notice tends in the opposite direction, and affirms the view 
that mere inability ofa testator to read raises no presumption 
that he had no knowledge of the contents of the will which was 
not read to him at the time of its execution, and in the absence 
of evidence of fraud, undue influence, or testamentary incapacity, 


affirmative proof of knowledge of the contents of a properly | 


executed will is unnecessary. This divergence of opinion is 
more apparent than real, because upon the whole evidence the 
Court of Probate is bound to determine whether the testamentary 
instrument produced really embodies the will, that is, the 
expression of the wish of the testator. 
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: Landlord and tenant— Covenant to give possession. 

A lessee who refuses to give, or makes it impossible for the 
lessee to take possession of the demised premises, at the 
commencement of the lease (e.g. where, subsequent to the 
grant of the lease, he authorises another to take possession), is 
obviously guilty of a breach of contract. A more difficult 
question, however, arises where, at the commencement of the 
term, the premises are in the possession of a trespasser or of a 
prior lessee whose term has expired: under such circumstances, 
is there an implied covenant by the lessor to give possession to 
the lessee? The Courts are divided in opinion, The cases of 
Coe v. Clay, 5 Bingham 440, Fenks v. Edwards, 11 Exch. 775, 
and Drury v. Macnamara, 5 El. & Bl. 612, support the view 
taken in the case under notice, that there is such an implied 
covenant, and that it is consequently the duty of the lessor to 
oust any one who may, at the commencement of the term, be 
in possession. The reasons for this view are convincingly 
set forth in King v. Reynolds, 42 Am. Rep. 107. The opposite 
view has been maintained. in many cases, principally in New 
York, and is based on the doctrine that the lessor merely 
covenants to give the lessee the right to possession, f. ¢., he 
merely covenants that the premises shall not then be in the 
occupation of a person having a title superior to that of the 
lessee. See Gardner v. Keteltas, 38 Am. Dec. 637, Gobb v, 
Lavalle, 31 Am. Rep. 91, 


— 





Trespassing antmals—ZInjuncton. 

The question raised in this case has seldom formed the 
subject of judicial consideration, víg., is there a right to an 
injunction to restrain an owner of animals from permitting them 
to trespass upon the property of the plaintiff? The question 
was answered in the affirmative. The Court granted- an 
injunction to restrain trespasses by chickens, because it appeared 
that repeated invasions had occurred in the past and might 
reasonably be expected in the future ; so that, if the-right to 
claim an injunction was denied, a multiplicity of suits would be . 
required to compensate the plaintiff in damages. A similar view 
‘had been previously supported in Æiliis v. Blue Mountain 
Assoctation, 41 Atlantic 856, 42 L. R. A. 570. See also Ferome v. 
oss, 7 Johnson. Ch. 315, where Chancellor Kent explained the 
principle upon which the grant of such injunction may -be 
justified, although the injunction was refused in that case. 
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Tort—Suit for Damages—Misjoinder of Defendants. Lovelace 
This case affirms the well-known principle that, in an action V 
for tort against more than one defendant, joiat liability need not Miller. 





be proved ; and the joinder of a defendant, who is liable, with 
others who are unconnected with the commission of a tort will 150 Alabama 
not defeat a recovery against the one who is liable. This is 422. 

' based on the doctrine that in an action against joint tort-feasors, 
there may be a recovery against any or either of the defendants 
. proved to be guilty. This is in accordance with the decisions in 
Bretherton v. Wood, 3 Br. & Bi. 54, Govett v. Radnidge, 3 East 
62, Cooper v. South, 4 Taunton 802, and Pozar v. Shipton, 8 A. & 
E. 963. A similar view has been taken by the Supreme Court 
of the United States ; Chaffee v. Untted States, 18 Wallace 516. 
There are, however, exceptions to the rule; for example, inde- 
pendent tort-feasors cannot be joined by the plaintiff as co- 
defendants in one action, and such a joinder defeats the action ; 
Sadler v. Great Western Railway Co., 1896, A.C. 450. See 
also Weall v. King, 12 East 452, and Max v. Roberts, 12 Hast 89. 








Equitable Estoppel— Ff urtsdiction of Court. - Caldwell 
A sued B asa resident within the jurisdiction of Court X. D. 

B pleaded that he had domicile in Y where he resided, and that Morris. 
consequently Court X had no jurisdiction to entertain the suit. 
A, acquiescing in the representation so made, withdrew the action y2ọ Louisiana 
and sued in Court Y. B pleaded that the Court had no juris- 879. 
diction, because he resided in a place within the local jurisdiction ree 
of Cougt Z. It was ruled that the defence was not open to B. 
This is obviously sound, because a litigant may by his previous 
acts or conduct, admitting jurisdiction of a Court, be estopped 
to deny subsequently such jurisdiction. A litigant cannot be 
allowed to take up inconsistent positions in Court to the pre- 
judice of his opponent, who has acquiesced in the position 
formerly taken up by him. Wood v. Wood, 43 Am. St. Rep. 42. 








Landlord and Tenant—~ Liability of Lessor. Peterson 
The question raised in this case relates to the liability of a J. 
Jandlord to one of his tenants for improper use of his Bullion Beck. 
premises by another tenant. The Court held that the landlord Eo ae 





is, as a general rule, not liable to one tenant for an im- 
. proper use of the premises made by another tenant. The 33 Utah 2g. 
property in question was a mine, and the lessee of the 
lower strata .sought to make the lessor liable for injuries 
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to his premises caused by the operations of the lessee 
of the upper strata. The claim was negatived. See Rich v. 
Basterfield, 4 C. B. 784, Sanderson v. Berwick-upon-Tweed, 13 
O. B. D. 547. The position is different, however, if the lessor 
has authorised the acts of the tenant in default. See Leader v. 
Moody, L. R. 20 Eq. 145, Fenkins v. Fackson, 40 Ch. D. 71, and 
Yaeger v. Mansions, 87 L. T. (N. S.) 690. See also Harrison v. 
Muncaster, 1891, 2 Q. B. 680, and, Markham v. Paget, 1908, 
Iı Ch. 697. 


Land Acquisition Proceedings — Exclustveness of 
Statutory Remedy. 


The question involved in this case relates to the exclusive- 
ness of the statutory remedy for damages for taking of property 
for public purposes. It was ruled tbat where the acquisition has 
been lawfully made, the statutory remedy is exclusive, on the 
principle that as the taking is lawful, the authority which 
acquires the property cannot be regarded a wrongdoer, and, con- 
sequently, no action can be maintained against him on the basis 
of a wrongful taking or injury. This view has been formulated 
in the case of Bhandi Singh v. Ramadhin Roy, 2 C. L. J. 359, 
‘and is supported by the decisions in British C. P. Manufacturers 
y, Meredith, T. R. 794, Fones v. Stanstead, L. R. 4 P. C. 99, 
Dunn v. Birmingham, L, R. 8\Q. B. 42. The position, how- 
‘ever, is wholly different where the acquirer has acted in excess 
of statutory authority, and, consequently, the taking or injury 
has beén unlawful. See Rameswar Singh v. Secretary of State, 
5 C. L. J. 669, I. L. R. 34 Calc. 470 where the English decisions 
are reviewed. The reasons in support of each branch of the rule 
are set out in Ferry v. Worcester, 66 Am. Dec. 431, and, Atlanta 
v. Hunnicutt, 22 S. E. 130. 


improvements—Right to Compensation, 


A woman, chiefly for her own gratification and convenience, 
made improvements on the property of her husband, supposing 
that such estate would be a home for herself and her children. 
She then sued her husband to recover compensation for the im- 
provements. Her claim was negatived. It appears to be well- ` 
settled that -where a husband voluntarily makes improvements 
upon the lands of his wife, he is not entitled to compensation 
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v. Cotton, 17 Ves. 263, Selover v, Selover, 90 Am. St. Rep. 478. 
To entitle one party to claim the value of improvements effected 
by him upon the land of another, three elements must be estab- 
lished, viz. first, he must have held possession under colour of 
title, secondly, his possession must have been adverse to the title 
of the true owner, and, thirdly, he must have acted in good faith, 
t.¢.,in the honest belief that he had secured a good title to the 
property in question and was the rightful owner thereof. See 
the subject reviewed in the cases reported at 3 C. L. J. 616, I. L, 
R. 33 Calc. 1119, and 12 C. L. J. 391. 


Bigamy—Former Marriage. 

This case affirms the well-settled rule that in a prosecution 
for bigamy, a valid marriage entered into by the defendant 
prior to the alleged bigamous marriage must be established, and 
that if the first marriage is void, the offence has not been 
committed. ex v. Hind, R. & R. 253, R. v. Kay, 16 Cox. 292. 
In other words, a prosecution for bigamy can be sustained only 
by allegation and proof of a prior valid marriage and a subsequent 
marriage, the first husband or wife being still alive. Æ. v. 
Brighton, 1 B. & S. 447. Consequently, to support the indict. 
ment, the prior marriage must be valid according to the law of 
the place where it was solemnised. A. v. Savage, 13 Cox. 178, 
R.v. Griffin, 14 Cox 308. The position is different where the 
prior marriage is not void, but merely voidable because contracted 
under disabilities which render it capable of confirmation or 
avoidamce. Such marriage is valid till avoided, and a second 
marriage, while the first remains a marriage in fact, is criminal. 
R. v. Lolley, R.& R. 237. Again, if A marries B, and afterwards 
marries C, and then marries D after the death of B, A will not 
be guilty of bigamy as to the marriage with D, because the 
marriage with C was void. Madison's Case, 1 Hale P. C. 693. 


ee i A, a 


Bigamy—Prior Divorce—Bona fide Belief, 

This case appears to be an authority for a question of some 
novelty, The question was, whether in a prosecution for 
bigamy, proof of the fact that the second marriage was entered 
into in good faith, under the honest but mistaken belief that the 
first spouse had obtained a divorce, constitutes any defence to 
the charge. The Court, by a majority, answered the question 
in the negative. See, however, Reg. v. olson, 23 Q, B. D. 168 
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and Bishop on Crimes, sections 596 a, 6, 608. The view of Chief 
Justice Shaw in Commonwealth v. Mash, 7 Metcalfe 472, supports 


the conclusion of the case under notice. 


Furisdiction—Loretgen Soveretgn. 


The Intercolonial Railway of Canada was the property of 
His Majesty Edward VII, and was not a Corporation, It was 
owned and operated by the King through His Govern- 
ment of Canada for the public purposes of Canada. The 
plaintiff sued the Railway as defendant for recovery of 
damages for personal injuries. The question arose, whether 
the suit was maintainable, The answer given was in the 
negative. The principle upon which the decision is based is 
that the Courts of a State have no jurisdiction to proceed with 
a suit against the Sovereign of another State or country, as a 
consequence of the absolute independence of every Sovereign 
authority, and of the international comity which induces every 
Sovereign State to respect the independence and dignity of 
every other Sovereign State. The cases in support of this 
position are numerous, but reference may specially be made to 
the case of Zhe Fassy, 1906, Pr. 270, which arose in connection 
with a vessel which was the property of the King of Roumania. 
See also Voung v. Steamship Scotia, 1903, A. C. 501, which arose 
in connection with a claim for salvage of a public vessel used by 
the Canadian Government asa ferry boat. The question is also 
learnedly discussed in the Opinions of the Attorhey-Generals of 


the United States, Vol. I, 47, 87 and Vol. YI, 122. 





Deaf and Dumb Person—Contractual Capacity. 


This case is an authority for the proposition that a deaf and 
dumb person is capable of executing a contract, provided he has 
sufficient mental capacity to understand the transaction. A 
deaf and dumb person may be prima facte incompetent to make 
a contract or execute a deed; but it is no longer an irrebuttable 
presumption of law that a deaf mute is son compos menitis. 
Farmer v. Farmer, 1 H. L. C. 724; Vickers v. Bell, 9 L. T. N. S. 
600; Harrod v. Harrod, 1 K. & J.4. The history of the law 
on the subject is reviewed in Barnett v. Barnett, 54 N. C. 221, 


td t a 


Vou. XII.) OASES AND OOMMIMLENTS. 


Insane Person—Vahidity of Contracts. 


The New York Court of Appeals in this case adopted the 
view that deeds and contracts of a person of unsound mind, who 
has not been judicially declared incompetent, are voidable and 
not absolutely void. The Court also decided that in an action in 
ejectment, deeds relied on by the defendant may be attacked 
and avoided as having been made by a grantor who was 
mentally unsound and incompetent to execute them, and it is not 
necessary to resort to a separate suit for that purpose. This 
latter proposition is supported by weighty authority. Beverley's 
Case, 4 Coke 123 6, Molton v-Camroux, 2 Exch. 487, and Ball v. 
Mannin, 1 Dow and Clark 380. The same view has been taken 
by the Supreme Court of the United States, Dexter v. Hall, 15 
Wallace 9. It is obvious that if it is maintained that the deed 
of an insane person is void because he has no consenting mind, 
there is no difficulty in supporting the position that sucha deed 
may be collaterally attacked and need not be set asideina 
regular suit expressly commenced for that purpose. 


Lelegraphs and T. elephones—Neghigence of Company —Intervention 
of Stranger. 


A Telephone Company erected poles and strung wires 
théreupon. One of the poles appears to have been negligently 
fixed in the ground, and as the result of rainfall, fell across a 
public road. Immediately after the accident, a person driving 
in f carriage, finding the road obstructed, propped up the pole 
and cleared the way. The next day, as the plaintiff was driving 
with his daughter, the pole fell on them. The daughter was 


hurt, and subsequently died. The plaintiff sued the Company | ` 


for damages. Two questions arose, frst, was there any 
negligence on the part of the Company, and, secondly, was their 
liability affected by the act of the stranger. The evidence of 
negligence was conclusive. Uponthe second point, the Court 
ruled that the act of a third person—though negligently 
performed—in attempting to remedy the situation caused by the 
negligence of the original wrong-doer, is not ordinarily an 
efficient intervening cause relieving the latter from liability for 
the resulting injury to the plaintiff. The test is, as put by 
Mr. Justice Strong in Milwaukee Ratlway v. Kellogg, 94 U. S. 
469, was there an unbroken connection between the wrongful act 
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and the injury, a continuous operation, or was there some new 
and independent cause intervening between the wrong and the 
injury. See also Clark v. Chambers, 3 Q. B. D. 327, and Griggs v. 
Fleckenstein, 100 Am. Dec. 199. 


Husband and Wife—TInjury to Wife—Right of Action. 


This case affirms the self-evident doctrine that a recovery, 
by an administrator of a deceased woman, of damages for her 
death by a wrongful act, does not bar a recovery by the husband 
for. the tort; in other words, where a wife suffers personal 
injuries by another’s actionable default and without any fault on 
her part, two distinct causes of action may accrue; one, to 
herself for the direct injuries to her person and life, the other 
to her husband for the consequential injuries to him, consisting 
of his loss of her services and society and of the expense to which 
he may have been put, and the like. Thus, the same wrongful 
act may simultaneously give rise to distinct causes of action in 
two different persons ; for instance, a wife may be slandered in 
such a way as to give rise to distinct causes of action in herself 
and in her husband, See the subject discussed in 4 C. L, J. 390. 


Libel—Publica tron— Prrvilege. 


This case affirms the proposition that a communication, 
verbal or written, regarding the character or conduct of a public 
officer, made to a person or persons having no authority to afgord 
redress in the matter, is not privileged within the law of libel or 
slander. See Dickeson v. Htlhard, L. R.g Exch. 79, Blagg v. 
Sturt, 10 Q. B. 899. A question of some nicety, however, arises 
when the communication is made to a person whom the one 
making the communication reasonably supposes to have 
authority in the matter. Can it be maintained that a communi- 
cation made under such’circumstances is privileged, even though 
the person to whom the communication is made has in fact no 
authority ? Harrison v. Bush, 5 E. & B. 344, supports an 
afirmative answer. This principle was accepted as well-founded 
in Posnett v. Marble, 22 Am. St. Rep, 126, but the contrary view 
was definitely accepted by Lord Esher in Hedattch v. Macthwaine, 


1894, 2 Q. B. 54. 


Vou, XIL] OABES AND COMAIENTS, 


Libel and Slander—Defamation of Class. 


The Court was called upon to consider in this case the 
question of the right of one member of a class to sue for a libel 
of the class as a whole. It was ruled that the action was not 
maintainable, unless the defamatory statement could be given 
personal application to the particular plaintiff. This view has 
been repeatedly maintained. Palmer v. Concord, 97 Am. Dec. 
6035, Ryckman v. Delavan, 25 Wendell 186. Amongst recent 
cases on the point, the most important is Weston v. Commercial 
Advertiser, 184 N. Y. 479, in which it was held that the defa- 
matory statement had a peculiar personal application. 


Theft—Ratlroad Ticket. 


The question raised in this case was, whether a ticket issued 
by a Railroad Company, authorising the owner to be transported 
from one station to another, could form the subject of larceny. 
The question was answered in the affirmative for obvious reasons. 
The conclusion is supported by the decisions in Meg. v. Boulton, 
3 Cox. 576, and Reg. v. Beecham, 5 Cox. 181. A distinction 
has, however, been sought to be drawn between tickets stamped 
and available for passage, and tickets irregularly obtained and 
not available for passage ; it has been suggested that tickets of 
the latter class cannot form the subject of theft. State v. Hill, 
Houst. Cr. Ca. 420. The correctness of this view is very 
doubtful, and it is opposed to the decision in State v. Wilson, 64 
N. W. 266, where tickets surrendered by passengers to the ticket- 
collector were held to be the subject-matter of larceny. 


Breach of Promise of Marriage—Vahdity of Contract. 


This case affirms the doctrine that a promise of marriage by 
a man, who to the knowledge of the promisee, is married at the 
time of the making of the promise, is void as against ' public 
policy, and cannot be enforced by action, even after the death 
of the promisor’s wife. The’ authorities on the point are 
numerous, and reference need be made only to Sprers v. Hunt, 
1908, I. K. B. 720. It has been held, asa corollary, that a pro- 
mise of marriage by a married man in expectation of a divorce 
from his wife as the result of a pending suit, is void. See 
Noice v. Brown, 20 Am. Rep, 388, 23 Am. Rep. 213. The rule 
is of course the same where both parties are married, at the 
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time of the promise, to the knowledge of each other ; Paddock 
v. Aobinson, 14 Am. Rep. 112. It is worthy of note that in the 
case under notice, Lord Justice Vaughan Williams, at page 736 
of the Report, quoted with approval a passage from the judg- 
ment of Lawrence C., J. in Paddock v. Robinson,—this serves to 
indicate that American decisions are not necessarily to be 
ignored, and a proposition of law, concisely and accurately 
expressed, does not lose in value because it comes from across 
the Atlantic. l 


Husband and Wife— Alienation of Afections—Efect of Divorce. 

The Court was called upon to consider the effect of divorce 
upon the right of action of a wife for damages for alienation of 
the affections of her husband. It was ruled that where such 
right exists, it is not lost by reason of the wife obtaining a 
divorce from her husband. It has even been held that a wife 
may bring an action against her husband’s parents for the 
alienation of her husband's. affections, where it appears that 
they have maliciously induced him to abandon her. Kein v. 
Klein, 101 S. W. 382, Leavell, v. Leavell, 99 S. W. 460. 
The case of Workman v. Workman, 85 N. E. 997, however, 
lays down the sensible rule that in such cases the presumption 
is, til] the contrary is proved, that the motive of the parent 
is always for the good of the child. 


Wild Antmals—dJnjurtes—Common Carriers. 

Is a common carrier liable for injuries by animals (trained 
bears) accepted by him fortransportation? The New York 
Court of appeals has ruled that the carrier.is not liable, except 
for negligence. The position is also not different if the 
animals are wild, because in that case, the liability of the 
common carrier is not the same as that of an owner or 
keeper of animals, who is liable for injuries irrespective of 
danger. This view is borne out by cases of authority ; see, 
for instance, May v. Burdett, 9. Q. B. 101, Lilburn v. Feople's 
Palace Co, 25 Q. B. D. 258. The leading American decision 
on the point is that of Congress v. Edgar, 99 U.S. 651. It is 
settled that an absolute liability for injuries caused by wild 
animals in his possession attaches to the owner or keeper, 
but the liability of the common carrier is not in this respect 
identical with that of the owner. 


F 


Vou. XİL) CASES AND COMMENTS. 
Carriers of Passengers—Ratlway—Liabthty. 


A passenger alighted from a train as it approached a 
station and while the doors of the cars were thrown open to 
permit the exit of all passengers. He had. to cross an 
intervening track between the train and the station. In his 
attempt to do so, he was struck and injured by another train 
on that track. Two questions arose, vig., frst, whether the 
Railway Company were guilty of negligence, and, secondly, 
whether the passenger was guilty of contributory negligence. 
The Court answered the first question in the affirmative, and 
the second in the negative. This conclusion is obviously just, 
as the passenger was entittled to assume that his safety 
would not be endangered by a train passing upon the inter- 
mediate track while he was crossing to the station, and it was 
clearly the duty of the Company to keep the intervening track 
clear. The act of the passenger in alighting from the train 
while it was still in slow motion did not amount to 
contributory negligence. See Warner v. Baltimore Railway 
Co., 168 U. S. 339, where the principles applicable to cases 
of this description are carefully analysed. 


Recetver—Purchase of Recetvership Property. 


The Court of Appealin this case affirmed the doctrine 
that a receiver is precluded from taking advantage of his 
position to deal with the fund or estate in his hands to his 
own advantage. The judgment of the Master of the Rolls 
is supported by reference to several cases in the Irish Courts ; 
and it may be added that the same view has been taken in 
recent American decisions, the most important of which are 
Roller v. Paul, 55 S. E. 558, and Zalman v, Burien, 85 N. E. 
167. The principle obviously is that the receiver who is 
charged with the delicate and responsible duty of handling 
and disposing of funds in the custody of the Court, must 
not find himself in a position where his interest may 
conflict with his duty. Tothis extent, therefore, his position 
is similar to that of a trustee, 
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Trade Mark—TZitle of Newspaper. 


The question presented in this case is, whether the title 
of a section of a periodical publication is the subject of a 
trade-mark. The Court decided, by a majority of three 
against two, that the question ought to be answered in the 
negative. The minority opinion is, however, supported by 
weighty American and English authorities, amongst which 
may be mentioned Grocer’s Journal vw. Adidland Publishing Co., 
105 S. W. 310, and Clement v. Maddick, 1 Giffard 98. Reference 
may also be made to Licensed Newspaper Co. v. Bingham, 
38 Ch. D. 143, where a question arose as to unauthorised use 
or imitation amounting to unfair competition. 


Lnfant— Competency as Witness. 


An assault was committed upon a child six years old. The 
question arose, whether she was competent’as a witness. The 
Court ruled that, although she was unable to define the words 
‘oath’ and ‘testimony’, she was competent as a witness, as she 
showed an adequate sense of the wickedness of telling a falsehood 
and of the duty of speaking the truth. The tests of competency 
have sometimes been classified under the heads of age, mental 
Capacity, knowledge of obligation of oath, moral sense, and 
religious belief. As a matter of principle, any inflexible age- 
limit must be more or less arbitrary. See Rex v. Brazier, I 
Leach 199. Similarly, intelligence and not the age of the child 1s 
the true test of mental capacity : Smith v. French 2 Atk? 245 ; 
2 Hale Pleas of the Crown, 279. An important test is suggested 
in the decision of the Supreme Court of the United States in 
Wheeler v. United States, 159 U.S. 523, vig., whether the child 
appreciates the distinction between truth and falsehood, and the 
duty to tell the former. See also Clark v, Finnegan, 103 
N. W. 970. 

Sale of Liguor—Nutsance. 

The Court was called upon to decide whether the sale of 
intoxicating liquors is a public nuisance and gave an affirmative 
answer. This view accords with the decisions in Stephens v. 
Watson, 1 Salkeld 45, and State v. Roberts, 16 L. R. A. (N. S.) 
IIE. A distinction has been suggested, but overruled, between 
a legal sale and an illegal sale of intoxicating liquors. Territory v. 
Robertson, 92 Pacific 144. 


Vou. XIIL] CASES AND COMMENTS, 


Accused Person—-Lvidence—lIdentification by Voice. 

The Court was called upon to consider in this case the 
question whether an accused person can be identified by a witness 
solely by his voice. The Court ruled that a statement of a fact 
by a witness which tends to identify an accused person by his 
voice is not a statement of a matter of opinion, but is a statement 
of a conclusion reached directly and primarily from the operation 
of the sense of hearing, and is admissible in evidence for the 
purpose of identifying the accused. This agrees with the 
decisions in Æ. v. Hulet, 5 How. St. Tr. 1186, R. v. Harrison, 12 
How. St. Tr. 834 (861), and, R. v. Zhreshers, 30 How. St. Tr. 198. 
This is obviously right, because the voice of a man, quite as much 
as his features, affords means of recognition and identification ; 
of course, how much reliance should be placed upon such 
testimony, is a matter for careful consideration in each case 
See also Commonwealth v. Scott, 25 Am. Rep. 81. 





Lunkeeper—Guest— Boarder. 

The Court was faced in this case with the question, whether 
the plaintiff sojourning at aninn ora hotel is there as a guest 
or a boarder. The question was of practical importance in 
determining the liability of the innkeeper for loss or injury 
sustained by such person during his stay at the inn. The Ene 
of distinction may sometimes be very fine, but the following 
tests will be found useful: (1) A guest is a traveller who 
comes to a hotel for transient entertainment or accomodation 
and is accepted as such ; (2) An agreement, made in advance, 
fixing tħe price to be paid or the length of the stay, will not by 
itself alter the relation, if the person staying at the inn, although 
not strictly a transient, retains the character of a traveller ; (3) A 
boarder is one who comes to an inn under a special contract to 
board and stay there and who makes it his home for the time 
being. Parkerv. Flint, 12 Modern 254, Fay v. Pacific, 27 Am. St, 
Rep. 198, Magee v. Pacific, 35 Am. St. Rep. 199. 


Landlord and Tenant—Abandonment. 

A tenant wrongfully abandons leased premises before the 
expiration of the term. What isthe remedy of the landlord ? 
The Court points out that the landlord has one of three courses 
open to him, namely, re-entry, recovery of rent, or re-letting 
of the premises ; in other words, the landlord may, at his 
election, at_once re-enter, terminate the contract and recover 
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rent up to the time of abandonment, or he may- suffer the 
premises to remain vacant and sue on the contract for the 
entire rent, or he may notify to the tenant his refusal to 
accept a surrender (where such notice is practicable) and 
sublet the premises for the unexpired term, for the benefit 
of the lessee, to reduce his damages. For the first alternative, 
see Turner v. Meymott, 1 Bingham 158, Wiildbor v. Rain forth, 
8 B. &C. 4. Astothe second, refer to Oastler v. Henderson, 
2. Q. B. D. 575. Astothe third, consider Redpath v. Roberts, 
3. Esp. 225, Respini v. Porla, 23 Am. St. Rep. 488. 


Watercourse—Natural and Artificial, 


This case raises an important question, vfz., whether 
artificial streams can, under any circumstances, acquire the 
character of natural streams. The Court answered the 
question in the affirmative, and held that artificial water-courses 
may have been created under such conditions that, so far 
as the rules of law and the rights of the public and of 
individuals are concerned, they are to be treated as if they 
were of natural origin. This is in accord with the dictum 
in Magor v. Chadwick, 11 A. & E. 571. Where it is impossible 
to tell the time of construction of the artificial part of 
a stream which takes its rise in a natural spring, the stream 
must be deemed to be a natural watercourse. See Roberts 
v. Richards, 50 L. J . Ch. 297, which follows Sutchfe v. Booth, 
32 L. J. Q. B. 136. See also Holker v. Forttt, L. R. 8 Exch. 
107, Mostyn v. Atherton, 1899, 2 Ch. 369, and Batly V. Clarke, 
1902, 1 Ch. 664. It has been held, however, that surface 
water which is drained from a landowner’s property by an 
artificial channel can not be invested with the characteristics 
of a natural water-course by any lapse of time. 


Robbery—Lissential Elements, 

A jostled B who felt a jerk at his diamond stud. B 
grabbed the hand of A, in which he saw the stud which 
had come entirely out of his shirt, and managed to 
get back the stud. A was tried for robbery. The question 
arose, whether the offence had been ‘consummated. The 
Court answered the question in the affirmative, on the ground 
that as A obtained and retained possession of the stud, 
though for a very small space of time, the act was completed, - 


Vor. XIL] OASES AND OOMMENTS. 


When the offence of aie ig once actually completed by 
the felontous and violent taking of property from the person 
of another into the possession of the thief, it cannot be 
purged by subsequent redelivery of the property, although 
the thief may have retained possession but a short time. 
Rex v. Peat, 1 Leach Cr. Ca, 228; 1 Hale 533; : Hawkins 
147, 2 East P. C. 557. 


Conspiracy—Person incapable of Committing Crime. 


The question raised in this case was, whether an indict- 
ment for conspiracy will lie where one of the conspirators 
is incapable of committing the offence, the commission of which 
is the object of the conspiracy. The distinction between the 
offence to be committed and the conspiracy to commit such 
offence is obvious. See &. v. Rowlands, 5 Cox 466. The 
general rule is that an indictment for conspiracy will lie where 
one or more of the conspirators is capable of committing the 
offence which it is the object of the conspiracy to commit, 
although one of the other conspirators is incapable of its 
commission. See U. S. v. Bayer, 4 Dill 407, 24 Federal Cases, 
14547. See also the decision of Lord Coleridge in Reg. v. 
Whitchurch, 24 Q. B. D. 420, and Rex v, Audley, 3 How. 
St. Tr. 402. 


Fury Trial— Challenge of Furors. 


On behalf of the accused, a juror was challenged for good 
cause. The objection was overruled on erroneous grounds. 
The accused was thus compelled to use his right of peremptory 
challenge. Theresult was that after the peremptory challenges 
were exhausted, and eleven jurors obtained, he accepted the 
last juror without question as to his qualifications. The accused 
was convicted, and, upon appeal, assailed the legality of the 
trial on the ground that the jury had been improperly impaneled. 
The objection was overruled, on the ground that the erroneous 
overruling of a good challenge for cause, thereby compelling the 
use of a peremptory challenge, is not prejudicial error, where it is 
not proved that the challenger was thereby compelled to accept 
an objectionable juror. See Enc. Pl. & Pr. Vol. 12, p. 505. The 
test is, as it is put in Loggins v. State, 12 Texas 85, is the jury 
which finally tries the case impartial? As Mr. Justice Field 
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observed in Spres v. Minots, 123 U. S. 131, the right to 
challenge is the right to reject, not to select, a juror; if from 
those who remain, an impartial jury is obtained, the constitutional 
right of the accused is maintained. See also Wooten v. State, 
41S. W. 815, and, State v. Whitte, 87 Pacific 137 (141). 


reeet 





Contract of Indemnity against possible Sutt. 


The Court of Appeal in this case decided in substance that 
contracts of indemnity which have a lawful purpose and which 
do not undertake to indemnify against illegal acts are not 
against public policy. Inthe particular case, a manufacturer of 
certain appliances induced customers of a rival manufacturer to 
break their contracts with the rival and to use its own appli- 
ances, and entered into an agreement to indemnify such 
customers against any claims by the rival against them for breach 
of their contracts. The Court of Appeal overruled the decision 
of Ridley J. that this amounted to maintenance, and held that 
the contract of indemnity was made by the manufacturer in the 
legitimate defence of his commercial interests. This view is sup- 
ported by the decisions in Gelo v. Pfister Leather Con 113 N. W. 
69, and, Gould v. Brock, 69 Atl. 1122. It may be remarked, 
however, that a contract to indemnify a publisher against the 
consequences of publishing has been held to be a species of 
maintenance, and, for that reason, void ; this view is supported 
on the ground that in such a case tbe indemnitor and the in- 
demnitee have no common interest. See Shackell v. Roster, 
2 Bing. N. C. 634, Alabaster v. Harness, 1895, 1 Q. B. 339. æ 


patapa 





Landlord and Tenant—Common Statrcase—Duty of 
Landlord to light. 


This case affirms the proposition that a landlord is under no 
legal obligation to light passage-ways common to tenants, 
either for the benefit of the tenants and their families, or of 
their guests, or other persons visiting them for business, pleasure, 
or for other purposes. In addition to the cases mentioned in the 
judgments, reference may be made to Wrlkenson v. Fatrrie 
1H. & C, 631. The view is also supported by numerous 
decisions in the American Courts. See: Dean v, Murphy, 48 N. 
E. 283, and Cole v. McKey, 57 Am. Rep. 293. 


Vou. XIÍ.] CASES AND COMMENTS. 


Specific Performance— Contract by Husband to convey— 
Refusal of Wife to join. 


In this case, the Court ruled that a contract for the sale of 
real estate by a married man will not be specifically enforced 
against him, unless the purchaser is willing to pay the full 
amount of the purchase-money, even though the wife refuses to 
release her inchoate dower right. It is well-settled that in order 
to secure specific performance of a contract of a husband to sell 
realty, the wife cannot be compelled to join in the conveyance 
and thereby release her dower right. Ifthe purchaser is willing 
to accept a conveyance from the husband alone, without abate- 
ment of the purchase-money, specific performance will be 
decreed against him. See Rodman v. Robinson, 101 Am. St. 


Rep. 877, Graybtll v. Brugh, 37 Am. St. Rep. 894. But there is © 


divergence of judicial opinion upon the question, whether per- 
formance may be enforced with an abatement of the purchase- 
money to an amount equivalent to the value of the dower-right. 
See Wilson v. Williams, 3 Jurist N. S. 810. 


Execution Sale—Reversal of Decree—Efect on Purchase by 
Attorney of Decree-holder. 


It is well-settled that if the execution-creditor purchases at 
the *xecution-sale, and the decree is subsequently reversed on 
appeal, the purchase by him becomes inoperative in law. In 
the case under notice, the purchase was made, not by the 
creditor, but by his attorney. The Court ruled that the plaintiffs 
attorney, on becoming a purchaser at a sale under execution ina 
case which he has conducted, occupies a position as unfavourable 
as that of the plaintiff and must lose the property in the event 
of reversal of the judgment. This is good sense. See Galpin v. 
Page, 18 Wallace 350, Freeman on Judgments, Sect. 484. See 
also Hannibal Railway Co., v. Brown, 43 Missouri 294. As it is 
put in Mitchel v. Hardie, 4 Southern 182, the solicitors of record 
of the party obtaining the decree, are charged with the know- 
ledge of its erroneous character and cannot justly claim the pro- 
tection afforded to bona fide purchasers for value without notice. 
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Absence—Presumption of Death. 

Asa general rule, where the presumption of death of a 
person is sought to be raised, the evidence must show that there 
has been an unsuccessful effort to find the absent person by 
search and diligent enquiry at his last known place of residence 
and among his relations, and it must appear that within the 
stated period, he has not been heard from by those who would 
be most likely to hear from him: See Modern Woodmen of 
America y. Gerdom, 82 Pacific 1100, 94 Pacific 788. It may be 
added that if within the specified period the absent person is 
shown to have encountered some specific peril or come within 
the range of some impending or immediate danger whick might 
reasonably be expected to destroy life, the Court may infer that 
life has ceased even before the expiration of that period. See 
Davte v. Briggs, 97 U. S. 628 (634). 


Common Disaster—Death—Presumption of Survivorship. 

This case affirms the doctrine that there is no presumption 
of survivorship in the case of persons who perish in a common 
disaster (in this case, a conflagration which ‘destroyed the house 
of the testator and his wife). In the absence of proof tending 
to show the order of death, the question of actual survivorship 
must be deemed unascertainable, with the result that succession 
and distribution take the same course as ifthe deaths had been 
simultaneous. This accords with the view taken in Underwood v. 
Wing, 4 DeG. M. & G. 633, Wing v. Angrave, 8 H. L.C. 183. 
Reference may also be made to Mason v, Mason, 1 Meriy 308, 
Wollaston v. Berkeley, 2 Ch. D. 213, Eliot v. Smith, 22 Ch. D. 236, 
in ve Alston, 1892, Pr. 142. The same view has been taken by 
the Supreme Court of the United States; Young Women's 
Christian Home v. French, 187 U. S. 401. Reference may also 
be made to Atldenbrandt v. Ames, 66 S. W. 128, which reviews 
the law on the subject in the different countries of the world. 


Murderer—Inheritance from Victim, 

This case affirms a proposition which must be treated now 
as well-settled, namely, that one who commits murder or claims 
under a murderer can not profit by the criminal act, and 
consequently a husband who has murdered his wife can not take 
her properties by inheritance. This view has been adopted in 
this country by the learned Judges of the Madras High Court. 
I. L. R. 27 Mad. 591; Harv. L. R. IV. 394, VIIL 170. 


The subject is exhaustively discussed in Wharton on Homicide, 
o © a 
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ang the rule is shown to depend, not upon any artificial reasons 
` peculiar to American Jurisprudence, but upon grounds of justice, 
equity and good conscience. See also McAlister vy. Fatr, 115 
Am. St. Rep. 233, and, Wellner v. Eckstein, 117 N. W. 830. 


Criminal Law—F urisdtction. 

This case decides a question of considerable interest and 
practical importance. The Court ruled that a Court having 
before it a person charged with a crime committed within its 
jurisdiction, is not deprived of jurisdiction by the fact that the 
defendant has been forcibly and unlawfully brought from foreign 
jurisdiction. This view accords with the decision in Mason v. 
Fustice, 127 U. S. 700, where the Supreme Court of the United 
States held that the jurisdiction of a criminal Court is not 
defeated by the fact that the accused was brought from a foreign 
jurisdiction even by kidnapping, unlawful force or the like. See 
also A. v. Lopez, Dears & B. 525, Hxparte Scott, 9 B. & cC. 
446. The same view has been adopted in Canada: See ln re 
Walton, 10 Canada Cr. Ca. 269. See also Ker v. People, 51 Am. 
Rep. 706, afirmed in Ker v. Minois, 119 U. S. 436. Reference 
may be made to the authorities collected m the American and 
Encyclopedia of Law, Vol. XII. 598. 


THE LIABILITY OF AN UNDISCLOSED PRINCIPAL.® 


$1. Preliminary considerations as to Habthty.—lIt is ordi- 
narily to the interest, as itis usually the duty, of an agent 
in makéng contracts for his principal fully to disclose the fact of 
the agency and to make the contract in the name and on the 
account of the principal. It often happens, however, that the 
agent will either intentionally or unintentionally omit to do 
this. He may (1) disclose that he has a principal but conceal 
his name and identity ; or he may (2) wholly conceal the fact 
that he is an agent and contract as though he were himself the 
principal in the transaction. In either of these cases the agent 
usually makes himself personally liable upon the contract. In 
the second case the liability of the agent is ordinarily clear, 
because no other person being known in the transaction, the 
agent is the one upon whom the liability directly rests. ._In the 
first case also the agent may be liable because, though disclosing 
the fact that he has a principal, but concealing his name, he may 
be held to have pledged his own responsibility. 
ë Reprinted from the Harvard Law Review, Vol. XXIII, No.7 omitting 
the foot notes) . . . r 
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Conceding that the agent thus is, or may be, liable 
upon the contract, the question arises whether the principal, 
if discovered, may be held liable upon it also. In favour 
of such a liability it may be urged that inasmuch as 
there is a principal in the transaction who has authorized 
the contract to be made and who is entitled to its 
benefits, the principal should be held liable upon the contract 
when he is discovered. Against such a liability it may be urged 
that it is contrary to the general principles of contract to permit 
a person to be bound upon a contract who does not appear to 
be a party to it, and that in the case where no principal was 
known to exist the effect of such a rule is to give to the other 
party the benefit of a liability which he did not contemplate at 
the time of making the contract and for which he did not 
stipulate. A right to hold the undisclosed principal in such a 
case would, as was pointed out by a distinguished English Judge, 
come to the other party as a mere “ God-send.” 

Whatever may be thought where the contract is informal 
and oral, it is certain that where the contract is in writing, and 
especially where it contains no intimation of the existence of a 
principal, a rational theory for the principal’s liability is not easy 
to discover. The contract is in the name and over the signature 
of the agent. How can that name and signature be treated 
as the name and signature of the principal? If the agent 
also could not be held upon it, it might then be said that 
the agent’s name had, for the time being, been adopted as the 
business name of the principal, and was therefore, in this case, 
the name of the principal. But if the agent is to be held liable 
also because it is his name, how can the principal be held upon 
the theory that the name used is not the agent’s name, but the: 
business name of the principal ? May the name be, at the same time, 
the actual name of the agent and the trade name of the principal ? 

A theory of the legal identification of the principal with’ the 
agent leads to the same result. Ifthe principal and the agent 
are legally oneand that one the principal, it may not be difficult 
to see that the contract is the principal’s contract, but it is not 
easy to see how the contract is also the contract of the agent. 

$ 2. General Rule—Undtisclosed Principal liable when 
discoveréd.—Notwithstanding these objections, the consideras 
tions making for the principal’s liability have generally pre- 
vailed unaer English law, though not under the continental 
systems, and it is unquestionably the general rule ot our law 

m ; 
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that an undisclosed principal, when subsequently discovered, 
may, at the election of the other party if exercised within a 
reasonable time, be held liable upon all simple non-negotiable 
contracts made in his behalf by his duly authorized agent, 
although the contract was originally made with the agent in 
entire ignorance of the existence of a principal. 

The rule applies not only where,the principal has in fact 
received the benefits of the contract, but also where the contract 
still remains executory. 

The rule itself is doubtless an anomaly, but even so it is 
undoubtedly as well settled as any other rule in the law 
of Agency (1). 

§ 3. Rule applies to all simple Contracts —This general 
rule imposing obligations upon the undisclosed principal 
when discovered, extends to all contracts made by oral 
negotiation under his authority. It also, by the weight 
of authority; applies to all simple non-negotiable contracts 
in writing, entered into by an agent in his own name and 
within the scope of his authority, although the name of 
the principal does not appear.in the instrument, and was 
not disclosed, and although the party dealing with the agent 
supposed that the latter was acting for himself; and this 
rule obtains as well in respect to contracts which are 
required to be in writing, as to those to whose validity a 
writing is not essential. 

§ 4, Farol Evidence to identify the Princtpal—For the 
pugpose of identifying the principal, parol evidence may be 
admitted. It does not violate the principle which forbids the con- 
tradiction of a written agreement by parol evidence, nor that which 
forbids the discharging of a party by parol from the obligations of 
his written contract. The writing is not contradicted, nor is the 
agent discharged ; the result is, merely, that an additional 
party is made liable. As is said by a learned judge in a 
Massachusetts case : 


“ Whatever the original merits of the rule that a party 


(1.) In an article upon the general subject by Professor Ames in 18 Yale 
Law Journal 448, it is suggested that, instead of attempting to work outa rule 
under which the principal can be held directly liable In an action at Jaw, the 
legal liability should be held to be where the contract itself pute it, namely, 
upon the agent, but that then, inasmuch as it is the duty of the principal to 
exonerate the agent from the liabilities incurred on his account, the other party 
should be permitted in equity to avail himself of this liability of the principal 
to the agent, thereby pate the liability ultimately, where it justly belongs, 
upon the principal on whose'account the contract was made, Many practical 


objections to a remedy purely equitable will, however, at once suggest 
themselves, 
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not mentioned in a simple contract in writing may be 
charged as a principal upon oral evidence, even where the. 
writing gives no indication of an intent to bind. any other: 
person than the signer, we cannot re-open it, for it is as well 
settled as any part of the law of agency.” 

§ 5 Rule does not apply to Contracts under Seal.— 

It was a fundamental principle of the common law that, 
upon an instrument under seal, those persons only can be 
charged who appear upon its face to be the parties to it (1). 

Under this rule an undisclosed principal could not be 


charged upon such an instrument (2). 


(1). ‘Where a contract is made by deed, under seal, on technical ground 
no one but a party to the deed is Hable to be sued upon it, and, therefore, i 
made by an attorney or agent, it must be made in the name of the principal, 
in order that he may be s party, because otherwise, he is not bound by it.” 
Shaw, C. J. in Huntington v, Know, 7 Oush (Mass) 874, 

(2). Briggs v Partridge 64 N. Y. 357 is a leading case. In this case it 
appeared that an agent appointed by parol had, without disclosing his agency, 
made in his own name a contract under seal .for the purchase of real estat 
but, it was held that the contract was not enforceable against the princi al 
either as a contract under seal or as a simple contract. Andrews J. sald: 
“ Can a contract under seal, made by an agent in his own name for the purchase 
of land be enforced as the simple contract of the real principal when he shall 
be discovered? No authority for this broad proposition has been cited. Thera 
are cases which hold that when a sealed contract has been executed in such 
form that it is, in law, the contract of the agent and not of the principal, but 
the principal’s interest in the contract appears upon its face, and he has received 
the benefit of performance by the other party, and has ratified and confirmed 
it by acts in pais, and the contract is one which would have been valid without 
a seal, the principal may be made liable in assumpsit upon the promise con- 
tained in the instrument, which may be resorted to, to ascertain the terms 
of the agreement. 

- The plaintiff's agreement in this case was with Hurlburd (the agent) and 
not with. the defendant. The plaintiff has recourse against Hurlburd on his 
covenants, which was the only remedy which he comtemplated when the agree- 
ment was made. No ratification of the contract by the defendant is shown. 
To change it from a specialty to a simple contract, in order to charges the 
defendant, is to make a different contract from the one the parties intended. 
A seal has lost most of its former significance, bnt the distinction between 
specialities and simple contracts ia not obliterated. A seal is still evidence, 
though not conclusive, of a consideration. The rule of limitation in respeot to 
the two classes of obligations is not the same. We find no authority for the 
proposition that a contract under seal may be turned into the simple contract 
of a person not in any way appearing on its face to be a party to, or interested 
in it, on proof dehora the instrument, that the nominal party was acting as the 
agent of another, and specially in the absence of any proof that the alleged 
rincipal has received any benefit from it, or has in any way ratified it, and we 
o not feel at liberty to extend the doctrine appiè to simple oontraots 
executed by an nt for an unnamed principal, so as to embrace this case.” 
See also Dahill v Wilson, 90 N. Y. 423. the rule that an unnamed and 
unknown principal shall stand liable for the contract of his agent does not 
apply to a lease under seal, The relation between the owner of land and those 
who ocoupy it is of a purely legal character, and the faot that a lessee takes a 
lease for an unnamed principal, but in his own name, will not render the 
unnamed prinsipal liable for the rent. Boroherling v Katz, 87 N. J. Eq, 150. 
And this is true although the fact of the agency is recited and it extrinsically 
appears that the lessee acted as agent, and although the principal oceupies the 
remises without assignment of the lease and furnishes money to pay the rent. 
ierstead v. Orange, o, R. R. Ov., 69 N. Y. 848, See also Haley v. Belting Oo., 
140 Mss, 73. Schaefer v. Henkel, 715 N, T. 878. Rand v, Moulton, 72 Y, Y. 
App. Div, 386. 
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The common-law incidents attached to the presence of a 
seal were confessedly highly technical, and efforts have been 
made in many places to abolish them. In several States statutes 
have been enacted, though not always in the same form 
or having the same effect. In Minnesota, for example, the 
statute bas abolished seals and declared that the addition of a 
seal to an instrument shall “not affect its character in any 
respect.” Under this statute it has been held that an undisclosed 
principal may be charged upon an instrument under seal. 

On the other hand in Texas, where the statute declares that 
a seal shall not be necessary to the validity of any contract, etc., 
and that the addition of a seal shall not “in any way affect the 
force and effect of the same,” it was beld that the statute 
had not changed the common-law rule with respect to the 
undisclosed principal. 

$ 6.—With reference to authority for the execution of 
instruments, a distinction has been made, between instruments 
to whose validity a seal is an essential and those to which a seal 
may happen to be attached but which would be perfectly valid 
and effective without it,—it being held in the latter case that the 
unnecessary seal might be disregarded as so much surplusage 
and the instrument dealt with, so far as authority for its execution 
is concerned, as though no seal were attached. 

Extending that doctrine still further, it has been suggested 
that it may be availed of here,—that is to say, that for the 
purpose of charging an undisclosed principal an unnecessary seal 
emay be regarded as non-existent ; and a number of cases have 
adopted -the suggestion, at least so far as to permit the 
undisclosed principal to sue upon the contract. 

So far as action upon the contract itself is concerned, 
however, many other cases, chiefly in New York, have refused to 
apply this theory, and have held to the general rule. 

In a few cases contracts clearly intended to be the contract 
of the principal, but sealed with the seal of the agent, have been 
held enforceable by and against the principal as simple contracts. 

There undoubtedly may also be cases in which, though no 
action will lie against the principal upon the contract itself, 
there may yet be such elements of adoption or receipt of benefits 


A contract for the sale of Jand made by the agent under seal in his own 
name and not disclosing any principal cannot be specifically enforced against 
the principal even though it be alleged that he ratified it. Stanton v. Granger 
125 N. ¥..App. Div. 174, No action for damages against the ee will 
lie in such a case. Mahonsy v, MoLean, 26 Minn, 416, 
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of a contract actually authorized by him as to justify a recovery 
against him upon an implied promise. 

§ 7. Does not apply to Negotiable Instruments.—In addi- 
tion to the limitation upon the principal’s liability growing 
out of the nature ofthe instrument under seal, " there is,” as 
pointed out in a case already referred to, “a well-recognised 
exception to the rule in the case of notes and bills of exchange, 
resting upon the law merchant. Persons dealing with negotiable 
instruments are presumed to take them on the credit of the 
parties whose names appear upon them; and a person not a 
party cannot be charged upon proof that the ostensible party 
signed or indorsed as his agent.” This doctrine has been applied 
in many cases. 

It is entirely possible, however, notwithstanding this rule, 
that an action may, in many instances, be maintained against the 
principal, not upon the note itself, but upon the consideration 
for which it was given. 

§ 8. Exceptions to the General Rule—The general rule, 
moreover, is subject to certain exceptions. Of these the most 
direct and immediate are two. One of them grows out of the 
question whether the other party should be permitted to recover 
of the principal if the latter has already paid, credited, or settled 
with the agent. The other, whether sucha recovery should be 
allowed ifthe other party has already taken steps indicating 
that he intends to charge the agent. 

For the purpose of discussion, these two exceptions a be 
tentatively stated as follows : Š 

1. Where Principal has settled with Agent—That the 
principal is not liable where, before the other party has intervened 
with his claim, the principal has settled with, paid, or credited 
the agent in good faith,.and in reliance upon such a state of 
conduct or representations on the part of the other party as to 
reasonably lead the principal to infer that the agent had already 
settled with such other party, or that the latter looks exclusively 
to the agent for payment. 

2. Where other Party has elected to hold Agent only.—-That 
the principal cannot be held liable where the other party, with 
full knowledge as to who was the principal, and with the power 
of choosing between him and the agent, has distinctly and 
unquestionably elected to treat the agent alone as the party liable. 

$ 9. Of the First Hxceptton—Change tn Accounts—Mts- 
ieading Conduct—This subject has been much discussed in 
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the English Courts and various and conflicting rules have been 
laid down in successive cases. Some of these rules have been 
adopted by the Courts and text-writers in this country, but have 
been afterwards denied or limited by latter cases in the English 
Courts, and the result has been an exceedingly unsatisfactory 
condition of the law. 

$ 10. Thomson v. Davenpori—One of the earliest of 
these cases‘is that of Thomson v, Davenport (1), decided in the 
Court of King’s Bench in 1829. In that case the agent disclosed 
that he was acting for .a principal in Scotland but did not 
disclose his principals name. Lord Tenterden, in his 
opinion, said : 

“I take.it to be a general rule, that if a person sells goods 
(supposing at the time of the contract he is dealing witha 
principal), but afterwards discovers that the person with whom 
he has been dealing is not the principal in the transaction, but 
agent for a third person, though he may in the meantime have 
debited the agent with it, he may afterwards recover the amount 
from the real principal ; subject, however, to this- qualification, 
that the state of the account between the principal and the 
agent is not altered to the prejudice of the principal ;’’ and Bayley, 
J., in the same case, said : 

“Where a purchase is made by an agent, the agent does 
not, of necessity, so contract as to make himself personally 
liable ; but he may do so. If he does make himself personally 
liable, it does not follow that the principal may not be liable 


e2lso, subject to this qualification, that the principal shall not 


be prejudiced by being made personally liable if the justice of 
the caseis that he should not be personally liable. If the 
principal has paid the agent, or ifthe state of accounts between 
the agent and the principal would make it unjust that the 
seller should call on the principal, the fact of payment or 
such a state of accounts would be an answer to the action 
brought by the seller where he had looked to the responsibility 
of the agent.” 

The rule as laid down by Lord Tenterden was approved 
by Mr. Persons in his work on Contracts, and by Judge Story 
in his work on Agency. It was also adopted in Indiana, 

$ 11. Heald v. Kenworthy.—Following this case came 
Heald x. Kenworthy (2), decided in the Exchequer in 1855. 
The case arose upon the sufficiency of a plea to a decla- 
ration -for goods sold and delivered. The plea alleged ‘that 

(1) 9 Barn & Cress 76.0 (2) 10 Exch, 739, 
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the goods were bought for defendant by his agent, that the 
latter bought in his own name and not in that of defendant ; 
that plaintiff gave credit to the agent not knowing of defendant 
and that while plaintiff still gave credit tothe agent defendant, 
in good faith, “at reasonable and proper times and according 
to the usual course of dealing” between himself and his agent, 
settled with the agent, believing and having reason to believe 
that the latter would settle with the plaintiff. 

The plea was held not to be good. The expressions of 
Lord Tenterden and Bayley, J, were shown to be mere 
dicta, and were held to be inaccurate statements of the law. 
Parke, B, who delivered the leading opinion, limited the 
rule to those cases in which the principal has been misled by 
the action of the sellers, saying’: 

“Tf the conduct of the seller would make unjust for him 
to call upon the buyer for the money, as, for example, where 
the principal is induced by the conduct of the seller to — 
pay his agent the money on the faith that the agent and 
seller have come to a settlement on the matter, or if any 
representation to that effect is made by the seller, either by 
words or conduct, the seller cannot afterwards throw off 
the mask and sue the principal.” 

§ 12. Armstrong v. Stokes.—Afterwards arose the ‘case 
of Armstong v. Stokes (1), decided in the court—of Queen’s 
Bench in 1872. Inthis case J.O. Ryder, who were commission 
merchants at Manchester, acting sometimes for themselves and 
sometimes as agents, having received an order for goods from 
defendants, bought them of plaintiff, without- disclosing that they 
were not acting for themselves. 

J. & O. Ryder delivered the goods to defendants, who paid 
for them in good faith. Afterwards J. & O. Ryder failed, not, 
having paid the plaintiff. Later it was discovered by plaintiff 
that J. & O. Ryder had bought the goods for the defendants, 
and thereupon the plaintiff brought the action to charge 
defendants as undisclosed principals, but it was held that 
defendants’ payment to J. & O. Ryder was a bar to recovery. 
Blackburn, J., who delivered the opinion of the Court (Blackburn, 
Mellor, and Lush), held that the rule laid down by Parke, B., 
was too narrow, and cited and approved that advanted by 
Lord Tenterden and Mr. Justice Bayley. 

Referring to the rule of Parke, B., the Court say : 

“We think that if the rigid rule te laid down were to be: 

(1) L. B.7 Q. B, 598, 
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applied to those who were only discovered to be principals after 
they had fairly paid the price to those whom the vendor believed 
to be the principals, and to whom alone the vendor gave credit, 
it would produce intolerable hardship. It may be said, perhaps 
truly, this is the consequence of that which might originally 
have been a mistake, in allowing the vendor to have recourse 
at all against one to whom he never gave credit, and that we 
_ ought not to establish an illogical exception in order to cure a 
“fault in a rule. But we find an exception (more or less 
extensively expressed) always mentioned in the very cases that 
lay down the rule ; and without deciding anything as to the case 
of a broker, who avowedly acts for a principal (though not 
necessarily named), and confining ourselvesto the present case, 
which is one in which, to borrow Lord Tenterden’s phrase 
in Thomson v. Davenport, the plaintiff sold the goods to 
J. & O. Ryder (the agents), ‘supposing at the time of the 
contract he was dealing with a principal’, we think such 
an exception is established. We wish to be understood as 
expressing no opinion as to what would have been the 
effect of the state of the accounts between the parties if 
J. &O. Ryder had been indebted to the defendants on a 
separate account, so as to give rise to a set-off or mutual 
credit between them. We confine our decision to the case where 
the defendants, after the contract was made, and in 
consequence of it, dona fide atid without moral blame, paid J. 
& O. Ryder at a time when the plaintiff still gave credit to 
J. & O. Ryder and knew of no one else. We think that after 
that it was too late for the plaintiff to come upon the defendant.” 
$ 13. Jyvine v, Watson—In the Queen's Bench. —This 
case, in its turn, was follwed by Jruine v. Watson (1), decided in 
the Queen’s Bench in 1879, in which Bowen, J. laid down the 
following rules: 
“There are two classes of sales through an agent to an 
undisclosed principal which it is necessary to distinguish. 
I. Where the seller supposes himself to be dealing with a 
principal, but discovers afterwards that he has been selling to 
an agent, and that there is an undisclosed principal behind, 
the law allows the seller to have recourse on such discovery 
to the undisclosed principal, provided always that the 
principal has not meanwhile paid the agent, or that the 
state of accounts between the principal and agent does not 
render it unjust, # e, inequitable that the seller should any 
.- ` (1) 6 Q B,-Diy, 102, 
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longer look to the principal for payment. This statement- 
of the proviso which relieves the undisclosed principal in 
certain cases from all necessity to pay the seller was 
thought by Parke, B., and the other judges in Heald v. 
Kenworthy to. be too large without further explanation,.and° 
they expressed the view that the only case in which the 
seller under such circumstances was precluded from having- 
recourse to the undisclosed principal when discovered, was 
when the seller, by some conduct of his own, had misled the 
principal into paying or settling with his agent in the interim. 
The principal, such is the reasoning of the Court of Exchequer, 
has originally authorised his agent to create a debt, and the. 
principal cannot be discharged from the debt unless the seller 
has estopped himself, by his conduct, from enforcing it against 
him. The Court of Queen’s Bench in Armstrong v. Stokes do 
not adopt this narrower version of Lord Tenterden’s and, 
Mr. Justice Bayley’s proviso. They revert to the wider language 
used by Lord Tenterden and Bayley, J., in Thomson v. Davenport, 
and it must now be taken to be the law that a seller who has 
given credit to an agent, believing him to be a principal, cannot 
Kave- recourse against the undisclosed principal, if the principal. 
has dona fide paid the agent at a time when the seller still gave 
credit to the agent, and knew of no one else except him 
ds principal, . 

“2, The present case is one that belongs toa distinct but 
analogous class. At the time of the dealing in the goods, 
the seller was informed that the person who came to buy Was 
buying for a principal, but was not told, and did not ask, who: 
that principal was, nor anything further-about him. Zomson v. 
Davenport is the leading authority to show that, in sucha 
case, where no payment or settlement in account between the 
undisclosed principal and his agent has intervened, the seller- 
may afterwards have recourse to the undisclosed principal. But 
what if the undisclosed principal has meanwhile innocently 
paid or settled with his agent? If indeed such payment or 
settlement is the result of any misleading conduct on the 
part of the seller, then, no doubt, the general principle 
alluded to in Heald v, Kenworthy would equally apply, and 
the seller could no longer pursue his remedy against the man 
whom he had misled. Butis this the only proviso, or must a 
wider proviso still in the present class of cases be engrafted on 
the statement of the rule, similar to the proviso as finally 


~ 
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. sanctioned in Armstrong v, Stokes, This was a case in which, 
¿ atthe time of sale, exclusive credit had been given by the seller 
. to the agent, who bought in his own name as principal. In 
. the present instance the agent bought, it is true, in his own 
name, but held out to the seller the additional advantage of 
the -credit of an unnamed principal behind, What difference 
to the liability of the principal does this make? It is obvious 
“that when, as in Armstrong v. Stokes, the’seller deals exclusively 
“with the agent as principal, the seller sells knowing, if his buyer 
“turns out to have a principal behind him, the principal will have, 
‘at’ all events, been justified in assuming, as the fact is, that the 
seller deals simply with the agent. The principal may be 
‘expected to arrange’ with his agent on this basis. If before 
recoiirse is had to him, the undisclosed principal has put ‘his 
agent in funds to pay, the seller cannot afterward object that the 
undisclosed principal, who had a right to suppose his credit was 
not looked to in the matter, should have held his hand. The 
case is; altered where the agent, when buying, states he hasa 
principal whose existence, though he does not name him, he is 
authorised in mentioning. I think that the liability of. the 
principal, who under such circumstances pays his agent, to pay 
over again to the seller must depend in each case on what passes 
between the seller and the agent, acting within the scope of his 
authority, and on the precise nature of the contract which the 
agent has lawfully:made. , . The essence of such a transaction 
is that the seller, as an ultimate resource, looks to the credit of 
some one to pay him ifthe agent does not. Till the agent fails 
in payment, the seller does not want to have recourse to this 
additional credit. It remains in the background ; but if, before 
the time comes for payment, or before, on non-payment by the 
agent, recourse can be fairly had tothe principal whose credit 
still remains pledged, the principal can pay or settle his account 
with his own agent, he will be depriving the seller behind the 
seller’s back of his credit. It surely must, at all events, be the 
law that inthe case of sales of goods to a broker the principal, 
known or unknown, cannot, by paying or settling before the. 
time of payment comes, with his own agent, relieve himself from 
responsibility to the seller, except in the one case where exclusive 
credit was given by the seller to the agent. But may the: 
payment or settlement to or with the agent be safely made in 
such a case after the day of payment has arrived, and if go. 
within what time? Itseems tam? thafitcan only safely be 
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made if a delay has intervened which may reasonably lead the 
principal to infer that the seller no longer requires to look to 
the principal’s credit,—such a delay, for example, as leads to the 
inference that the debt is paid by the agent, or to the inference 
that, though the debt is not paid, the seller elects to abandon 


his recourse to the principal and to look to the agent alone.” 


§ 14. Jrvine v. Watson in the Court of Appeal.— 
Jruine - v. Watson, however, went to the Court of Appeal, (1) 
where, while the result reached below was affirmed, the Court 
declare the rule as laid down by Parke, B., in Heald v, Kenworthy, 
to be the true one. 


The Court did not expressly overrule Armstrong v. Stokes 
(Bramwell, L. J., spoke of it as ‘a very remarkable case ;” and 
Brett, L. J., declared it depended upon “the peculiar customs 
obtaining in Manchester in relation to the business of commission 
‘merchants ’’], as the difference in the facts enabled them to draw 
a distinction between the cases, but Bramwell, L. J., said: © 

“Tt isto my mind certainly difficult to understand that 
distinction, or to see how the mere fact of the vendor’s knowing 
or not knowing that the agent has a principal behind him can 
affect the liability of that principal. I should certainly have 
thought that his liability would depend upon what he himself 
knew, that is to say, whether he knew that the vendor hada 
claim against him and would look to him for payment in the 
agent’s default ;” and Brett, L. J., said : 


“Tf the case of Armstrong v. Stokes arises again, we resefve 
to ourselves sitting here, the right of reconsidering it.” 


The distinction of Parke, B., was again approved in 
Davison v, Donaldson (2), decidedin the Court of Appeal in 1882. 


The result, therefore, of the English cases seems to be to 
limit the exception to that first stated by Parke, B.. 

§ 15. What ts}Misleading Conduct—The question of what 
acts or conduct of the other party may be sufficient to reasonably 
lead the principal to believe that the agent only is relied upon, 
has not been much considered, and it is not one which readily lends 
itself to definite rules. It must be largely a question of fact in 


(1) 5 Q. B. D. 414, The opinions differ more or less as reported in these 
yarious reporta. The quotations in the text are made from the official edition, 


(2) L, B,9 Q. B, Div, 623, 
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each particular case. In Jrvine v. Watson (1) the defend- 
ants had given their broker an order to buy goods and 
the broker had bought them in his own name of the plain- 
tiffs, stating that he hada principal but not disclosing his 
identity. The invoice given by plaintiffs to the broker stated 
:that the terms were, “ Cash (or before delivery if required) allow- 
ing 24 percent. discount.” The broker rendered to defendants 
a statement of the purchase stating terms of payment, ‘ Cash, 
less 24 per cent.” The sellers however did not insist upon cash 
on or before delivery. They made no demand on the broker for 
payment for five or six days. Then they demanded payment 
from him at intervals for about ten days, after which, the broker 
having stopped payment, they made demand for the first time 
upon defendants. In the meantime defendants had paid the 
broker. Under these circumstances defendants urged that they 
had a right to believe from the fact that the terms were “cash,” 
that plaintiffs would not have delivered the goods unless they 
had gotten their pay, and that therefore defendants were justified 
in paying the broker within the rule of Heald v. Kenworthy. 
It appeared, however, that even where the terms of sale were 
“cash,” there was no fixed custom of insisting upon payment 
at the precise time of delivery, and that it was not infrequent 
to allow a few days of grace after delivery. It also appeared 
that defendants had paid the broker (by accepting his draft 
which he immediately discounted) before part of the goods had 
in fact been delivered. It was held that these facts furnished 
no sufficient evidence that defendants had been misled by the 
plafntiffs. Bramwell, L. J. said: 

“The terms of the contract were ‘cash on or before delivery,’ 
and it is said that the defendants had a right to suppose that 
the sellers would not deliver unless they received payment of 
the price at the time of delivery. Ido not think, however, that 
this is a correct view of the case. The plaintiffs had a perfect 
right to part with the oil to the broker without insisting strictly 
upon their right to prepayment, and there is, in my opinion, 
nothing in the factsto justify the defendants in believing that 


(1) In Kymer v, Sutcercropp,1 Camp. 109, it was said that poeng the 
time of payment to pass without a demand upon the principal was s 
misleading circumstance; but no such point was actually involved in the oase, 
Bee Smyth v. Anderson, 7 O. B. 21. Of. pa leia y. Giannacopulo, 8H &N. 
860, See this] point in Armstrong V. Stokes, Supra ; also the argument in Heald 
v. Kenworthy, 10 Exch. 789. 

In Horsfall v. Fauatisroy, 10 B. & O. 755, a statement in a sales catalogue 
that the terms of credit on which the agent bought were bill at two months was 
held sufficient to lead the principal to believe that the agent must have given his 
bill for the goods and to protect him in thereupon accepting the agent's draft, 
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-they would sọ insist., No doubt if there wag ai invariable 
“custom in the trade-to insist on prepayment where the terms 
-of the contract entitled the :seller to it, that might altér the 
‘matter; and in such case non-insistence on prepayment might 
‘discharge the buyer if hé paid the broker on the faith of the 
-seller already having been paid. But that is not the case here; 
‘the evidence shows that there is no. invariable custom to that 
: effect.” E 
In Davison v. Donaldson one of several owners of a boat 
‘bought supplies for her of the plaintiffs, . The latter knew that 
there were other owners, though it does not appear that he 
knew who they were. The goods were charged to the one who 
bought them, He collected the amount from the other co-owners 
‘but did not pay the plaintiff. The plaintiff finally sued the 
‘other owners. Their defence was that they had settled with the 
managing owner believing that he had paid'the plaintiff, and 
that they had been misled by the fact that the plaintiff had not 
pressed his claim against the purchaser who had now become 
-insolvent. It did not appear, however, that there had been any 
tinreasonable delay at the time they settled with the managing 
“owner, and the real gist of the defendants’ contention was that if 
they had known of plaintiffs’ claim against them they could - 
-have recovered the money from the managing owner before he 
becaihe insolvent. This was held not poet. to release 
defendants. Jessel, M. R., said: . 
- “The principal cannot be heard to say that the subsequent 
‘conduct of the’ plaintiff induced him not to sue the agent for 
repayment of the money. Independently of the’ settlement of 
‘accounts there is no evidence that the mere abstaining from 
pressing the agent is an injury to the principal. A debtor must 
find out his creditor and go and pay him. . . No doubt in 
‘Many cases principals may reasonably rely on the honor of their 
agents, and may not require vouchers ; but when they come into 
‘a Court of law and seek to excuse themselves from liability, and 
it turns out that they have not required the production 


of vouchers, they must expect the Court to deal ainei 
with them.” 


Bowen, L. J., said : 

“I do not say that in very special circumstances: mere delay. 
may not amount to misrepresentation: it may be conduct, 
misleading the defendant. But that can only be when there is 
something in the original contract orin the conduct of the . 


wt 
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parties which renders the delay misleading, The creditor is not 
obliged to apply to all his debtors if he can get payment from one 
of them.” . 

This case, however, as was pointed out by the Judges, was 
mot the mere case of principal and agent because the defendants 
were co-owners or partners with the managing owner and jointly 
liable with him. ; 

Giving the agent a receipt for the price, even though 
mistakenly, upon the strength of which the principal in good 
faith pays or credits the agent, will be such conduct as protects 
the principal. 

§ 16,—It must be kept in mind that this O differs 
from the one to be discussed ina subsequent article. This is 
not a question of election but of misleading. It is essential 
here that the principal shall. have done-something—shall have 
paid or credited or otherwise altered his situation—which will 
prejudice him if he now be called upon to pay. No such actis 
necessary where election alone is involved. 

_It is also possible that that which would not suffice to 
constitute an election may be sufficient to relieve the principal: 
under this rule if he has reasonably acted upon it to his prejudice. 
For example, the commencement of suit against the agent is, 
as will be seen, not usually regarded as sufficient to constitute an 
election. But would the principal be liable again if, after the 
other party who knows there is a principal has sued the agent,’ 
the principal in reliance thereon should pay the agent ? l 

0§ 17. Zhe Rule in ihe United States—The subject has 
Not very frequently arisen in the United States, and has not 
been thoroughly considered in any very recent case by a Court 
of last resort. Inthe earlier cases, as was naturally to be 
expected, the tendency was to; follow the rule laid down by 
Judge Story-and Professor Parsons, based upon the dictum of 
Lord Tenterden. A general statement of the rule was made 
some years ago by the New York Court of Appeal with the 
exception “provided he has not inthe meantime in good faith 
paid the agent ;” but the statement was a mere dictum. Most of 
the cases which have arisen since Jrvine v. Watson was decided 
by the Court of Appeal have either ignored that decision or 
apparently failed to note its full significance. | 

§ 18. ` General. Conclustons Notwithstanding the darnarles 
of Bramwell, A J., the distinction between the -case where the 
other party knows that there is a. principal in existence though 
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he does not know who he is, and that where he is totally 
ignorant of the existence of such a person, seems not without 
significance. Certainly if the other party isto be charged with 
the consequences of his misleading conduct, it seems much more 
reasonable and just to do so where he knows that there isa 
principal whose actions may be affected by his conduct than where 
he has no such knowledge. It may be suggested that every 
person who deals without expressly excluding that possibility 
may always be regarded as potentially an agent with an 
undisclosed principal; but the suggestion seems forced, if 
not fanciful. 

Nevertheless, the rule of Parke, B., seems on the whole to 
be reasonable and just. If a principal sends an agent to buy 
goods for him and on his account, it is not unreasonable that he 
should see that they are paid for. Although the seller may 
consider the agent to be the principal, the actual principal 
knows better, He can easily protect himself by insisting upon 
evidence that the goods have been paid for, or that the seller, 
with full knowledge of the facts, has elected to rely upon the 
responsibility of the agent; and if he does not, but, except 
where misled by some action of the seller, voluntarily pays the 
agent without knowing that he has paid the seller, there is no 
hardship in requiring him to pay again. If the other party 
has the right, within a reasonable time, to charge the undisclosed 
principal upon his discovery,—-and this right seems to be abund- 
antly settled in the law of agency,—it is difficult to see how this 
right of the other party can be defeated, while he is not hingself 
in fault, by dealings between the principal and the agent, of 
which he had no knowledge, and to which he was not a party. 


{ Zo be continued. } 


Retirement of the Hon’ble Mir. Justice Doss. 

Although Mr, Justice Doss was not due to retire till the 
tath October, 1910, and had to sit as a Vacation Judge, as 
Thursday, the 8th September, was the last day on which he 
would meet his colleagues on the Bench, this farewell address by 
the vakils was presented to him on that date. Punctually at 
11 o'clock, all the Hon’ble Judges assembled in the Chief Justice's 
Court-room. Mr. Justice Doss took his seat in the presidential 
¢hair, the Hon’ble the Acting Chief Justice (Harrington J) 
occupying the chair to his right, There was a very largé 
assembly of members of all branches of the profession, 
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The senior Government Pleader, Babu Ramcharan Mitra 
handed over to Mr. Justice Doss, the farewell address, beautifully 
printed on silk and enclosed in a handsome casket." Babu Ram- 
charan Mitra then read out the address which was in the 
following terms : 

ADDRESS. 

To the Hon’ble Lal Mohun Dass, M. A. B.L, one of the 
Judges of the High Court of Judicature at Fort William in 
Bengal : 

My Lord—It is with feelings of deep regret ihat we the 
vakils of this Court approach your Lordship to bid you farewell 
on the eve of your retirement from the Bench. 

Although your career on the Bench has been short, it has 
been distinguished by learning, patience, courtesy, goodness, 
and above all, by an anxious desire to do justice ; and we cannot 
allow this occasion to pass without testifying to our esteem and 
high regard for yourself, 

Our relations with you have been uniformly cordial, and we 
avail ourselves of this occasion to acknowledge the kind and 
considerate treatment which we have invariably received. 

And, now, in taking leave of you, we fervently hope and pray 
that yet many years of health, strength and happiness may be 
vouchsafed to you. 

- We have the honour to be, 
My Lord, 
® Your most obedient servants, 
The Vakils of the High Court. 

The Hon’ ble the Advocate-General then addressed His 
Lordship on behalf of the Calcutta Bar: 

“I have to express the very great regret every member of 
the profession feels at the idea of your leaving us. All of us 
who have had the pleasure and privilege of practising before 
your Lordship have fully recognised the great courtesy and 
kindness of your nature which you have extended to every one 
of us, and also—if I may be allowed to say so—the great ability 
with which you have discharged the duties of your high office. 
On behalf of the whole legal profession, I beg to offer your 
Lordship an expression of regret at your leaving us, coupled 
with the hopes and wishes of the whole profession that your 
Lordship may be long spared, to enjoy a life of good health, and 
rest from the labours attendant on the high office which your 
Lordship has held,” 
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ot His Lordship, Mr. Justice Doss, very feelingly replied 
as. follows : 

- . Mr. Advocate and Mr. Senior Government Pleader—-I am 
sincerely and profoundly thankful to you for the good and kindly 
words you have said to me, inspite of my grave imperfections 
and short-comings of which I am so fully and painfully conscious. 
I hope J shall not be deemed guilty of supererogation if I take 
this opportunity to acknowledge my heavy indebtedness to- you 
for the most valuable assistance you have always rendered to me 
from the Bar. The duties of this high and saéred office are, 
J confess, arduous and exacting. If I have ever, in the course of 
debate, unconsciously betrayed myself into an exhibition of 
infirmity of temper, I trust 1 shall be excused. May I assure 
you, Mr. Senior Government Pleader, that I shall treasure up 
this rich and handsome casket as a memento of your abiding 
goodwill, affection and sympathy for me, of which I received 
such abundant proof during my illness last year. I offer you my 
most grateful thanks for your good wishes in my retirement. 

To my learned colleagues. I desire, with their permission, 
to express my most cordial acknowledgments for the kindness 
“and courtesy which I have incessantly and invariably received 
from them, and for their assistance and advice by which I have 
so much profited,” 


—_—— » al 


2 2 oS , i 3 
The Calcutta Law Journal. 
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THE LIABILITY OF AN UNDISCLOSED PRINCIPAL. 
Part II. 

§ 19. Of the Second HException—Election"—The second 
exception to the general rule is commonly said to rest upon the 
theory of “ election.” A wholly anomalous situation is presented. 
A contract has been made which in terms binds the agent only, 

Nevertheless the principal may be made liable upon it. How is 
he liable ? Although the other party may perhaps sue both of 
them severally but simultaneously, or possibly sue both jointly, 
the obligation can hardly be deemed a joint one in the sense 
that it can ultimately be enforced against both. Neither 
can it be said that both are liable severally in the sense 
that recovery can be had partly from each. The liability is 
commonly said to be an alternative one. The agent can be held 

.” because he made the contract in his own name, or the principal 
can be held because it is in law deemed his contract, Which 
one shall be held? The answer ordinarily given is that the 
other party may “elect” between them. As a corollary to this, 
it is said that the other party has but one choice ; that when he 
has made his election his determination is final ; and he cannot 
afterwards make a new choice even though his first efforts did 
not result in a satisfaction of his claim. How far ‘this is true it 
is now necessary to inquire. Before doing so, it may be well to 
notice one preliminary matter. 

Election properly is a matter of choice. It does not rest upon 
estoppel. It is not, therefore, essential in order to make it conclusive 
that it shall appear to have misled the principal to his prejudice, 
If, however, it has misled him,—if the principal, being apprised of 
the fact that the other party has elected to look to the agent, settles 
with the agent upon that basis and either pays him or allows him a 
corresponding credit,—-nothing could be more unjust than to permit 
the other party afterwards to repudiate hjs action with the 

. agent and resort to the principal (1). 


(1) Paterson V. Gandassqui, 15 Hast. 62, 


One who gives a receipt to a state without actual payment cannot after- 
wards hold the state, although he has given notice to the accounting officers not 
to allow. such receipt as aoredit to the agent. Fitler V. Commonwealth, 
31 Pa, 408. : 
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§ 20. Theories of Electton—With reference to this matter 
of election four views are possible: (1) That the other party 
unexpectedly finds himself in a situation where he can hold one of 
two parties liable and he must simply choose between them, 
.(2) That the other party, inasmuch as he has a contract in 
terms with the agent, will presumptively pursue this obligation, 
and that therefore some affirmative action is necessary to show 
that he intends to abandon this for his remedy against the 
principal. (3) That the other party, as soon as he discovers 
the existence of the principal, will presumptively look to him 
rather than to the agent, and that some affirmative act is 
therefore necessary- to show that he prefers to hold the agent, 
(4) That the other party having actually dealt with the agent 
as- principal and obtained an obligation against him, but finding 
unexpectedly that. he also has a claim against the principal, 
intends to make the most of the situation,—to keep and enforce 
his claims against both until he has obtained satisfaction from 
one of them or has done something which in fact or in law shows 
that he has abandoned his claim against one or the other of them. 

Any one of these views might undoubtedly-be taken, 
but no one of them, in fact, has been consistently held. The 
field is therefore open for the adoption of the one which seems 
most consistent with principal and the peculiarities of the 
situation. That the last is the sound and natural view would 
seem to require no argument to establish, although it undoubtedly 
is not election in the ordinary sense. From the standpoint of 
the liability of the principal it would lead to this conclusion®: that 
no act with reference to keeping alive or enforcing the liability 
of the agent would discharge the principal unless it also showed 
that the other party did not intend to charge the principal, 

§ 21, Knowledge necessary.—Election as has been pointed 
out, involves choice, and choice presupposes knowledge of the 
-alternatives and freedom to choose between them. The other 
party cannot elect between the principal and the agent so long 
as he does not know that there was a principal in the transaction ; 
and this knowledge must include not only the fact of the agency 
‘but the name and identity of the principal. What he may do 
before that cannot be charged to himas an election. 

§ 22. Whatconstitutes an Election.—It is impossible to lay 
down. any hard and fast rule by which it can, in all cases, be 
determined what constitutes an election, until there is agreement 
as to what is meant by election. The other party may, of course, 
by some express and unequivocal act, done with that direct 


Vor. XIL] via LIABILIÉY or AÑ UNDISOLOSED PRINOI4L. Fis- 


intent, declare his purpose to treat the agent only as his debtor 
in such a manner as to leave no room for doubt ; but in the 
majority of the cases the intention of the other party is to 
be gathered from his words and conduct, and the various 
circumstances which surround the case, Ifthe case were one of 
ordinary election, any act which unequivocally indicated a 
purpose to pursue either the principal or the agent would suffice ; 
but it is quite clear that we are not dealing with an ordinary 
case at all. This will be evident from a consideration of the cases 
which have actually been decided, distinguishing between what is 
done before and what is done after the discovery of the principal. 

§ 23. I. Before Discovery—As has already been pointed out, 
any act done before knowledge of the principal unless it amounts 
to an absolute discharge, extinction, or merger of the debt, 
cannot amount to such an election to charge the agent as will 
release the principal when discovered. 

Thus it has been held the taking of an agent’s promissory 
note or acceptance for the price of goods sold to him by one who 
knew he was acting as agent, but who did not know for whom, 
will not conclude the seller from holding the principal also when 
subsequently discovered (1); nor will the fact that the vendor 
charged the goods to the agent, or sent him a statement of the 
account made out in his name, supposing him to be the principal, 
prevent the vendor from subsequently charging the real 
principal when ascertained to be such. 

The commencement of an action against the agent, before 
knowledge, cannot be deemed an election ; and even the 
recovery of a judgment against the agent, before discovery of the 
principal, has been held not to be a bar to an action against the 
principal when discovered unless he discharges the judgment 
against theagent. This latter holding may, perhaps, be open to 
question, not because the recovery of judgment constitutes an 
election, but upon the ground of merger (2). 


(D) Merrill. v. Kenyon, 48 Conn 814; Harper. v. Bank, bå Ohio. St. 425) 
Pope, x. Aleadow, and Co. 20 Fed. 85. “If the vendor on asale made to an 
agent take the promissory note of the agent for the amount of the purchase, on 
failure of payment by the agent the principal would be equally liable to an 
action by the vendor, founded upon the original consideration, as if the note 
had been given by the prinofpal himself.” Keller. v. Singleton, 69 Ga, 703. 

(2) This question of merger is not easy to dispose of. How many 
contracts are there? Is there the visible contract of the agent and another, 
invisible, contract of the principal? Is there but one contract either of the 
principal or of the agent at the election of the other party? Isthere but one 
contract upon which principal and agent may be held jointly, as is said in 
soveral of the cases cited in a following note? Here areobviously, but in a 
different form, the same questions arising under the doctrine of election. See 
the (dissenting) opinlon of Lord Penzance in KXeadzll v Hamilton, 4 App. 


Qas, §04, 
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§ 24. Il. After Discovery—After knowledge of the 
existence and identity of the principal comes to the other party, 
he isin a position to choose between the principal and the 
agent, Allofthe aspects of election are at once presented. If 
it be treated merely as a matter of choice, the question is, when 
has a choice been indicated? Treating the election in the 
manner suggestad, however, the question becomes: What acts 
of the other party, in view of the liability of both principal and 
agent, manifest an intention not to hold the principal? A 
number of situations have been considered in this connection. 


Presenting Clatm.—In one case (1) after the discovery of 
the principal, the creditor filed aclaim against the estate of the 
agent who had become insolvent. The proof was sent by mail. 
“ Almost immediately” after this had been posted the creditor’s 
attorneys, fearing that the presentation of this claim might 
prejudice the demand againstthe principal, sent a telegram to 
stop its presentation; but the telegram arrived too late, as the 
proof had already been filed. Nothing further, however, was 
done under it and no dividend was ever received. Asa mere 
matter of election, many cases could be imagined wherein the 
filing of such a claim would be enough. Considered as evidence 
ofan intention notto hold the principal, it could be strongly 
urged that merely keeping the claim alive against the agent was 
slight, if any, evidence ‘that’ the creditor did nct intend to 
follow the principal also. It was held not to be conclusive 
evidence, asa matter of law, of an intention to treat the agent 
as the only debtor. The argument was that, as the®mere 
commencement of an action against the agent was not conclusive, 
the filing of the claim, which was less than the commencement of 
an action, ought not to be. 


Commencement of Action As suggested in the -preceding 
Case, the mere commencement of an action against the agent, 
although this act is often regarded as an eletion in other fields, 
is not here deemed to constitute a conclusive election as a matter 


(1) Curtis v. Williamson (1874) L. B.10 Q. B 57. 

In Jonés v. Johnson (1888) 86 Ky 530, while the oreditor had an action 
pending against the principal, he filed a claim against the estate of the 
insolvent agent and received a small dividend upon it. 

Held, that this did not defeat his action against the principal. 

In Hoffman v. Anderson, (1902) 112 Ky. 898, the claim was presented 
first against the estate of the principal and a small dividend received. 

i Held, that this did not prevent a subsequent proceeding against the agent, p 


You. XL] TAN LIABILITY OF AN UNDISOLOSED PRinorbar, Tón 


of law, (1) whatever may be its force as evidence of an election 
äsa matter of fact. There is, moreover, as has been seen, 
authority for saying that principal and agent may be simultaneously 
sued severally, and possibly even jointly (2). 

Prosecuting the action to judgment against the agent, after 
discovery of the principal, has been held in several cases to 
constitute an election as a matter of law. Asa mere matter of 
ordinary election thisis undoubtedly sound ; as a matter of a 
possible merger it may also be sound ; but if election be treated 
in the manner which has ‘been suggested it cannot well be said 
that changing the form of the agent’s obligation, or putting it 
into a condition in which it can be more readily enforced, is 
inconsistent with an intention to proceed against the principal ` 
also. Nothing short of satisfaction of the judgment against the 
agent would then realise the principal as a matter of law, and some 
cases have so held. (3). 


(1) Fe v. Weore, 18 Ill, App 185; Curtis v, Williamson, Supra}; 
Raymond v. Crown So. Wills, 2 Meto. Mass.) 819; Cobb v. Knapp, 71 N. Y 848. 

In Raymond y Crown Jc Alille, the creditor took ont a writ, against 
the agent before discovering the principal; before the writ was served 
he discovered the principal and inserted his name also, and the writ was 
thus served; later the orediror discontinued as to the agent. Held, not 
as matter of law to defeat the action against the principal. 

See also MolLean v, Sexton, 44 N. Y. App Div. 520; Few v. Wolfson, 77 
App. Div. 454; Gay v. Kelley, 123 N. w 225 (Minn). 

(2) In Pollock on Contracts (7Ed. p. 105, Wliilston’s Wald’s Pollock, 
p. 116) it is said: “When it is said that he (the other party) has a 
right of election, this means that he may gue either the principal or 
the agent, or may commence proceedings against both but may only 
gue one of them to judgment; and a judgment obtained against one, 
though unsatisfied, ig a bar to an action against the other.” 

n Wolean v. Sewtun, 44 N. Y. App. Div. 620 (an action to foreclose 
a “mechanic's Hen), it is held that, under the New York Cade at least, 
both principal and agent may be sued in the same action. This, 
however, must be taken in connection with what is there said to be the 
rule in New York,--that prosecuting the action against either to judgment is 
not an election. 


In Yew v. Wolfsohn, TTN. Y. App. Div 454, itis said: 4 Assuming that 
the plaintiff is only entitled to judgment against one of the defendants, and 
that he must elect which party he intends to hold, he can not be required to 
make that election until the close of the case.” This case was affirmed in the 
Court of Appeals, though that Oourt declined to treat it as a case of undisclosed 
principal. The dissenting opinion of Uullen, J., discusses the general question 
quite fully. 

ln Gay v. Kelley, 123 N, W. 295 (Minn), it is held that while prosecuting 
the action to judgment against one of the parties would be an election, where 
done with full knowledge, still where the alleged principal denies that he was 
such, the other party may join both in one action, and cannot .be compelled to 
elect until the close of the testimony. 

In Goaling Oo. v. Howard, 180 Ga. 807, a joint action against several 
principals, only one of whom was disclosed at the time of contracting, was 
permitted. There was no discussion of the question. 

* (8) Beyuer v, Bonsall, 79 Pa. 298. This is said to be the rule in 
New York; dicLean y. Seaton, 44 N. Y, App. Div. 520; Tew y. Wolfsohn, 77 
N Y. App. Div 454; largely upon such approval of Beymer v. Bonsall as is 
to be found in Qobb v. Knapp, 71 N. Y. 848, and First Nat, Bank v. Wallis 
84 Hun (N. Y.) 876, neither one precisely in point. Maple v, Railroad Gos 40 
Ohio St, 818,.80 holds, but it wag an action of tort, 

£ 
e é 
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Taking Agents Note—The effect of taking the agent’s 
promissory note or bill of exchange, after the discovery of the 
principal, fora debt contracted before, is involved in some 
uncertainty. Ifthe paper be expressly taken as payment, no 
question could ordinarily arise. Ina few states the paper is 
presumptively taken as payment, and would ordinarily release 
the principal. In the majority of the states, however, the paper 
is not presumptively payment, and such a conclusion would 
not follow. In a case in Massachusetts, where a note is 


presumptively payment, the Court said : 
“Tf the plaintiff, knowing O to be the agent of the 
defendant, accepted his note in payment for property sold to the 


* Foot note No, 3—( Continued ), 


As strong a statement, probably, as has bean made against this view is that 
of Lord Chancellor Cairns in Kendall v. Hamilton, 4 App. Cas, 504 (a case of 
partnership}. He said : “ Now, I take it to be olear that, where an agent cone- 
tracts in his own name for an undisclosed principal, the person with whom he 
contracts may sue the agent, or he may sue the principal, but if he sues the agent 
and recovers judgment, he cannot afterwards sue the principal, even although 
the judgment does not result in satisfaction of the debt. If any authority 
for this proposition is needed, the oase of Priestly v. Fernie, 3 H. and O, 977, 
may be mentioned. But the reasons why this must be the case, are, [ think 
obvious. It would ba clearly contrary to every principle of justioe that the 
creditor who had seen and known and dealt with and given credit to the agent, 
should be driven to sue the principalif he does not wish to sue him, and, on 
the other hand, it would be equally contrary to justice that the creditor on 
discovering the prinoipsl, who really has had the benefit of the loan, should be 
prevented suing him if he wishes to do so. But it would be no less contrary 
to justios that the orediter should be able to sue first the agent and then the 
principal, when there was no contract, and when it was never the intention 
of any of the parties that he should do so, Again, if an action were brought 
and judgment recovered against the agent, he, the agent, would have a right 
of action for indemnity against his prinoipal, while, if the principal were liable 
also to be sued, he would be vexed with a double action. Further than this, 
if actions could be brought and judgments recovered, first against the agent 
and afterwards against the principal you would have two judgments in existende 
for the same debt or cause of action: they might not necessarily be for the 
same amounts, and there might be recoveries had, or liens and charges created, 
by means of both, and there would be no mode, upon the face of the judgments, 
or by any means short of a fresh proceeding, of showing that the two judgments 
were really for the same debt or cause of action; and that satisfaction of one 
was, or would be, satisfaction of both.” 

The opinion in Beymer v. Bonsall, 79 Pa, 298, which is the leading case on 
the other side, is very brief and was per curiam. The Gourt said: 
Undoubtedly an agent who makes a contract in his own name without 
disclosing his agency is llable to the other party. The latter acts upon his 
credit and is not bound to yield up his right to hold the former pergonally, 
merely beoause the contract was for his benefit, and the agent is benefited by 
his being presumably the creditor, for there can be but one satisfaction. But it 
does not follow that the agent can afterwads discharge himself by putting the 
creditor to his election. Being already liable by his contract, he can be 
discharged only by satisfaction of it, by himself or another. So the principal 
has no right to compel the creditor to elect his aotion, or to discharge either 
himself or his agent, but can defend his agent only by making satisfaction 
for him,” 

In MeLean v. Sexton, 44 N.Y. App. Div, 520, after quoting with approval 
the rule in Pollook’s Contracts that the other party may sue either prinaipal or 
agent or may commence preceedings against both, but may sue only one of 
them to judgment, it is said: “If they may be sued in separate actions, 
there is no gcod reason why both the principal and agent who are liable for 
a debt should not be sued in the same action, Both will be discharged by 
the satisfaction of the debt, and neither can be discharged without it,” 
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defendant, intending to receive it as payment and to give 
exclusive credit to O,it would operate as payment; and he 
could not thereafter fall back upon the defendant for the 
price of the property, although the note of O, should be 
dishonoured. 

This, however, was nota case of undisclosed principal at 
all, but of election between a known principal and a known agent 
tendering his individual resposibility,—a case which «may be 
analogous but is not identical. In a similar case in Missouri, 
where a note is held to be not presumptively payment, it was 
said that 

“where the creditor with knowledge of the principal’s 
liability sees fit to take the individual note of the agent, without 
taking, at the time ofthe transaction, any steps indicative of 
an intent to hold the principal, this is equivalent to a discharge of 
the principal as a matter of law.” 

Considering that these two rules were inconsistent, the 
Court in a later case suggested that the conclusion in the agency 
case might perhaps be regarded as an i a to the previous 
more general rule, 

On the principle of election suggested, while the taking of 
the agent’s note may have some effect as evidence, it is difficult 
to see why, unless actually taken as payment, it should operate 
as a matter of law to discharge the principal. 

Charging Goods to Agent-—A fortiort would there be no 
release merely because the, goods were charged, or a bill made 
out, to the agent after the discovery of the principal. 

l § 25. Intermediate Party must have been Agent and not 
Principal :—Where it is sought; to hold one as undisclosed 
principal, for example for goods bought, it is essential that the 
intermidiate party through whom the goods were secured 
shall have been an agent of the principal sought to be held 
and not his vendor. Thus, for illustration, if A orders goods of B 
as seller, but B, not happening to have them on hand, buys them 
in his own name of C and supplies them to A., A will not 
be liable to C as undisclosed principal if B fails to pay C. A 
would not be liable to C in such a case if he had been disclosed, 
There was no agency and no principal disclosed or undisclosed, 

The same doctrine would, of course, apply to other cases 
than the sale of goods,—to leasing, borrowing, employing; and 
the like. 

§ 26. Alleged Agent must have been really such.—It must 
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be ‘kept in mind that the rules here considered contemplate 
the actual. existence of authority from a principal, though he be 
not disclosed. There is no more warrant for holding an 
undisclosed party liable for acts which he did not authorise. 
than there is for holding a disclosed party in such a case. In 
fact there is often much less warrant. It is therefore an 
indispensable part of the plaintiff’s case to show that the alleged 
principal.was really such. 


It must also usually appear that the fact that the 
undisclosed principal was undisclosed was not in violation of 
his authority or consent. An authority to buy goods, for 
example, in the prircipal’s name and upon his credit only, 
can ordinarily not be deemed to warrant a purchase in the 
agent’s name and upon his credit. Itis, of course, true -that 
custom or the distinction between instructions and ‘authority 
(1) may affect the matter, but in the absence of some element 
of that nature the rule must be as stated. 


Where goods are bought upon credit, it must also be 
usually a part of the plaintiff's case that a purchase upon 
credit was authorised, subject to the qualifications mentioned 
in the preceding paragraph. A _ principal who supplies an 
agent with funds with which to buy and pay for goods can not, 
it is held, ordinarily be made liable where the agent, concealing 
the principal, buys the goods upon his own credit and makes 
some other disposition of the money. é 


Moreover, there can ordinarily in such a.case be go 
ratification of which the other party may avail himself, in 
view of the rule-denying ratification by an undisclosed principal. 


§ 27. " Apparent” Authority—Granting that an agency 
actually exists, itis held that the usual incidents attach to it, 
and, among others, that the undisclosed principal is liable for 
acts which fall within the usual scope of such an agency, 
even though the principal may have given private instructions 
to the contrary. Thus where the defendants put an agent 
in .charge of their business to be carried on in his 
own name, and gave him authority to buy certain classes 
of goods but instructed him not to pay other classes which 
they would furnish themselves, it was held that defendants 
although he instructed, the agent to, buy iu bie tile epee) eee Pete 


seller-“being ignorant of the special instructions, Perth amboy Mfg ©. y. 
Condit, 21 Ñ. J. L. 659, 8ee also Calder v, Dobell, L, B, 6 O, P. 186. 1y , 
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were nevertheless liable to the plaintifff or the price of goods 
of the forbidden class bought by the agent, although the 
plaintiff at the time of the sale knew nothing of the agency and 
supposed the agent to bethe principal (1). Wills, J. said: 
“Once it is established that the defendant was the real 
principal, the ordinary doctrine as to principal and agent 
applies—that the principal is liable for all the acts of the 
agent which are within the authority usually confined to an 
agent of that character, notwithstanding limitations, as between 


+ 


the principal and the agent, put upon that authority. It is 
said that itis only so where there has been a holding out 
of authority—which cannot be said of a case where the person 
supplying the goods kuew nothing of the existence of a 
principal. But I do not think so. Otherwise, in every case of 
undisclosed principal, or at least in every case where the fact 
of there being a principal was undisclosed, the secret 
limitation of authority would prevail and defeat the action 
of the person dealing with the agent, and then discovering 
that he was an agent and had a principal.” 

A number of other cases have adopted similar views, as 
will be seen from the note. 


(1) Watteau v. Fenwick (1898) 1. Q. B. 846. 
Edmunds v. Bushell, L. R.I Q. B. 97, was relied upon, where Cockburn, 
O. J. said; “If a person employs another as an agent in a character 
which involves a particular authority, be can not by a secret reservation 
divest him of that authority.” 

Watteau v. Fenwick is followed in Brooks v. Shaw, 197 Masa. 376. 

A. similar conclusion had previously been reachedin Hubbard v, 
Tenbepoh, (1889) 124 Pa. 291. In this case an agent had been pnt 
forw to manage a business apparently as owner but with instructions 
not to buy goods on credit. He did so buy of plaintiff, and his princi 
was held liable. Mitchell, J. said; ‘We have thus the question 
resented whether an agent can be put forward to conduct a separate 
pasiness in his own name, and the principal escape liability by a secret 
limitation on the agent's authority to purchase. The answer isnot at 
all doubtful. A man conducting an apparently prosperous and profitable 
business obtains credit thereby, and his creditors have a right to suppose 
that his profits go into his assets for thelr protection in case of & pinch 
or an unfavourable turn in the business. To allow an undisclosed principal 
to absorb the profits, and then when the pinch comes, to esca 
responsibility on the ground of orders to hia agent not to buy on credit, 
would be s plain fraud on the public, No exact precedent has been 
‘cited, None is needed. The rule so viguronsly contended for by the 
laintiff in error that those dealing with an agent are bound to look to 
is authority is freely conceded, but this case falls within the equally 
established rule that those olothing an agent with apparent authori ; 
are, a8 to parties dealing on the faith of such authority, conclusively 
estopped from denying it.” 

Hubbard v. Tenbrook was followed in MoUracken v. Hamix er, 189 
Pa. 326 ; Ernst v. Harrison, 86 N. Y. Supp. 247; Lamb v. Thompson, 
81 Neb. 448; Patrich v. Grand Falls Mere. Oo, 13 N. Dak. 12 ane 
Valley Wine Qo., v. Cassanova, 122 N. W. 812 (Wis); Alississippi Valley 
Const Co. v. Abeles, 87 Ark. 874; and AlUison vi Sutlire, 99, Ga. 151, are’ 
to the same effect, 
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This doctrine, however, has been severely criticised (1), 
and it can clearly not be sustained upon the ordinary principles 
of estoppel, It has been thought by some to be merely one 
more extension of a -confessedly anomalous principle ; but if 
the doctrine of the liability of an undisclosed principal is to 
be adopted at all, there seems to be no unreasonable extension 
of it in holding that if a principal actually puts forward an 
agent to act as ostensible principal in a certain position, he 
should be held responsible for all the acts which such a 
position usually and naturally justifies, regardless of what his 
private instructions may have been. The doctrine of necessary 
and usual powers does not, rest upon estoppel. 

$ 28. Excluding Principal's Liahility by Terms of Contract.— 

‘In Humble v, Hunter (2), where by the terms of the contract, 
one who was actually an agent but ostensibly a principal described 
himself in a charter-party as the owner, it was held that 


(1) For example, by Mr. Ewart in his book on Estoppel, pp. 246-248; 
by the Solicitor’s Journal, Vol. 37. p. 280 [tis doubted in 9 Law Quarterly 
Review, p. ill. 


The Courtin Watteau v. Fenwich did not cite, or apparently have, 
their attention called to, Mils v, MoNwraith, (1883) 8 App. Oas. 120 
and although the precise issue was not the same the general question was 
similar, and there is much in the opinion in the oases not easy to 
reconcile, Mills v. Mollwraith was an action for a penalty brought under 
a statute imposing penalties. upon any one who being in the public 
service should be interested in public contract. Defendant was a 

member, of a colonial legislature, “The colony was about to lease boats. 
Pete ant Was part owner of g number of steamships for which a 
rtain firm (the agenta herein) were agente. This firm proposed to offer 
ats to the Government, and, in order not tọ involve defendant, he 
required the agenta not ‘to offer sny ships in which he was interested 
part owner. With reference to one ship in particular it was agreed 
that the agents should lease her at a rent independent of any they 
might obtain on aleageto the Government. In yio ation of the’ dir@otions 
the agents leased this ship to the Goyernment on . behalf of the owners 
and | in such form as would bind defendant, as one of them. “The oolonial 
agen € who acted for the Government did not know ‘of defendant's 
conection with the boat, It was contended that defendant had violated 

e statute and was subject to the penalty But it was held that as ‘defendant 
ma not have been Hable to the Government (since. the agents Violated 

instructiong and there was no apparent authority to bind ` the 

aa as he was unknown) the defendant was not amenable to the 
nos distinction may be made here upon the ground that the 
done was not so done with the consent of the alleged principal. 
eta Beoherer v. Asher, (1896), 33 Ont. App. 20%, Watteaw. y. Fenwick 
and Miles v. McIlwraith were considered, and it was held that undisclosed 
principals who had employed an agent to carry on business (in a store 
hie 1 by him) for the sale of their goods.in his pear (his anthority being 
to the sale of goods supplied by his pringipala and his compensation 
ua what he obtained- for them aboye inyofce prices), were not lis lo 
for goode purchased by him in, his own.name. and whioh he added to 
stock in the store. Watteax v. Foxwich was distinguished on the ground 
it there the agent had authority to purchase. certain goods though he 
was instructed not to buy any of the sort whieh. he ad buy, but here i 
iad no authority to huy any goods at all. One of - we AS sai 
pghti Waiteay. Y. Fenwigh was well decided ; snather “tala, 
8 ADI ctitigised, and, jt would seem, not. withont. cara 
(2) 12 Q. B. 310. 
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the undisclosed principal could not sue upon the ‘contract, 
Lord Deiman said, “You have a right to the benefit you 
contemplate from the character, credit, and substance -of the 
party with whom you contract.” In Kayton v. Barnett (1), 
it was held that the undisclosed principal could be held, 
even though, at the time of making the contract, the plaintiff 
had inquired if the defendant was really the buyer and had 
declared that he would not sell the goods if that was the 
fact. Notwithstanding this declaration, sdid the Court, the 
laintiff, did in fact sell the goods to the dëfendant; although 
hë did not know that he was doing so; andit did not now 
lie in defendant’s mouth ‘to assert that he was not liable 
because he had succeeded im inducing the plaintiff to do that 
which he did not intend todo, This case does not fall within 
Lord Denman’s reason, because the plaintiff here was not 
deprived of ány benefit which hé may have contemplated 
from the personality of the party With whom he ostensibly 
deéalt,—he still had that, and tHe only question was whethér 
he might also avail himself of the fact that defendant was 
the principal. 

But other questions arise. this the terms of the négatias 
‘tion be used td show'that the real agent was not dealt with 
as an agent at all, but Was the actual as well 43 the ostensiblé 
principal? If so, there was no agéncy and ‘no undisclosed 
principal, arid hence no room for thé application of the doctriné 
‘under considération (2). ° Suppose, also, that in a formal contract 
it isenade a term that no undisclosed person shall acquire rights 
‘or be subject- to liability thereon. May it afterward be asserted 
‘that there was, nevertheless; an undisclosed pees! who may be 
‘made liable ? © = ae i g 

§ 49: Other Questions Several other. quéstións may ~ be 
raised which itis not Within thé sedpé of this papèr to discuss, 
Suppose that, before the principal is discovered, the agent has 
‘performed thé -contrdct ii wholé-or in part; but that- Such 
‘performance iš- not as beneficial to thé other party 4s 
‘performance by the principal would be. May the other party; 
‘by repudiating, and restoring what he has received, now call 
‘upon thé principal to perform? Suppose that, befére the 
‘principal is discoveréd, the other party and the agent have 

41) 116 N; Y; 6265, ec a. 2 oe 


Oy This is apparently the view of the lower Court in Kayton v. een 
64 N, Y. Super, Ot, 78, 
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united to cancel the contract. .May the other party, lapse of 
time and change of position not ibeing involved, now insist 
upon performance .by the principal? Suppose that for some 
reason personal to the agent, ¢. g., a prohibitory statute, the 
contract as made is unenforceable against the agent but would 
be enforceable against the principal. May the other party 
enforce the contract against the principal? In an action 
against the principal may he avail himself of defences of 
which the agent might have taken advantage if the action had 
been brought against him ? 
| Fioyp R. MECHEM. 
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The Indian Succession Act, by T. V. Sanyrva Row, 
Tur Law Printing House, Mapras, 1910—Rs. 9. The work 
-before us gives the fullest commentary we have yet seen on the 
Indian Succession Act, and it is characterised by all the good 
features which distinguished the undertakings of the late Mr. 
Sanjiva Row: We are furnished under each section with an 
analysis of every Indian case relevant to the point under con- 
sideration as also an ample selection from the English authorities 
on the subjects. Extracts are also given from the standard works 
of Jarman, Theobald, Wiliams and Triestram and Coote. 
References are further given to other leading text writers, for 
instance Hawkins, Henderson and Wigram. In substancg an 
examination of the volume shows that all available material has 
been carefully examined and duly noted. The work is sure to 
prove of exceptional value to the profession and. we have no 
doubt will be widely patronised. The get-up is excellent and is 
worthy of the Law Printing House established by Mr. Row, 


The Succession Certificate Act, by A. KINNEY—CRANEN- 
BURGH Law PuBLISHING PrEss, 1910—Mr. Kinney has added 
fo the list of his previous works on the Law of Succession a 
volume on the Succession Certificate Act. The judicial decisions 
under the new as well as the repealed Act have been carefully 
noted, - An ample index and an introduction enhanced the useful- 
ness of the work which will no doubt prove handy and useful, 
| l i l 
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The Law of Arms, by M. K. A, Kaan—Apvant.& Co., 
Hypgrawap, SIND, 1910—We welcome this annotated edition 
of the Arms Act, and allied Acts on similar subject by a 
Mahomedan gentleman who is a Magistrate in Karachi. The 
editor appears to have made an exhaustive. collection of judicial 
decisions on the subject, and arranged them under the different 
sections. We bave thus a convenient summary of what ia the 
present state of the country, has become a subject of consider- 
able practical importance. 
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Medical Jurisprudence, by RAMESH CHANDRA Roy, L. M. S. 
Hare Puarmacy, CALCUTTA 1grto-—-Price Rs. 2. The author 
a member of the medical profession has written a very useful 
volume on medical jurisprudence in which a large amount of 
information is compressed in a short space. ‘The subject of 
poisoning is discussed with special fulness, and makes the 
volume specially useful to members of the legal profession 
engaged in criminal cases. The work may be commended to 
gentlemen who have neither the means to acquire more ambi- 
tious treatises nor the time to master them. 
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_ Legal Maxims, Vol. I, part I, by Urenpra Gopar MITTER, 
B, Ly Eprrep BY T. V.Sanjiva Row, Law Printing Housg, 
` Maneras, 1910—This is a revised and improved edition of Mr. 
Mitter’s work which was very favourably received on its first 
publication, and it is a matter for regret that’ Mr. Mitter has 
not received the encouragement he deserves to finish his work. 
We understand that purchasers of the original edition will be 
supplied free of charge with copies of this re-issue. 
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The Court-Fees Act, by T. R. Desan Lawyer OFFICK, 
BoMBAY, 1910—Rs. 1-8 annas. This edition of the Court-fees 
Act gives all the cases up to date and is marked by the accuracy 
which we are accustomed to find in the other works annotated . 
by the author. There are valuable appendices containing rules 
framed by the different High Courts, a summary of the Act ‘and a 
collection of problems likely to be usetul tó the student and 
the practitioner, 
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*89n THN CALOUTTA LAW sOURKAL. Hor. XH. 
Žiji Law, by I K, GHarPuite, È. Ay LE. B. Hotnay, 
1910—RS. 5-8. The second edition of Mr. Gharpure’s work 
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Which upon its first appearance was well received by the pro- 
féssion, will now obtain a cordial welcome. Thè author has 
succeeded in compressing within three hundred pages substantially 
the whole of Hindu Law as administered in the British Courts 
togéther with the principal texts. This has been rendered 
possible by reasons of accuracy and lucidity of statement. 
Though primarily intended for students the work will be equally 
useful to the busy practitioner; as a reliable guide to the 
authorities.. The new edition contains an interesting map 
showing at a glance the territorial extent of the different Schools 
of Hindu Law. The two appendices are particularly valuable. 
The first gives the rules of the interpretation according to the 
Mimansa and the second explains the difficult topic of sapindas. 


=- v r> 7 
ciel — ka 


7 Bio ail ‘India Digest (1836-1910), Section i Criminal, 
Vol. 1 by T. V. Sanjiva Row WITS THE HELP OF RAMANATH 
Iver anp Harr Rao. Law PRINTING Housz, MADRAS —Thé 
volume now before us represents the first instalment of a great 
undertaking. Indian Judicial literature has now asumed 
considerable proportions and a comprehensive. digest i in which 
all decisions aré duly accounted for; has become an intperative 
nécessity. We have had digests covering particular reports but 
none dealing with all reports, official and non-o cial, on an 
extensive scale. This circumstance considerably affected the 
value of Woodman’s Digest. A Judicial decision cannot be 
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in the so called authorised Reports. The work now before us 
aims at a complete digest ef reports, old and new, official and 
non-official, We have . tested it in. many - places and found it 
‘accurate and reliable. We have no doubt that wher it is 
completed, i it will supersede all other Digests now in use. 





S Lawyer’ 8 Referaiiee, Civil, Calcutta Series by T. V. 
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Sanyjiva Row, 3 Vos. Law Paring Hous, MADRAS, 
Rs. 29—The | three handsome volumes now before us conclide 
the first division of an important work which Wwe reviewed 
favourably on the appearance of its first part, It gives a 
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complete life history of every important case in the Calcutta 
Series of the Indian Law Reports, so that it is now possible to 
ascertain at a glance how any particular case has been affected 
by subsequent decisions. No practitioner can with safety to 
himself ignore a work of this description, and we have no 
doubt it requires only to be seen to be appreciated at its 
true worth, 


OUR NEW JUDGE. 

We desire to tender our warmest congratulations to the 
Hon’ble Mr. Justice Nalini Ranjan Chatterjee, M. A., B. L., on the 
occasion of his elevation to the Bench. Mr. Chatterjee, aftera ` 
distinguished career at the University, was enrolled as a vakil of 
the High Court on the roth April 1889. Like the Hon’ble Mr. 
Justice Mookerjee, he served his articles of clerkship with 
Dr. Rash Bihari Ghose. Mr. Chatterjee has throughout been 
known as a careful, conscientious and painstaking lawyer, and in 
recent years he has enjoyed the confidence of a large circle of 
clients. As an advocate he was distinguished by devotion to his 
work and fairness to his opponents and to the Court. We feel 
no doubt whatever that the many good qualities which ensured 
his success at the bar will go to make him an ornament of the 
Judicial Bench. He is still in the prime of life—he has just 
completed his 44th year-—and the public may, therefore, confi- 
dently look forward to a long career of useful work in the 
administration of Justice. 
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ERRATA—VOoOL. XII. 





Page 126, Line 1—For ‘Transfer of Property Act, sec. 11,’ Read Transfer 
of Property Act, sec. 10. 


Page 589, Line 4—J’or ‘Later’ Read ‘ Later on.’ 
Page 627, footnote —For ‘ Black Stone’, Read Blackstone. 
Page 628, footnote—For ` 0.L.J.Q.B.’, Read 60 L.J.Q.B. 


Page 25-n, Line 1-—For ‘Principal Insolvency Act’, Read ‘Provincial 
Insolvency Act.’ 
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Before Mr. Fustice Mookerjee and Mr. Justtce Tenunan. 
TARINI CHARAN BANERJEE 


v 


CHANDRA KUMAR DEY AND OTHERS.* 


Bengal Tenancy Aot (VIIL of 1885) sections 15, 18—Suecession to permanent 
tenure—Faiinre of co-sharer to notify to the Collector, affect af—Decree, 
form of. 

Section 16 of the Bengal Tenancy Act was not intended to defeat in its 
entirety a suit brought by one of several landholders, who ia not in default, 
merely by reason of the failure of his co-shnrer to comply with the require- 
ments of section 15. In a suit to obtain a decree in respect of the entire 
rent payable to himself and his oo-sharers, a decree should be made in favour 
of the plaintiffs in respect of the share of rent payable to the oo-sharers 
who are not disqualified under section 16, and if the other oo-sharers do not 
comply with the requirement of section 15 before the decree is made, the 
remainder of the claim should be dismissed. 


Application for reviston by the Plaintiff. 
Suit for recovery of rent. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Harendra Narayan Mitter and Gunada Charan Sen 
for the Petitioner. 

Babu Brojendra Nath Chatterjee for the opposite Party. 


The judgment of the Court was delivered by 


Mookerjeo J.—We are invited in this Rule to set aside a 
decree made by the Court of appeal below in concurrence with 


* Oivil Rule No. 3999 of 1909, against the decision of Babu Kisori Lal 
Sen, Subordinate Judge of Dacca, dated the 2nd August 1909, affirming that 
of Moulvi Abdul Khaleque, Munalff of Munsignnge, dated the 27th February 
1909. 


[See also Ugra Mohun v. Bedeshi (1900) 5 C. W. N. 860 on the analogous 
provision of section 78 of the Land Registration Aot, besides the case referred 
to in the jadgment—Rep. | 
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the Court of first instance by which a suit for rent has been 
dismissed. The properties in respect cf which rent is claimed 
by the plaintif consist of one taluk and separate lands in 
another taluk. In respect of the former of these lands, the 
provisions of section 78 of the Land Registration Act are 
applicable, while iu respect of the latter those of section 16 of 
the Bengal Tenancy Act are applicable. The superior landlords 
are the plaintiff and the defendants Nos. 8 to 14, to whose 
predecessor Goluk Nath Banerjee, the properties originally 
belonged. The plaintiff is entitled to a third share, the defendant 
No. 8 to another third, and the defendants Nos. 9 to 14 to the 
remaining third share. It appears that upon the death of Goluk 
Nath Banerjee, he was succeeded by his three sons Tarini, the 
plaintif, Durga Charan the predecessor of defendant No. 8, and 
Rajani the predecessor of defendants Nos.9 to 14. Rajani died 
several years before this action was commenced and his represen- 
tatives do not appear to have served notice of succession under 
the provisions of section 15 of the Bengal Tenancy Act. The 
plaintiff now alleges that his co-sharers declined to join with 
him as plaintiffs in the suit, and he has accordingly brought 
this suit for recovery of the entire rent making his co-sharers 
parties defendants. The tenants defendants object that the 
suit is not maintainable inasmuch as the defendants as well as 
the plaintiff have failed to comply with the provisions of 
section 78 of the Land Registration Act and section 15 of the 
Bengal Tenancy Act. In so far as the first of these objections 
is concerned, the Courts below have overruled it on the ground 
that the names of the landlords have been duly registere® under 
the Land Registration Act. In so far, however, as the second 
objection is concerned, itis not disputed that the representatives 
of Rajani have failed to comply with the requirements of 
section 15 of the Bengal Tenancy Act. Under these circums- 
tances, the Courts below have held that the suit is not main- 
tainable in respect of any portion of the entire rent, because 
part of it is admittedly irrecoverable by reason of the provi- 
sions of section 16 of the Bengal Tenancy Act, and the remainder 
representing the shares of the plaintiff and the eighth defen- 
dant is irrecoverable because the tenants are liable to pay the 
entire rent jointly to the whole body of landlords. The question, 
therefore, which requires consideration is, whether the suit is 
barred either as to the whole or as to any part of the claim by 
reason of the provisions of section 16 of the Bengal Tenancy 
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Act? The question is one of some novelty, and apparently one 
of first impression. But after a consideration of the arguments 
which have been addressed to us on both sides, we feel no doubt 
as to the mode in which the question ought to be answered. 
Section 16 of the Bengal Tenancy Act provides that a 
person becoming entitled to a permanent tenure by succession, 
shall not be entitled to recover by suit, distraint or other 
proceeding any rent payable to him as the holder of the tenure 
until the Collector has received the notice and fees and costs 
referred to in section 15. Section 15 to which reference is made 
prescribes that when a succession to a permanent tenure takes 
place, the person succeeding shall give notice of the succession 
to the Collector in the prescribed form, and shall pay to the 
Collector the prescribed fee for the service of notice on the 
landlord and the landlord’s fee prescribed by section 12 together 
with the costs necessary for its transmission to the landlord, 
and the Collector shall cause the landlord’s fee to be paid to 
and the notice to be served on the landlord in the prescribed 
manner. It is manifest from the language of section 16 that by 
its very terms, it does-not disqualify the present plaintiff from 
recovering by suit the rent payable to him as the holder of the 
tenure. He is admittedly not a person who has become entitled 
to the tenure by succession ; it is manifest therefore that the 
suit is not open to objection on the ground that the plaintiff 
has failed to comply with the requirements of section 16. The 
persons, however, who are disqualified from recovering rent 
payable to them as holders of the tenure, are defendants Nos. 9 
to 14, the representatives of Rajani. It may be conceded that 
if they had sought to recover by suit the rent payable to them 
in respect of the tenure, their suit would have been liable to 
dismissal in view of the provisions of section 16. But does it 
follow, that by reason of this disqualification on the part of the 
representatives of Rajani, the plaintiff is not entitled to succeed 
in respect of the rent payable to him as one of the holders of 
this tenure? The learned vakil who has appeared on behalf of 
the tenants has contended that in a contingency like this, it ts 
incumbent on the landlord who is not in default, either to 
serve a notice under section 15 on behalf of his co-sharers 
or to compel them to serve such notice by means of a suit. The 
first of these suggestions is obviously untenable, because sec- 
tion 15, as also the prescribed form in which the notice has to 
be given, show conclusively that such notice has to be given 
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by the person who by succession has obtained the tenure. The 
second suggestion is in our opinion, equally unfounded. If 
under section 15, the person who has succeeded to the tenure is 
alone competent to give the notice prescribed, it is difficult to 
see how, if he is unwilling, he can be compelled'to do so by 
means of a suit. On the other hand, it is fairly clear that sec- 
tion 16 was not intended to defeat in its entirety a suit brought 
by one of several landlords, who is not in default, merely by 
reason of the failure of his co-sharer to comply with the require- 
ments of section 15. No doubt, if we hold that the plaintiff in 
such a suit is entitled to obtain a decree in respect of the entire 
rent payable jointly to himself and his co-sharer, the result 
would be to render nugatory the provisions of section 16, 
because the co-sharer who is disqualified under the provisions 
of that section from maintaining a suit himself, would be 
able to realise the rent as the result of the suit brought by his 
co-sharer. No such objection, however, can be taken if we hold 
that in a suit so framed, a decree should be made in favour of - 
the plaintiffs in respect of the share of rent payable to the 
co-sharers who are .not disqualified under section 16, and if the 
other co-sharers do not comply with the requirements of sec- 
tion 15 before the decree is made, the remainder of the claim 
should be dismissed. The result is the same as if the co-sharers 
who are disqualified under section 16 had received payment 
of their dues; that is to say, by a fiction of law, the 
amount which would otherwise be recoverable by, them 
may be taken to have been extinguished by reason of 
their failure to comply with the requirements of section 15. 
In our opinion the view taken by the Courts below that the 
suit is not maintainable at all by reason of section 15, cannot be 
supported, We may add that the view we take as to the effect 
of section 16 of the Bengal Tenancy Act is analogous to that 
taken by this Court in the case of Nilmadhub Patra v. Ishan 
Chandra (1) as to the effect of section 78 of the Land Registra- 
tion Act under analogous circumstances. But our attention 
was invited tothe circumstance that in respect of the taluk to 
which the provisions of sections 15 and 16 have no application, 
the representatives of Rajani may be entitled to claim rent, 
and it was argued that as the amount of rent payable in respect 
of the taluk cannot be separated from the rent payable in 
respect of the other lands, the whole claim ought to be 


(1) (1898) 1. L. R, 26 Oalo 787, 
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dismissed. There is no foundation however for this contention, 
In so far as the plaintif and the defendant No. 8 are concerned, 
neither section 78 nor section 16 stands in the way of a decree 
in their favour in respect of their two-thirds share of the rent. 
In so far as the other defendants are concerned, they are not 
debarred in respect of the land to which the provisions of 
section 78 of the Land Registration Act apply ; but they are 
debarred in respect of the land to which the provisions of 
section 16 of the Bengal Tenancy Act are applicable ; and as 
the rent payable in respect of the two classes of lands has not 
been apportioned, their claim must fail in its entirety. In so 
far therefore as the claim of the plaintif and the defendant 
No. 8 is concerned, it is open to the plaintiff to obtain a 
decree if there is no valid defence on the merits to that part 
of the claim. This raises the question, whether the case should 
be remanded. We find from the judgment of the Court of 
first instance that six points were specified for decision. Of these. 
the first and second grounds were overruled by that Court and 
the third which relates to the applicability of section 16 was 
allowed to prevail. The fourth, fifth and sixth grounds, however, 
required consideration. Now it appears from the order-sheet 
that on the day when the case came on for trial the defendants 
asked for an adjournment to enable them to produce evidence. 
This application was refused. We think, therefore, that the case 
should go back and the three points which have not yet been 
decided should be investigated after opportunity has been given 
to the defendants to produce evidence in suppport of their 
allegations. 

There is only one other point which requires consideration. 
It has been argued on behalf of the tenants that it is not 
competent to this Court to interfere in the exercise of its 
revisional jurisdiction under section 115 of the Code. In answer 
to this, reliance has been placed on behalf of the petitioner upon 
the cases of Bri Mohun Thakur v. Rat Uma Nath Chowdhry (1), 
Fogodanund Singh v. Amrita Lal Sircar (2), Mohunt Bhagwan v. 
Khettermont (3) and Brajabala Debi v, Gurudas Mundie (4), to 
show that it 1s competent to this Court to interfere in the exer- 
cise of its revisional jurisdiction. In our opinion, the cases 
relied upon are amply sufficient to show that this contention is 
well-founded. It is therefore needless to consider whether the 
(1) (1892) L L. B. 20 Cale. 8 (3) (1896) 1 V. W. N. 617. 
(2) (1895) L L. B, 22 Calo 767, (1) (1806) 3 O. L. J. 293, I, L. E. 38 Calo, 487. 
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Jaw was not too broadly laid down in some of the other cases 
to which reference was made, specially the cases of Fagabundhu 
Pattuck v. Jadu Ghose (1) and Ross Alston v, Pitambar Dass (2). 
In any event, there can be no dispute that it is competent to 
this Court to interfere under section 15 of the Charter Act, 
and we are clearly of opinicn that the case is one in which we 
should exercise our powers under that section. 

The result, therefore, is that this Rule is made absolute, 
the decrees of the Courts below are discharged, and the case is 
remanded to the Court of first instance to be tried in accordance 
with the directions contained in this judgment. The costs of 
this Rule will abide the result. We assess the hearing fee at 
one gold mohur. . ) 


A. T. M. Rule made absolute ; case remanded. 
(1) (1887) I. L. R. I5 Calo. 47. (2) (1903) I. L. R. 25 AlL 609, 


Before Mr. Fustice Holmwood and Mr. Justice Chatterji, 
SAFDAR ALI 


v. 
KISHUN LAL.* 
Ciril Procedure Code (Act V af 1808), Sec. 141, Order IX, R.9, Ord. XXT, 
RN. 108—Re-hearing— Exeowtion proceedings. 


An application for re-hearing of execution proceedings is maintainable 
under Order LX, R. 9, and is not barred under Order XXI, R, 108, Section 141 
of the new Code has deliberately changed the provisions of the old Code as 
in section 647, ad 


Rule obtained by the Applicant. 


The materjal facts and arguments appear from the judgment. 

Monlote Muhamınad Mustafa Khan for the Petitioner. 

Babu Fogesh Chunder Dey fur the Opposite Party. 

The judgment of the Court was delivered by 

Holmwood J.—This was a Rule calling upon the opposite 
party to show cause why the order of the Munsiff declining to 
entertain the application of the petitioner on the ground that 
the same was barred by Rule 103, Order No. 21, Civil Procedure 
Code, should not be set aside. 

It appears that the petitioner’s application in an execution 
matter was dismissed for default at 6 o’clock in the morning in 
the beginning of the hot weather sittings. On the allegation 


* Civil Rule No. 8907 of 1909, against the decision of J. Abmed, Erq., 
Blunsiff, Gaya, dated the 5th April 1909. , 
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that he was not aware of the change in the hour of sittings 
of the Court, the petitioner applied to the Munsiff for a 
re-hearing of the proceedings. The Munsiff dismissed the 
petition on the ground that the application for rehearing was 
barred by Order 21, Rule 103, and that the petitioner had no 
other course left to him than that of bringing a regular suit. 

On appeal to the District Judge it was held that there 
was no appeal as the original suit was not open to appeal. 

Before us it is contended for the objector that section 141 
of the new Civil Procedure Code has exactly the same bearing 
as section 647 of the old Code and that the deliberate repeal 
of the words “other than suits and appeals” and of the 
explanation that “the section did not apply to applications for 
the execution of decrees, which are proceedings in suits’ have 
no meaning whatever. 

It appears to us obvious that section 141 as now enacted is 
intended to include all proceedings in any Court of civil 
jurisdiction, proceedings in execution being such proceedings. 
That being so, the section under which the Munsiff alone could 
have dismissed the case for default namely section 102 of the 
old Code or Rule No. 9, Order 9 of the present Code must be 
applicable ; and if Rule 9, Order 9 is applicable then there 
appears to us to be no reason why the petitioner should not take 
the shortest way to obtain relief from the order he complains 
of, namely, that by way of re-hearing. Order 21, Rule No. 103 
does not say that his right to apply for a re-hearing is barred. 
It merely says that he may institute a suit if he chooses. We 
are of &pinion that the Munsiff distinctly declined to exercise 
a jurisdiction which was vested in him and we therefore make 
the Rule absolute, set aside the order, and direct that he do 
hear the application for re-hearing on its merits. 

This order will carry costs, two gold mohurs. 


N. K. B. Rule made absolute. 
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Before Mr. Fustice Mookerzee and Mr. Fustice Teunon. 
GOPI KRISHNA ROY AND OTHERS 


v. 


RAJ KRISHNA ROY.* 


Succession Property Protection Act (XIX of 1841), Preamble and Secs. 1, 8, 4— 
Claiming share in deceased's property-— Procedure on filing of application 
— Preamble and enacting clause—Jrurisdiction, evercize of. 


A preamble toa statute oan neither expand nor control the scone and 
application of the enacting clause, when the latter is clear and explicit ; but 
if the language of the body of the Act is ohscure or ambiguous, the preamble 
may be consulted ag an nid in determining the reason of the law and the object 
of the Legislature and thus arriving at the true construction of the terms 
employed. Where the words of the enacting clause are more -broad and 
comprehensive than the words of the preamble, the general words in the body 
of the Statute, if free from ambiguity, are not to be restrained or narrowed 
down by particular or less comprehensive recitals in the preamble, 


Aot XIX of 1841 is not limited in its application to cases where the dispute 
arises between two persons, each of whom claims title by succession to the 
entire estate. An application under the said Act may be maintained when it 
is alleged by a person, who claims a share in the estate left by the deceased, 
that that share has been seized by other persons in assertion of a pretended 
claim of right by gift or succession. 


When the jurisdiction of a Court can be exercised under certain specified 
eijroumstances, if the exercise of such jurisdiction is invoked on the allegation 
that all the elements necessary to make the law operative are present and if 
this is denied, itis not only competent to the Gourt bat it is its duty to 
investigate whether all the elements essential to crente jurisdiction do asa 
matter of fact exist. 


An application made under the Aot ought not to be granted as a 
matter of course, but the Court shonld proceed with caution and satisfy itself 
that there are sufficient grounds in support of a prima facie case. The 
jndge in the exercise of his judicial discretiun, is entitled to act upon the 
afidavit of the applicant. l 


Phul Chand v. Kishmish Koer (1) followed. 
Application for revision by the objectors. 


Application under Act XIX of 1841 for investigation and 
appointment of a curator. 


The facts of the case and argument. appear sufficiently from 
the judgment. 


*Qivil Rule No. 680 of 1919, against the decision of W. H. Delevinge, 
Esq., District Judge of Hooghly, dated the 28th January, 1910. 


(1) (1900) 110. L.J 621. 
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Babus Mahendra Nath Roy and Krishna Prosad Sarba- 
dhtkari for the Petitioners. 
Babus Dwarka Nath -Chakrabarti and Hara Kumar 
Mitra for the Opposite Party. . 
| C A. V. 
The jadgment of the Court was delivered by 


Wookerjee J.—We are called upon in this Rule to deter- 
mine the true scope of Act XIX. of 1841, which was passed 
for the protection of movable and immovable properties 
against wrongful possession in cases of succession. The circums- 
tances which have led to the present litigation, are not the 
subject of controversy amongst the parties. One Jibon Kumar 
Roy, a wealthy Hindu, governed by the Dayabhaga Law, and 
possessed of an estate of considerable value, consisting of both 
movable and immovable properties, died on the 6th January 
1909. He left a widow, Ananga Monjuri Dasi and five sons by 
her, Raj Krishna, Gopi Krishna, Krishna Pado, Radha Krishna 
and Hari Pado. Immediately upon his death, disputes broke 
out between his widow and sons as tothe possession of the 
estate left by him. On the rzth June 1909, Raj Krishna made 
an application under Act XIX of 1841, alleging that his four 
brothers and his mother, who were inimically disposed towards 
him, were endeavouring to deprive him of his rightful share in 
the properties. He prayed for a summary investigation under 
the Act, and for the appointment of a curator. This applica- 
tion was opposed by the widow and the other sons. They 
denied the allegations of the petitioner, and contended that 
the provisions of the Act had no application, inasmuch as 
the four brothers of the petitioner were entitled to at least four- 
fifths share of the properties. The District Judge thereupon 
considered the preliminary objection, which was sought to be 
supported upon three grounds, namely, frst: that the first 
` paragraph of the preamble to Act XIX of 1841, shows that the 
provisions of the Act are not applicable to the facts of the 
- case ; secondly, that the provisions of section 3 of the Act had 
not been strictly followed ; and ¢herd/y, that the Act ought not 
to be applied, as the petitioner was not likely to be materially 
prejudiced, if left to his ordinary remedy by a regular suit. 
The District Judge overruled these contentions, and held that 
sufficient grounds had been made out to entitle him to take 
cognizance of the case under the Act; he therefore called 
upon the parties to produce evidence in support of their 
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respective allegations, Weare néw/invited by the widow and 
the four sons to discharge,this ` order, : on. 2 the ground: that the 
Court had no jurisdiction to deal with the application under Act 
XIX of 1841, first, because the Act has no application to cases 
of joint possession of property left by a deceased person ; and 
secondly, because an order under section 4 cannot be made 
till the elements mentioned in section 3 had been established, 
and the allegations of the petitioner in his application were 
not sufficient to show that the jurisdiction created by the Act 
could be exercised in the present case. The validity of these 
contentions must be determined upon an interpretation of the 
provisions of the Act. 

Section 1 of Act XIX of 1841 provides that whenever a 
person dies, leaving property movable or immovable, it shall 
be lawful for any person claiming a right by succession thereto, 
or to any portion thereof, to make an application to the Judge of 
the Court of the District where any part of the property is 
found or situate, for relief, either after actual possession has been 
taken by another person, or when forcible means of seizing 
possession are apprehended. It is manifest from the language 
used by the Legislature that an application may be made under 
the Act, even when the applicant claims a right by succession 
toa portion only of the property left by the deceased. This 
appears sufficient to covera casein which, as here, the claim 
relates to an undivided share of the estate left by the deceased. 
We may take a concrete illustration: if the original owner 
leaves two sons A and B, and A seizes the entire estate left by 
his father, it is competent for B to apply under the Act, though 
he claims only one-half share of the estate ; in other words, the 
Act is not limited in its application to cases, where the dispute 
arises between two persons, each of whom claims title by succes- 
sion to the entire estate. It has been argued, however, by the 
learned vakil for the petitioner, that the provisions of section 1 
are controlled by the preamble to the Act, and no application 
is maintainable, when the dispute relates to a share of the pro- 
perty left by the deceased. In our opinion, there is no solid 
foundation for this contention. In the first place, it is not 
necessary to put upon the preamble, the restricted construction 
suggested by the petitioners: and in the second place, even 
if the preamble be taken to contemplate one particular con- 
tingency, it ought not to be allowed to restrict the plain mean- 
ing of section I. The preamble recites the mischief for the 


Kan 
os jE P 
2 states that incon- 
venience had been eXpenietived when -pergSfis have died possessed 
of movable and im la’ property and the same has been 
taken upon pretended claim of right by gift or succession, and 
the parties affected have been driven to regular suits, vexatiously 
protracted, for the enforcement of their just rights. It has 
been suggested by the learned vakil for the petitioners that 
this clearly contemplates cases where the whole of the movable 
and immovable property left by the deceased has been taken 
upon a pretended claim of right by gift or succession. This, no 
doubt, is a possible construction of the language used by the 
Legislature ; but the other interpretation, namely, that the 
preamble covers cases where the property has been seized in 
whole or in part, is by no means inadmissible. In fact, to re- 
turn to the concrete case taken above, if A seizes the whole of 
the estate left by his father to the exclusion of his brother B, 
in so far as a half-share is concerned, there is no dispute that 
the possession is lawful ; it is only in respect of the other half that 
it can be suggested that A has taken it upon a pretended claim 
of right by gift or succession. It is fairly clear, therefore, that 
a restricted interpretation need not be put upon the preamble. 
It is manifest, however, that even if the preamble were con- 
strued in the manner suggested by the petitioners, so as to 
cover only cases where, upon the death of the original owner, 
the whole of his estate is unlawfully seized in assertion of a 
pretended claim, it cannot possibly restrict the plain meaning 
of the frst section of the Act. It is well settled that the 
preamble to a statute can neither expand nor control the scope 
and application of the enacting clause; when the latter is clear 
and explicit ; but if the language of the body of the Act is 
obscure or ambiguous, the preamble may be consulted as an aid 
in determining the reason of the law and the object of the 
Legislature and thus arriving at the true construction of the 
terms employed, It cannot be disputed that where the 
words of the enacting clause are more broad and comprehensive 
than the words of the preamble, the general words in the body 
of the statute, if free from ambiguity, are not to be restrained 
or narrowed down by particular or less comprehensive recitals 
in the preamble. Copeman v. Gallant (1). As stated in Dwarris 
on Statutes, (Potter's Ed. 109) the preamble of a statute is no 
more than. a recital of some inconvenience, which by no means 


(1) (1718) 1 P. Wms, 314 
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excludes any others for which a remedy is given by the enacting 
part of the statute, King v. Pierce (1), Copland v. Davtes (2), 
Fellowes v. Clay (3). This principle has been repeatedly 
applied in the construction of Indian Statutes. Nga Hoong v. 
The Queen (4), Chinna v. Mahomed (5) Queen-Empress v. Indar- 
jit (6) and Vithu v. Govinda (7). We must consequently 
hold upon an interpretation of the first section of the Act, 
that an application may be maintained when it is alleged 
by a person who claims a share in the estate left by the 
deceased, that that share has been seized by other persons in 
assertion of a pretended claim of right by gift or succession, 
The second ground upon which the order of the Court below 
is challenged, relates to the conditions which must be satisfied 
before the Judge can entertain an application under the’ Act, and 
the means by which he should ascertain whether these conditions 
have been satisfied. Section 3 of the Act provides, that the 
Judge to whom such an application has been made shall, in the 
first place, enquire, by the solem declaration of the complainant 
and by witnesses and documents at his discretion, whether there 
are strong reasons for believing that the party in possession, or 
taking forcible means for seizing possession, has no lawful title, 
and that the applicant is really entitled, and is likely to be mate- 
rially prejudiced, if left to the ordinary remedy of a regular suit, 
and that the application is made bonafide. The fourth section 
then provides that the Judge shall be satisfied of the existence 
of such strong ground of belief, before he issues notice upon the 
party against whom the complaint is made. It has beeg argued 
before us that the Court below ought not to have acted upon the 
affidavit filed by the petitioner, but should have examined the 
petitioner himself on oath or solemn affirmation ; and in support 
of this proposition, reliance has been placed upon the cases of 
Fusoda Koonwar v. Gouree Byjnath Pershad (8) Satokoer v. Gopal 
Sahu (9). No doubt in these cases, it was ruled that before a 
Court can assume jurisdiction to proceed under Act XIX of 1841, 
it must be found that the provisions of the law have been strictly 
complied with, but we are unable to hold that the Judge in the 
case before us has proceeded in an irregular manner. In the 


(1) (1812) 3 M. and 8. 62; 15 R. R. 410. (4) (1857) 7 M. I. A. 72; 
(2) (1872) L, R. 5 H. I, 358 (5) (1865) 2 Mad. H. O R. 322. 


(3) (1843) 4 Q. B, 849 (8) (1888) I L, R. 13 All, 263, 
(7) (1898) I. L. B. 22 Bom. 3 
(8) (1866) 6 W. R. Miso. SILLJN., 8. 685, 
(9) (1907) L L.R, 84 Oale. 929. 
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excercise of his judicial discretion, he was entitled to act upon 
the affidavit of the applicant, and we are not satisfied that the 
opposite party has any legitimate grievance, because the Judge 
has only called upon them to produce their evidence. He has 
taken steps preliminary to action upon the application ; and the 
circumstances, in our opinion, amply justify the order which he 
has made. It is an elementary rule of law, that when the juris- 
diction of a Court can be exercised under certain specified cir- 
cumstances, if the exercise of such jurisdiction is invoked on the 
allegation that all the elements necessary to make the law-.opera- 
tive are present, and if this is denied, it is not only competent to 
the Court but it is its duty to investigate, whether all the ele- 
ments essential to create jurisdiction do as a matter of fact exist. 
Now in the preliminary stage contemplated by section 3 of Act 
XIX of 1841, the Judge has merely to satisfy himself upon the 
declaration of the complainant, and also upon the examination of 
witnesses and documents if he deems necessary, whether there 
are strong reasons for the belief that the application is bonafide, 
and that judicial action ought to be taken ; this merely implies 
that an application made under the Act ought not to he granted 
as a matter of course, but that the Court should proceed with 
caution and satisfy itself that there are sufficient grounds in sup- 
port of a prima facte case. See Phul Chand v. Kishmish Koer (1). 
If the Judge is satisfied that there are such prima factie grounds, 
he cites the party against whom the complaint has been made, 
so that he may determine summarily the right to possession. 
We are unable to hold that the procedure followed by the Dis- 
trict Judge in the present case is in any way irregular, or has 
caused any prejudice or hardship to the petitioners. 

The result, therefore, is that this Rule must be discharged 
with costs. We assess the hearing fee at five gold mohurs. 


A.T, M. Rule discharged. 
(1) (1900) 1l C. L. J. 521. 
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Before Mr. Pustice Chatterji and Mr. Justice Vincent. 


MARTIN & Co, MANAGING AGENTS, BUKHTIARPUR, 
BIHAR LIGHT RAILWAY CO., Lrp. 
v. 
FAKIR CHAND SAHU AnD oTuers.* 
Railways Aot (1X of 1880) 8ecs, 77, 140—Notice of Claim—Sending notice 
by post-— Registration. 
Where notice of claim is given to a Railway by post, it must be forwarded 
in a registered cover. The word ‘may’ in Seo 140 means ‘must,’ 
Nadiar Chand Saha v. Wood (1) followed, 
Periannan Ohetti v. 8. I. Ry. Co. (2) and the observations of Tyabji J. 
in Æ I. Ry. Company v. Jethmeuli (3) dissented from. 
Rule obtained by the defendant Railway Company. 
Suit for damages for non-delivery of goods. 


The material facts and arguments appear from the judg- 
ment. 

Babu Narendra Kumar Basu for the Petitioner. 

Babu Shwa Prasanna Bhattacharjya for the Opposite 
Parties, 


C. A. V. 
The following judgment was delivered : 


Chatterji J .—This case arises out of a suit for damages for 
short delivery against a Railway Company. Section 77 of the 
Railway Act IX of 1890, provides that no such claim shall be 
allowed unless the claim has been preferred in writing to the 
Railway administration within 6 months from the dateof the 
delivery of the goods, etc. In the present case such a claim 
seems to have been made within the time limited but the letter 
containing the notice was not registered. Section 140 of the Act 
provides that a notice or document required or authorised by 
the Act may be served in one of three ways : (a) by delivering the 
notice or other document to the manager or agent, (4) by leaving 
it at his office cr (c) by forwarding it by post ina prepaid 
letter addressed to the manager or agent at his office and regis- 
tered under Part IJI of the Indian Post Office Act 1866. 

The first clause seems to contemplate a delivery by the 
claimant in person or through his agent or servant. We do not 

* Civil Rule No. 1118 of 1910, against the decision of Babu Rajkishore, 
Small Oause Court Judge of Behar, District Patna, 


(1) (1907) I. L. R. 85 Galo, 194; 120. W. N. 450. 
(2) (1898) I. L. B. 23 Mad, 137. (3) (1902, I, L. E. 28 Bom, 669. 
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think a delivery of a letter by post through the postal peon ots 
which has been presumed to have taken place in this case would 1910, 
be a delivery within this clause: clause (4) does not apply and asta & Co. 
clause (c) also does not apply as the letter was not registered. 
So that there has been no compliance with section 140. It is con- 
tended that the words ‘may be served” imply that other modes 
of service are not excluded and this seems to be the construction 
placed upon the words in the case of Pertavnan Chetti v. S. J. 
Ry. Company (1) and by Mr. Justice Tyabji in the case of the Æ. J. 
Ry. Company v. Fethmull (2). Mr. Justice Tyabji was overruled 
on appeal and the Madras casehas been expressly dissented 
from in this Court ; see MNadtar Chand Shaka v. Wood (3) 
in which it was held that the word ‘may’ means ‘ must’ and the 
requirement of the law must be strictly followed to make the 
service effectual. The Legislature has imposed various duties 
and obligations upon Railway Companies for the protection of 
the public but at the same time it has provided for safeguards 
against unlimited litigation. There is no doubt hardship in 
cases like the present but the plaintiffs have brought it on 
themselves by not complying with the requirements of law. 
We make the rule absolute but without any costs. 

N. K. B. Rule made absolute. 


(1) (1898) I. L. B. 22, Mad. 187, (2: (1902) T. L. R. 26 Bom 689, 
(3) (1907) 1. L. R. 35, Cale, 194. 


v. 
Fakir Ohand Sahu, 
Ohatterji, J. 


CRIMINAL RULE. 


Before Mr. Justice Harington and Mr. Justice Holmwood. 


RAM SHEBAK LAL CRIMINAL 
v. 1910. 
MUNESWAR SINGH.* is 


April, 8, 15, 


- 


Criminal Procedure Oude (Act V of 1898) Seo. 403—Antrefois acquit— 
Aoquittal under 8eo 182, I. P, C.—Iriai wader Seo 500 I. P,O. 


Acquittal of an offence under Sec. 182, 1. P. O. is no bar toa trial for an 
offence under Seo. 500, I. P. O. The two offences are quite distinct, 
Rule obtained by the accused person. 
Charge of defamation. 
The material facts and arguments appear from the judg- 
ments. 
i * Oriminal Rule No. 288 of 1910. 
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Babus Dwarkanath Mitter and Manindra Nath Banerji for 
the Petitioner, 

Mr. Orr for the Crown. 

CG. A. V. 

The following jndgments were delivered : 

Harington J.—This is a Rule calling upon the District 
Magistrate to show cause why the case which has been instituted 
against the petitioner should not be quashed and the proceedings 
set aside on the ground that, under the. provisions of section 
403 of the Code of Criminal Procedure, the petitioner is not 
liable to be tried for the offence charged against him. 

The proceeding which is now pending against the petitioner 
is a prosecution for defamation under section 500 of the Indian 
Penal Code. The petitioner contends that he is protected under 
section 403 because he has been already tried and acquitted of 
an offence under section 182 of the Indian Penal Code. The 
facts are that the accused gave a certain information to the 
manager of the Bethia Raj which was untrue, He was prose- 
cuted under section 182 but acquitted on the ground that the 
person to whom he gave the information was not a public 
servant within the purview of that section. That information 
was as a matter of fact, defamatory of the person who was 
aggrieved in the present case and it is in respect of the defama- 
tory statements which were made to the manager of the Bethia 
Raj that the present charge under section 500 was instituted. 

In my opinion section 403 1s no bar to the present proceed- 
ing. The present petitioner certainly would not be liabfe to be 
tried again for the offence of giving false information to a public 
servant nor, on the same facts, for any other offence for 
which a different charge from the one made against him 
might have been made under section 236 of the Code of Criminal 
Procedure or for which he might have been convicted 
under section 237. Section 236 deals with a case in 
which a single actor a series of acts isof such a nature 
that it is doubtful which of several offences the facts which can 
be proved will constitute, while section 237 provides that, in the 
case mentioned in section 236, if the accused is charged with 
one offence, and it appears in evidence that he committed a 
different offence for which he might have been charged under 
the provisions of that section, he may be convicted of the offence 
which he is shown to have committed, although he was not 
charged with it. Neither of these sections applies in the present 
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case. In my opinion, under section 237, it would certainly not 
have been open to the Court to convict the petitioner when he 
was charged under section 182 of an offence under section S00, 
Indian Penal Code. The one is an offence committed against a 
public servant which can only be prosecuted upon the complaint, 
or under sanction, of the public servant injured or of some 
one to whom heis subordinate. Tne offence under section 
500 can only be prosecuted on the complaint of the 
person aggrieved by the defamation. In one case, the offence is 
committed against a person to whom false information is given ; 
in the other case, it is committed against a person about whom 
a defamatory statement is made. The two offences, to my mind, 
are quite distinct and the charges under them would have to be 
prosecuted under the authority of the different persons who are 
injured by that commission. 

The result is that, to my mind, section 403 is not applicable. 
There is no reason, therefore, to interfere with the proceedings 
and the Rule must be discharged. 

Holmwood J.—The question which arises on this Rule is 
whether an acquittal on a charge, of giving false information to 
a public servant under section 182, Indian Penal Code, on the 
ground that the personto whomthe information was given 
was not a public servant is a bar within the meaning of section 
403 of the Code of Criminal Procedure toa trial for defamation 
under section 500 on the same statements, It seemsto me that the 
offences under section 182 and section 5oo are distinct offences 
within the meaning of section 233, Criminal Procedure Code, and 
unless they come under any of the exceptions referred to in 
sections 234 to 236 and 239 the two charges must in law be tried 
separately. It appears that on the 13thof October 1909 the 
petitioner submitted a petition to one Ram Narain Lal, Head 
Tahsildar of the Sirsia Cutchery under the Court of Wards which 
holds charge of the Bettiah Raj, making certain allegations 
against a Sub-Inspector of Police named Muneswar Singh. 

These allegations were alleged by the Sub-Inspector to be 
false, the said Ram Narain Lal was said to be a public servant. 
The tahsildar forwarded the petition which contained a statement 
that the petitioner Ram Shewak Lal had been wrongfully con- 
fined by Sub-Inspector Muneswar Singh and only let off on pay- 
ing him a bribe of Rs. 65 to the Manager of the Bethiah Raj, Mr. 
Lewis, who sent the petition to the District Superintendent of 
Police for enquiry. Inspector Udit Narain Singh of the B circle 
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after full enquiry found the petition false and malicious and re- 
quested that the petitioner should be prosecuted under section 182, 
Indian Penal Code, “in order to put a stop to the submission of 
such malicious petitions which cause an unnecessary trouble, 
labour and waste of time of the higher authorities and enquiring 
officers.” | 

By " enquiring officers'’ is meant the Police and the footing 

upon which the prosecution was suggested was that the petitioner 
intended hy his petition to cause the Police to do something to 
the injury and annoyance of the Sub-Inspector Muneswar Singh. 
_ Mr. Lewis gave sanction under section 195 Criminal Proce- 
dure Code to the prosecution of the petitioner under section 182 
on the 15th November 1909 on the written request of the Super- 
intendent of Police and the Court Inspector was ordered on the 
16th November to apply for the prosecution of Ram Shewak Lal. 
_ The District Magistrate’s order on this, dated the 16th Novem- 
ber 1909 is: “the S. P. (Superintendent of Police) applies for 
prosecution of Ram Shewak Lal under section 182 Indian 
Penal Code.” 
-=  Prosecute Ram Shewak, section 182. Issue summons 
against him. Fix 25th November. Police to send up prosecution 
witnesses on that date. It is clear therefore that Muneswar Singh 
who now seeks to prosecute Ram Shewak Lal under section 500, 
Indian Penal Code, did not obtain the sanction to prosecute 
under section 182, Indian Penal Code, and was not the prose- 
cutor but only the principal witness for the crown. 

If the tahsildar had been a public servant it is obvious that 

two distinct offences were committed by the accused in one series 
of acts so connected together as to form the same transaction, and 
the case falls under section 235(1) of the Code of Criminal Pro- 
cedure and under no other of the exceptions in sections 2 34, 23 5, 
236 and 239. 
' That being so the present prosecution under section 500, 
Indian Penal Code, is clearly saved by the express provisions of 
section 403(2) and we are bound to discharge this Rule. It is 
further doubtful whether a charge under section 500 could have 
been added on the trial under section 182 held at the instance’ 
of the District Superintendent of Police. 

To start a case under section 500, a sworn petition by the 


person aggrieved on his own initiative would be necessary, such a 


‘petition could hardly be put in by a subordinate Police Officer 


‘while he wads e proseruing a charge for Conen of the lawful 
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authority of public servants under orders of his superior the Dis- 
trict Superintendent of Police and in any case there could be no 
obligation on him to join his personal action under Chap. XXI 
of the Indian Penal Code with the Crown prosecution under 
Chapter X. 

The rulingin Sharbekhan Gobatn v. The Emperor (1) has no 
application to the present case since there both offences were under 
Chapter X and although section 201 requires no sanction it covers 
the minor offence under section 176, which does require sanction, 
and therefore falls under section 235 (2). Further there was 
a finding in the judgment under section 182 that the state- 
ments were absolutely false and the acquittal was solely on 
the ground that the tehsildar was not a public servant. 

Although therefore the finding of the Magistrate in the 182 
case cannot be in any way allowed to prejudice the accused in the 
soo, Indian Penal Code case, it is clear that the question of 
malice has not at all been tried and the accused has ‘not been 
acquitted of any charge involving malice. That is a question 
which has to be tried on evidence which would be irrelevent in a 
trial under section 182, Indian Penal Code. 

For all these reasons I agree with my learned brother that 
this Rule must be discharged and that the case under section 500 
brought by the aggrieved person Muneswar Singh must ue tried 
on its merits. 


N. K. B. Rule discharged. 
(1) (1905) 10 0, W. N. 518. 


Before Mr. Fustice Stephen and Mr. Fustice ama: 
ISWAR CHANDRA SINGH 


V, 


KING-EMPEROR.* 


Opium Act (I of 1878), Beos. 9, 10—Presumption~-Sale—Deficiency of 
eridenoe as to sale of opium cannot be made up by the sill ia referred 
to in Section 10. 


The effect of sections 9 and 10 is that when once it is proved that a person 
has dealt with opium in any of the ways described in section 9, the onus of 
proving that he had a right soto deal with it is thrown on him by section 1, 
but the commission of an act which may be an offence must be proved before 

* Qriminal Rule No, 27 of 1910, against the decision of G. O. Banerji. Esq., 
Officlating Sessions Judge, Chittagong, dated the Ist November 1909, modifying 


ia Babu Rumani Mohan Das, Deputy Magistrate, dated the 26th July 
1909 
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the presumption comes into play“ at all, and it cannot therefore be used to 
establish that fact. 

Rule obtained by the accused. . 

Conviction under section 9 ( f Jof the Opium Act. 


The material fact and argument appear from the judgment. 
Babu Harendra Narayan Mitra for the Petitioner. 
Mr. Orr for the Crown. 


The following judgment was delivered : 


The petitioner in this case was charged with having sold 
opium in contravention of the provisions of the Indian Opium 
Act, and the Rules framed thereunder, This is of course a 
charge of an offence under section 9 (f) of the Act. The facts 
of the case have not been disputed before us, and, as far as we 
are concerned with them, are as follows. The petitioner Iswar 
Chandra is the servant of one Johiruddin Bepari who has a 
shop at Mohajan’s Hat, which is some little distance from 
Chittagong, at which he is licensed under the Act to sell opium. 
On the 22nd March 1909, Iswar bought, on behalf of his master, 
a seer of opium from the Excise office at Chittagong. It was his 
duty under the rules applicable to the case within two days of 
the sale to him, to transport the opium to the premises at 
Mohajan’s Hat where alone in the terms of the license it was 
lawful to sell the opium and it is not denied that it was an 
offence to sell it anywhere else. He did not take it to 
Mohajan’s Hat within the prescribed time, and when asked what 
had become of it he said it had been stolen, a statementewhich 
has been disbelieved for very good reasons by both the Courts 


‘below. He therefore has failed to account for the opium he 


received. We have granted a rule on the District Magistrate 
calling on him to show cause why the conviction should not be 
set aside on the ground that the facts found do not disclose the 
commission of the offence charged. 

The Judge in the Court of Appeal below has found that 
although there is absolutely no evidence of the alleged sale 
there is some circumstantial evidence, which, taken with the 
provisions of section 10 of the Opium Act, is sufficient for the 
conviction of the accused. We agree as to the absence of any 
evidence of a sale, but prefer to say that what evidence there 
is merely shows that there was plenty of opportunity for a sale, 
and raises, a suspicion that the appellant sold the opium. And 
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we fail to understand how any deficiency in the evidence as to 
the fact of sale can be supplied by the presumption referred to. 
- Section 9 of the Act penalizes certain acts done in relation to 
opium, if done illicitly, and section 10 runs as follows :— 

“ In prosecutions under section 9, it shall be presumed, until 
the contrary is proved, that all opium for which the accused 
person is unable to account satisfactorily is opium in respect of 
which he has committed an offence under this Act.” 

Now, penal clauses in Acts must be construed in the same 
way as others; and it is obvious that in the latter provision 
some limitation must be placed on the words “all opium for 
which the accused is unable to account satisfactorily,” as the 
phrase would in terms include in any case most of the opium 
in the world. The intention, however, seems to us so evident 
and the effect of the two sections appears to be simply this, that 
when once it is proved that an accused person has dealt with 
opium in any of the ways described in section 9, the onus of 
proving that he hada right so to deal with it is thrown on the 
accused by section 10. But the commission of an Act which 
may be an offence must be proved before the presumption comes 
into play at all, and it cannot therefore be used to establish 
that fact. 

The result is that the defective evidence of the sale in this 
case cannot be supplemented by the presumption in section IO ; 
and the conviction for illicit sale is therefore bad. On the other 
hand it is clear that on the facts proved the petitioner might 
have been convicted of unlawful transport of opium. We do 
not theréfore consider it necessary to interfere in revision. The 
rule is therefore discharged. 


N.K. B ! Rule discharged. 


Before Mr. Fustice Stephen and Mr. Fustice Carnduf. 
MOHARAJ MANDAL AND ANOTHER 


v. 
POKAR SINGH.* 
Bengal Ferries Aot (T of 1885 B, C.) Sees, 6, 16, 28. 


No conviotion can be had under section 28 of the Ferries Act for plying 


* Criminal Rule No. 125 of 1910 against the decision of F 8. Hamilton, Esq , 
Seasions Judge of Purnea, dated the 28th June 190A, affirming that of Baby 
B. K. Rai, Deputy Magistrate, dated the 29th January 1909, 
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within a publio ferry course unless the declaration under section 6 is made and 
proved. 

Rule obtained by the Accused Persons. 

Conviction for maintaining a private ferry within two miles 
of a public one under sections 16 and 28 of the Ferries Act and 
sentence of fine of Rs. 25 each. 


The material fact and arguments appear from the judgment. 
Babu Fogendra Nath Mukherji for the Petitioner. 
Mr. Orr for the Crown. 


The following judgment was delivered : 


The petitioners in this case have been convicted of an offence 
under section 28 of the Bengal Ferries Act. We have granted 
a Rule on the Magistrate of the District to show cause why the 
conviction and the sentence passed on the petitioners should not 
be set aside on the ground that the limits of the ferry have not 
been declared under section 6 of the Act. It appears that this 
is the fact of the case. There is nothing to show that the ferry 
has ever been declared to be a ferry under section 6, or at least 
the declaration itself has not been produced. The Judge tells us 
that the ferry certainly is a public ferry and has existed over 35 
years, and from what he says in the explanation we gather that 
the point was not raised at the trial. At the same time the new 
ferry is not declared under section 6. The limits within which 
the rights of the owners of the ferry exist have not been and 
cannot be ascertained. 

Under these circumstances we consider that the gonviction 
cannot stand. We accordingly make the Rule absolute and set 
aside the conviction. | 

Any money paid in respect of the fine will be refunded. 

N. K. B. Rule made absolute. 


Before Mr. Fustice Stephen and Mr. Justice Carnduf. 
GUIRAM GHOSAL AND ANOTHER 


v. 
LALBEHARI DAS AND OTHERS.” 
Oriminal Procedure Code (Act V of 1898), Seo. 147—Itight of Pujari to 
worship—Disputed right, 


A dispute regarding the rights of an alleged pujari to worship an idol is 
not one within the purview of Sec. 147 of the Criminal Procedure Code. 


* Criminal Rule No. 65 of: 1910, against the decision of Babu Surendra Nath 
Ghose, Deputy Magistrate, Serampore, Hooghly, dated the 30th July 1009, 


Iw 
$ 


You. XII.) HİGH COURT. 


Rule obtained by the first Party. 

The material facts and arguments appear from the judgment. 

Babus Dasarathi Sanyal and Baranasibast Mukerji for 
the Petitioners. 

Babu Harendra Narayan Mitra for the Opposite Parties. 

The judgment of the Court was as follows : 

This case arises under section 147, Criminal Procedure Code. 
There is a dispute between the parties one of whom claims as 
against the other an hereditary right to perform the duties of 
poofars of an idol in a certain temple. The other party makes 
the case that he is merely a servant. On the matter coming 
before the Magistrate he held that he had no jurisdiction under 
section 147, Criminal Procedure Code, to deal with this dispute 
on the ground that the rights set forth by the petitioners did 
not amount to an easement over any land. 

On this we have granted a Ruleto show cause why the 
order should not be set aside on the ground that the Magistrate 
had jurisdiction to deal with the case. On considering the 
matter and hearing the arguments of the learned pleaders, 
we are of opinion that the Magistrate was right. Section 147, 
Criminal Procedure Code, as has been pointed outis not in 
terms confined to easements, but relates to any dispute con- 
cerning the right of use of land or water. In the present case 
thereis no doubt a dispute, but looking at the terms of the 
section we cannot consider that it is the right of use of land 
that is here in dispute. It may be that it is impossible to 
perform the duties of a poojar? without entering upon the 
land on which the temple is built. But it isthe worship which 
is disputed and not the use of the land. The expression 
“land” is not defined in the Code of Criminal Procedure, but 
it is to be observed that for the purposes of the somewhat 
analogous provisions of section 145, it is not referred to as 
necessarily including buildings. Another view has been adopted 
by the Madras High Court in Kader Batcha v. Kader Batcha 
Rowthan (1) following a previous decision of the same Court ; 
but we can only say that, looking at the obvious purposes for 
which the section was intended, and considering also the 
scope of section 145, Criminal Procedure Code, we think that 
the present dispute is certainly not one which was intended 
that the section should cover. 

l The result is that the Rule is discharged, l 


N, K. B.. - Rule discharged, 
(1) (1905) I. L. B. 29 Mad. 287, 





— oe 


23 
O 
CRIMINAL. 


1919, 
bn a 
Guiram Ghosal 


t. 
Lalbehari Das, 


rewera mran 


34 


CRIMINAL 


1910. 


ng 


Afaroh, 30. 


fis vALourttA LAw JOURNAL. [ Vou. Xi. 


Before Mr. Justice Carnduff and Mr. Justice Richardson. 


KISORI LAL JAINI 
v. l 
CORPORATION OF CALCUTTA.* 
Caloxtta Municipal Act (ITI of 1899 B. C.) See, 881—Sanction for proposed 
addition—Proper axthority—Applicatien to Mag istrate—See, 102. 


‘Section 891 of the Calcutta Municipal Aot applies only to alterations of 
and additions to existing buildings. A supplementary application proposing 
an addition to an already sanotioned plan of a contemplatel building does not 
fall within its stope, 

Semble—Auy irregularity in un application presented with the sanction 
of the General Committee by its Secretary tothe Magistrate would be cured 
under Sec, 102 (1) (¢). 

Rule obtained by the Accused. 


Order for demolition under Sec. 449 (1) of the Act. 


The material facts appear from the judgment. 

Dr. Rash Behary Ghose and Babu Mohinimohan Chatterji 
for the Petitioner., 

Mr. Stokes and Babu Debendra Chandra Mallick for the 
Opposite Party. 


The following judgment was delivered : 


This isa ruleto show cause why an order passed by the 
Municipal Magistrate for the demolition of a building in Calcutta 
should not be set aside on two grounds, namely, frst because the 
Secretary to the Corporation had no power to make the applica-, 
tion which ended in the order complained of, and, sscondly, 
because the building in question had been duly sanctioned. 

Taking the second ground first, we find that in the month of ` 
August 1908, sanction was accorded by the District Surveyor, 
under powers delegated to him by the Chairman, to the erection 
of a certain building. Subsequently another application was made 
for sanction to an addition to the building as originally proposed, 
and this was likewise granted by the District Surveyor. _No 
building operations of any kind were begun till after the second 
application had been disposed of. The contention of Mr. Stokes 
on behalf of the Municipality is that the District Surveyor had 
no authority to grant the second sanction inasmuch as the 


' case was one of sanction to an addition toa building falling 


under section 391 of the Calcutta Municipal Act, and, therefore, 


* Criminal Rule No. 165 of 1910, against the decision of Babu Amrita Lal 
M aii Municipal nes Calcutta, dated the 28rd December 1909... : 


Vor. XIL] HIGH court. 


the only authority by which the sanction could have been, 
granted, was the General Committee. But it seems to us to be 
perfectly clear that section 391 of the Act applies only to 
alterations of, and additions to, existing buildings, and that it is 
impossible to accept the contention that a supplementary appli- 
cation proposing an addition to an already sanctioned plan ofa 
contemplated building can be held to fall within its scope. We 
think, then, that the additional erection, which was made on the 
strength of the District Surveyor’s approval, was duly sanctioned, 
and that on this ground the rule must be made absolute. 

The second point is that the Secretary to the Corporation, 
who is, be it remembered, also the Secretary to the General 
Committee, had no power to make the application to the 
Magistrate. As we have disposed of the rule on the other 
ground, it is unnecessary for us to say more than that we are 
inclined to think that, if there was any defect tor irregularity in 
_ this connection, it is covered by section 102 (1) (c) of the Act. 
Dr. Rash Behary Ghose, who has appeared on behalf of the 
petitioner, admits that there can be no question as to the 
General Committee’s having approved of the making of such an 
application. The fact, therefore, remains that an application 
was made in accordance with the wishes of the General Com- 
mittee, and, if there was any irregularity in connection with the 
presentation of it, by the Secretary tothe General Committee, 
we cannot at the moment’ think of any more appropriate case 
for the application of section roz. 

TheeRule is made absolute, and the order is set aside. 
N. K. B. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
UPENDRA NATH BANERJEE AND ANOTHER 


v 


UMES CHUNDER BANERJEE." 


Partition Suit—Deed of partition, if to be registered—Registration Act 
: (TI of 1877) Sees 17 (b) (h), 49— Evidence Act (I of 1872) Sec. 02—- 
Document, admissilility, evidence—Specifie performanoe of agreement to 
effect partial partition—Swit, maintainability of-——-Part performance—Joint 
owner making valuable improcement, right of—Commuissioner, if can 
enquire into joint character of property. 


A deed of partition, either deolaring certain rights over immovable 


* Appeal from Appellate Decree No, 2263 of 1907, against the decree of F. 
Roe, Esq., District Judge of Hooghly, dated the4th Jupe 1907, modifying that of 
Babu D. N Sarkar, Subordinate Judge of Hooghly, dated the 15th January 1907, 
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`<- CIVIEL, property, or reciting the allotment of lands and containing an agreement to 
1910 act accordingly, is compulsorily registrable. 
—~— Lakshmamma v. Kameswara (1) and Ramchandra v. Dinkar (2) followed. 
i einer aaa Kachubhai v. Krishnabai (8) explained, 
anerjee 


t. o A document, though not admissible as creating an interest in land, is 
Umes Ohunder : 
Ranerjee receivable in evidence for a collateral purpose, namely, for the purpose of 
-m obtaining specific performance of the agreement. 


Burjorji v. Munoharji (4) and Bengal Banking Corporation v, 
iWaeckertioh (5) referred to. 


When men agree to preserve by writing the remembrance of past events 
of which they wish to create a memoria] either with a view to lay down a rule 
for their own guidance, or in order to have in the instrument a lasting proof 
of the truth of what is written, the truth of the written acts must be established 
by the acts themselves, that is, by the inspection of the originals, 

A suit for specific performance of an agreement to effect a partial partition 
of joint property is not maintainable. 


If there is part performance by the party seeking relief, and to the 
knowledge of the other party, proof will be admitted of the verbal contract in | 
cases where an action for specifio performance would lie. But part performance 
is only an exception to the plea of the Statute of Frauds in an action for specific 
performance, 


An act done by a party in pursuance of the parol agreement, in order to be 
& part performance of it, must not only be one which could not be done with 
any other view or design than to perform it, but must also be such as could 
not be undone without causing the party unliquidated damages. Henoe, if it is 
possible to restore the parties to precisely the same position as they ocoupied 
before they entered into the parol agreement, the doctrine of part performance 
will uot ordinarily be allowed. 

If one joint owner has in good faith effected valuable improvements upon 
the common property at his own expense, equity will tnke that fact into con- 
sideration upon a partition, and in some way will make an allowance to him 
therefor, in addition to his ratable share of the property. 


Swan v. Swan (6), Pasco v. Swan (7), Watson v. Gass 18), Williams 
vy. Williams (9) and In Re Jones (10) referred. to. 

The question whether a particular property, alleged to be joint, really | 
possesses that character, must be determined before the preliminary decree for 
partition is made, 


Satya Kumar v, Satya Kripal (11) followed. 


Appeal by the Plaintiffs. 
Suit for Partition. 


(1) (1889) I. L. B. 18 Mad. 281. (6) (1820) 8 Price 671, 22B BR. 770. 
(2) (1900) 2 Bom. L. R. 800. (7) (1860) 29 L. J. Oh, 159. 
f (3) (1877) I. L. R. 2 Bom, 685. (8) (1881) 61 L. J. Oh.480. 
` (4) (1880) I. L. R. 5 Bom. 1483. (9) (1899) 68 L. J. Ob. 528. 
(5) (1884) L L. R. 10 Cale, 815, (10) (2898) 2 Oh. 461 (478). 
(11) (4889) 60. L, J. 105. 


Vou, XII.) HIGH COURT. 


The material facts and arguments appear from the judgment. 
Babus Mahendra Nath Roy and Fadu Nath Kanjtlal for 
the Appellants. 
Mr. B. C. Mitter and Babu Provas Chunder Mitter for the 
Respondent. 
C. A.V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
against a preliminary decree in a suit for partition of joint family 
properties. The father of the plaintiffs was the uterine brother of 
the defendant, and it is not disputed that the joint properties are 
owned by the parties in equal moieties. The defendants resisted 
the claim substantially on the grounds that the homestead had 
been previously partitioned, and that the frame of the suit was 
defective, inasmuch as various items of joint properties had heen 
excluded from its scope. It is unnecessary to discuss in detail 
the second objection, because the parties are agreed that all 
properties which are proved to be joint, must be included within 
the scope of the litigation. The controversy between the parties 


has been directed principally to the first ground. The defend- ` 


ant, in support of his allegation of a previous partition of the 
homestead, relied upou a deed executed by the parties on the 
25th October 1893. The Court of first instance held that this 
document was inadmissible, because it had not been registered 
as required by section 17 of the Registration Act. The Court 
-~ further held that there had been some sort of amicable partition 
of the homestead between the parties, though the transaction 
did not amount to a complete and regular partition. But in 
view of the fact that this arrangement had continued for a good 
many years, and the defendant on the faith of the permanency 
of the distribution, had spent considerable sums in repairs of a 
portion of the homestead in bis occupation, and had, on the 
14th June 1896 and 3rd July 1897, purchased from the plaintiffs 
portions of the homestead in their occupation, the Court direct- 
ed that the partition should beso effected as to award to the 
parties the blocks and cook-rooms respectively in their posses- 
sion. The Subordinate Judge further directed a division in 
equal halves of allthe other properties. The plaintiffs as well 
as the defendants were dissatisied with this decision and 
appealed to the District Judge. The District Judge held that 
there had been an amicable partition of the properties mentioned 
in the deed of the 25th October 1893 and the map attached 
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thereto. and on the ground that the arrangement had been 
acted upon for some years, he concluded that the properties 
marked in the plan must be excluded from the partition. The 
District Judge further directed that the Commissioner ‘appointed 
to effect the partition by metes and bounds, should determine by 
summary enquiry whether the properties as to which the parties 
were not agreed, were really included in the joint estate. In 
this view he modified the decree of the Court of first instance. 
The plaintifs have now appealed to this Court, and on their 
behalf, the decision of the District Judge has been assailed subs- 
tantially on two grounds, namely, frst, that the properties 
covered by the deed of the 25th October 1893, have been erro- 
neously excluded from the partition ; and secondly, that the 
Commissioner ought not to have been authorised to decide 
whether the disputed properties were joint or not, a question 
to be determined upon evidence by the. Court itself before the 
preliminary decree was made. On behalf of the respondent, the 
second of these grounds has not been challenged, but in answer" 
to the first contention, it has been argued, frst, that as the 
partition of the homestead relied upon by the defendant was 
effected in 1887, the deed was admissible although it was not 
registered ; and secondly, that as the partition had been acted 
upon, it ought to be upheld on the equitable ground of part 
performance, because if it was negatived, the plaintiffs would be 
enabled to commit an act of fraud. 

In support of the first point taken on behalf of the appel- 
lants, it has been argued that the deed of the 25th October 1893 
was, in essence, a deed of partition ; that it was compulsorily 
registrable under section 17, clause (4) of the Registration Act; 
that inasmuch as it was not so registered, it was inadmissible 
under section 49 of the Registration Act, so as to affect any 
immovable property comprised therein, or as evidence of any 
transaction affecting such property; and consequently under 
section 91 of the Indian Evidence Act, no other evidence was 
admissible in proof of the terms of such disposition of property. 
It has not been disputed on behalf of the respondent that the 
property affected by the deed of the 25th October 1893, was of 
the statutory value, and that if the document is regarded as a 
deed of partition, it was compulsorily registrable under section 
17, clause (4) of the Registration Act. It has been argued, 
however, on behalf of the respondent, that though compulsorily 
registrable and yet unregistered, it is still admissible in evidence 


Vor. XII] HIGH COURT. 


in proof of the agreement for partition of the homestead which 
must have preceded the actual partition itself. In support of 
this view, reliance has been placed upon the cases of Kedarnath 
v. Shamilal (1) and Mugniram v. Gurmukh Roy (2). In our 
opinion, the principle deducible from the cases to which refer- 
ence has been made is of no assistance to the respondent in the 
case now before us. It is clear that the deed of the 25th October 
1893, whether it is treated as a deed by which the partition was 
effected, or as a deed which declared a partition previously effect- 
ed by the parties, was compulsorily registrable under clause (3d) 
of section 17 of the Registration Act, which provides that a non- 
testamentary instrument, other than an instrument of gift of 
‘immovable property, which purports or operates to create or 
declare any right, title, or interest in immovable property of the 
statutory value, must be registered. If any authority is needed 
in support of this proposition, reference may be made to the 
cases of Lakshmamma v. Kameswar (3) and Ramchandra v. 
Dinkar (4) where it was ruled that a deed of partition, either 
declaring certain rights over immovable property, or reciting 
the allotment of lands and containing an agreement to act 
accordingly, is compulsorily: registrable. This view is really not 
inconsistent with that indicated by Westropp C. J. in Kachu- 
bkat v Krishnabhat (5) where he held that a deed is not required 
to be registered, merely because it recites that the bulk of the 
family property had been divided previously to its date. The 
essence of the matter is, whether the deed is a part of the 
partitign transaction or contains merely an incidental recital of 
a previously completed transaction. In the case before us, the 
document is described on the face of it as an amicable partition 
deed of the homestead (which the defendant now alleges had 
been previously partitioned in 1887), and of the lands adjoining 
thereto. The document further recites that the settlement was 
made on the day of its execution, and that the parties under- 
took to abide by itin future. Inthe written statement of the 
defendant inthe present case, although it is stated that the 
inner apartment of the homestead had been amicably parti- 
tioned, and possession had heen held accordingly, the partition 


was kept enforced on the 25th October 1853, and to preserve ` 


evidence. of the transaction, the document in question was 


(1) (1878) 11 B. L, R., 405. (3) (1889) I. L. R. 13 Mad, 281. 
(2) (1899) I. L. R. 26 Oalc. 834. (4) (1900) 2 Bom. L. R, 800, 
(5) (1877) Í, L. R. 2 Bom, 635. 


29 


CIVIL, 


1910, 


eya 
Upendra Nath 
Banerjee 


È. 
Umes Ohunder 
Banerjee. 


Mookarjes, J. 


ee 


30 


CIVIL. 


1910, 


Upendra Nath 
Banerjee 


r. 
Umes Chunder 
Banerjee, 


Btookerjee, J, 


THE CALCUTTA LAW JOURNAL. [Vor. XII.. 


executed. Itis further admitted in the written statement that 
portions of the joint family properties other than the inner 
apartment were, for the first time, divided on the date of the ` 
execution of the document. It is clear, therefore, that the 
intention of the parties was that the document should be the 
only repository and the appropriate evidence of the partition, 
Considered from this point of view, the document is clearly 
inadmissible by reason of want of registration. This view is 
supported by the observations of Sir Richard Couch, C. J., in 
the case of Kedarnath v. Skamlal (1). The defendant seeks to 
use the document in evidence not for any collateral purpose, 
but to prove that certain portion of what was at one time ad- 
mittedly joint property, has ceased to be such, in other words, 
that the title to such property has been altered by the partition 
transaction, without proof of which the property would still 
retain all the incidents of joint property. It may be conceded, 
as ruled in the cases of Bengal Banking Corporation v. 
Mackertich (2), Adakkalam v, Theethan (3), Nagappa v. Devu (4), 
that although an unregistered deed of sale is not admissible in 
evidence as a conveyance, itis admissible in a suit for specific 
performance of the contract of sale. That doctrine, however, 
is clearly inadmissible in the case before us. The defendant 


. does not seek to enforce the agreement for partition which may 


be imagined to have preceded the alleged actual partition of the 
homestead. But he wishes to exclude from the scope of the 
present litigation, the property. which on the face of the deed 
in question, was partitioned thereby. It is manifest that the 
deed is not admissible to establish the fact that the property 
was so partitioned. We must hold, therefore, that section 49 
of the Registration Act excludes the document, with the result 
that section 91 of the Evidence Act excludes other evidence also 
in support of the transaction, because the written instrument is 
not collateral, but is of the very essence of the transaction. 
See Rex v. Castle Morton (s). In fact, it is obvious that if the 
contrary view were maintained, the principle on which a docu- 
ment is deemed part of the essence of the transaction, and con- 
sequently the sole as well the primary proof of it, would be 
completely negatived. That principle is, as Domat puts it, 
(Civil Law 3, 6, 2), that when men agree to preserve by writing 
(1) (1878) 11 B, L, R. 405 (412.) (8) (1888) I. L. R. 12 Mad. 505, 


(2) (1884) L L. R. 10 Calo. 815. (4) (1890) 1. L. B 14 Mad. 55. 
(5) (1820) 3 B. & Ald, 588, 22 R. R. 493. 


Vou. XID "aida count. 


the remembrance of past events of which they wish to create 
a memorial, either with a view to lay down a rule for their own 
guidance, or in order to have in the instrument a lasting proof 
of the truth of whatis written, the truth of the written acts 
must be established by the acts themselves, that is, by the 
inspection of the originals. We are not unmindful that clause 
(4) of section 17 of the Registration Act, excepts from registra- 
tion documents which do not themselves create or declare any 
right, title or interest in immovable property, but merely 
create a right to obtain another document which when executed, 
will create or declare such right, title or interest. But as observed 
in Burjorji v. Muncherji (1) and Bengal Banking Corpora- 
tion v. Mackertich (2), clauses (6) and (4) of section 17, may be 
reconciled if we hold that a document though not admissible as 
creating an interest in land, is receivable in evidence for a 
collateral purpose, namely, for the purpose of obtaining specific 
performance of the agreement. As we have already explained, 
however, the defendant here seeks to use the deed of 1893, not 
for a collateral purpose, but to prove that the property covered 
thereby has ceased to be joint property. For such a purpose 
the document, in our opinion, is inadmissible. The first branch 
of the: contention of the learned Counsel for the respondent 
must consequently fail. 

The second branch of the contention of the respondent is 
to the effect that as the arrangement has been acted upon by the 
parties, it may be proved irrespective of thé provisions of section 
49 of the Registration Act and section 91 of the Evidence Act. 
His argument, in substance, is that the equitable doctrine of part 
performance is applicable to the present class of cases,and that 
as the plaintiffs, if their contention prevail, will be practi- 
cally enabled to commit an act of fraud, no Court of Equity 
should assist them to effectuate such a purpose. In support 
of this proposition, reliance has been placed upon the case of 
Bibi Jawahir Kumari y. Chatterput Sing (3), which was.followed by 
Fletcher J., inthe case of Singheeram Podder v. Bhagbat Chander 
Nundi (4). Reference has also been made to the decisions in 
Nemat Charan v. Kokil Bag (5), Kedar Nath v. Poora Sundari (6) 


(1) (1880) I. L. R. 5 Bom. 148. (4) (1910) 11 O. L. J, 548. 
(3) (1884) L L. R. 10 Cale. 815. (5) (1830) I. L. B, 6 Calc. 584, 
(3) (1905) 2 0. L.J. 348, (6) (1909) 11 0. L. J. 848; 
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Parker x. Taswell (1) and Lincoln v. Wright (2). The cases to 
which reference has been made, seem to recognise two principles, 
viz., first, that although an instrument may be inoperative 
as a lease, because not registered in accordance with law, it may 
be admissible in evidence in proof of an oral agreement to lease, 
which may be made the foundation of a decree for specific per- 
formance ; and secondly that if possession has been taken under 
a verbal agreement to lease, though formal documents have not 
been executed, the tenant in possession holds under the terms 
and subject to the conditions of the agreement, if the agreement 
is one of which specific performance might be enforced, in the 
Court in which the suit has been brought against him, and at 
the same time as the subsequent legal question falls to be deter- 
mined. In our opinion, neither of these principles is of any 
assistance to the respondent, even if it is assumed that they 
have any application to a case of the character now before us. 
If it is imagined that the partition mentioned in the deed of 
1893, was preceded by an agreement to effect partition to the 
extent and in the manner indicated in the deed, itis clear that 
specific performance could not have been enforced in respect of 
such contract. It is well settled, as stated in the case of Satya 
Kumar v. Satya Kripal (3), that although there may be partial 
partition by private arrangement, there cannot be a partial 
partition by suit. On the same principle, a suit ought not to 
be entertained for specific performance of an agreement to effect 
a partial partition of joint property. To allow such a suit to be 
maintained, would be to enable the parties to do indirectly 
what the Court would not assist them to achieve directly. If, 
therefore, specific performance could not have been claimed of 
the agreement which may be imagined to have preceded the 
partial partition, the principle of the decision in Walsh v. 
Lonsdale (4), Bibi Jawahir v. Chatterput Singh (5), has obiviously 
no application. It is equally clear that the doctrine of part 
performance has no applicaticn. The principle upon which the 
doctrine of part performance rests, was explained by Lord — 
Selborne in the case of Maddison v. Alderson (6), substantially 
in the following manner. The real ground of equitable inter- 


(1) (1858) 2 DeG. a J. 559, 27 L. J. Ch. 812, 6 W. R. (Eng) 608, 
44 B.R. 1 


. R. 1108. 

(2) (1859) 4 DeG. & J. 16, 5 Jur, (N. 8.) 1142, 7 W. B. (Eng.) 
350, 45 E. R. 6. 

(3) (1908) 10 ©. L. J. 503. (5) (1905) 2 0. L. J 843. 


(4) (1182) 21 Ch, D. 9. (6) (1883) 8 App. Ogs. 467. 
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vention is that there is an irrevocable act which had lifted the 
contract out of the sphere of pure contract, so that the Court 
has to choose between undoing what has been done, (which is 
not always possible, or if possible, just), and completing what 
has been left undone ; accordingly, the res gesta must be such 
as could be done with no other view or design than to perform 
the agreement; there must be some evidentia rez,—which 
means that the act must speak for itself,—so as to connect itself 
with the agreement; and further, the act must change the 
relative positions of the parties towards the subject matter of 
the agreement. To put the matter in another way, if there is 
part performance by the party seeking relief, and to the know- 
ledge of the other party, proof will be admitted of the verbal 
contract in cases where an action for specific performance would 
lie; for it has been said that part performance is only an ex- 
ception to the plea of the Statute of Fraudsin an action for 
" specific performance Lavery v. Pursell (1). When the reason 
for the rule is thus investigated, it becomes clear that the rule 
has no application to the case before us. As we have already 
explained, no suit for specific performance of the alleged agree- 
ment to effect a partial partition ofthe joint property, could 
possibly have succeeded. Nor is it suggested that the parties can 
not be restored to their former position and full justice done to 
them. It is well settled that the mere fact of payment of money, 
is not necessarily an act of part performance Céinan v. Cooke (2), 
Watt v. Evans (3) Britain v. Rossiter (4) and Hughes v. Morris (5). 
In othes words, an act done by a party in pursuance of the 
parol agreement, in order to bea part performance of it, must 
not only be one which could not be done with any other view 
or désign than to performit, but must also be such as could not be 
undone without causing the party unliquidated damage. Hence, if 
it is possible to restoré the parties to precisely the same position 
as they occupied before they entered into the parol agreement, 
the doctrine of part performance will not ordinarily be allowed 
to be invoked. Even if it be conceded, therefore, that as indi- 
cated inthe cases of Wslitams v. Wellsams (6) and Cood v. Cood (7), 
a family arrangement for the division of land, although only 
verbal, will be upheld when it has been carried out by acts of 


(1) (1888) 39 Oh. D. 603,57 L. J Oh. 570. (3) (1834) 4 Y. & O, Er, 579. 
(2) (1802) 1 Soh. & Lef. 23. (4) ee 11 Q. B. D. 128. 
(4) (1852) 2 De. Q, M. & G. 349 (356), 42 E. R. 907. 
(5) (1885) 2 Dr, & Sm, 878, (1867) L. R, 2 Ch. App. 204: 
(6) (1863) 83 Beavan 314. 
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part performance, by the parties interested holding and dealing - 
with the land in accordance with the terms of the ‘arrangement, 
it is clear that the doctrine is pot applicable to the case before us. 
Nor does the doctrine of fraud in support of which reliance 
was placed upon the case of Baksu v. Govindo (1), really assist 
the respondent. The plaintiffs do not and cannot claim to 
take advantage of the improvements alleged to have been effected 
by the defendant, or to retain the fruits of the sales of the, 
14th June 1896 and 13th July 1897. All that they contend is, 
that as the deed of partition is inoperative, a partition should be 
effected by decree of the Court, subject to such equitable con- 
siderations as may properly be applied to adjust the rights of 
the parties. It is manifest that complete justice may be done, : 
if we direct that although all the joint properties are to be parti- 
tioned, the portion of the homestead of which the defendant has 
been in possession, as also the cook-rooms which he has pur- 
chased, should be allotted to his share. In fact, it is well settled 
that if one joint owner has in good faith effected valuable im- 
provements upon the common property at his own expense, 
equity will take this fact into consideration upon a partition, 
and in some way, will make an allownce to him therefor, in addi- 
tion to his rateable share of the property. Swan v. Swan (2), 
Pascoe v. Swan (3), Watson v. Gass (4), Williams v. Williams (5), 
dn re Jones (6) and Kenrick v. Mount Steven (7) where many of the 
earlier authorities will be found collected. In other words, as 
stated by this Court in Dryendra Naratan v. Purnendu Naratn (8), 
although a co-tenant who has spent money in the improve- 
ment of the joint property, may not be entitled to call upon his 
co-sharers to compensate him for the expenditure, yet he has a 
defensive equity which is enforcible in the event of a partition ; 
it is in recognition of such equitable right that to the co-owner 
who has made the improvements, is assigned that portion of the 
property on which the improvements have been made, the 
division being made on the basis of the unimproved value. 


This method is adopted, whenever the nature of the property 


and the improvements, and situation of the latter are such as 
to render such distribution practicable, and it can be done without 
injury to the other co-tenants Story v, Johnson (9) and Ward v. 


. (1) (1880) I. L. R. 4 Bom. 594, (5) (1899) 68 L. J. Oh. 838, 
(2) (1820) 8 price 518, 22 B B, 770. (6) (1898) 2 Oh. 461 (478). 

(8) (1860) 29 L. J, Ob. 159. (7) (1899) 48. W. R, (Eng.) 141, 
(4) (1881) 51 L. J. Ch. 480. (8) (1910) 11 O. L. J. 189 (196). 


(9) (1835) 1 Y. & O. Ex, 620, 


~ 


Vou. XIL] MIGH COURT. 


‘Ward (1). The equity of a co-tenant to have. the part of the 
common property which he has improved, allotted to him ona 
partition, is-not founded upon the theory that he made the 
improvements with the consent, expressed or implied, of his 
co-tenants ; the principle rather is, that if the right of one 
joint owner, to effect an improvement for which he will ulti- 
maitely be entitled to claim allowance, were denied, beneficial 
‘user of the joint property might in many instances become 
impracticable. It is not necessary for us to consider what the 
position would be, if a joint owner purposely covered the whole 
of the estate with valuable improvements, in such a manner as 
to render it impossible to assign the shares of others without 
including part of such improvements. It is sufficient to state 
that no such considerations arise in the present case, because 
there is no controversy here that the improvements, if any, have 
been effected in good faith, upon the portion of the joint 
property in the occupation .of the defendant. When the parti- 
tion, therefore, comes to be effected, the north-facing block 
which has been in the occupation .of the defendant, will be 
allotted to his share, and the value thereof will be taken in its 
unimproved condition. The two cook-rooms also purchased by 
the defendant from the plaintiffs, will be allotted to his share, and 
as the plaintiffs obtained from the defendant Rs. 175 and Rs. 200 
respectively for the rooms on the assumption that they were 
exclusively entitled thereto in proprietory right, the defendant 
will haye credit for these sums. Ifthe partition is effected in 
this manner, it is clear that no injustice will be done, and there 
will be-no foundation for the suggestion that the plaintiffs will 
be enabled to commit a fraud and to enrich themselves unjustly 
at the expense of the defendant. The second branch of the 
contention of the defendant must, therefore, fail. The first 
ground urged on behalf of the appellants will consequently 
prevail, and all the joint properties will be partitioned in the 
manner indicated. 

In support of the second ground urged on behalf of the 
appellants, it has been contended that the District Judge ought 
not to have delegated to the Commissioner, the determination 
of the question as to whether certain disputed properties are 
joint properties, and in support of this proposition reference 
has been made to the case of Zincowrt v. Suitya Dyal (2), where 
it was ruled that the Commissioner cannot deal with the case 
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as if he is the Judge or an arbitrator appointed by the parties. 
It has not been disputed, on behalf of the respondent, that, the 
course adopted by the District Judge cannot be justified. As 
pointed out by this Court in the case of Satya Kumar v. Satya 
Kripal (1), the question whether a particular property alleged 
to be joint, really possesses that character, must be determined ` 
before the preliminary decree is made; all questions involving 
the title of the parties and their right to any relief within the 
issues, are judicial in character, and must be determined by the 
Court, such determination to be made ordinarily by the Court 
and incorporated in the interlocutary decree before any 
partition is made or directed. The second objection, therefore, 
must prevail. 

The result is that this appeal is allowed, and the ‘decrees of 
both the Courts below discharged. The case will be remitted 
to the Court of first instance, in order that the question of the 
extent of the joint properties may first be investigated, and a 
preliminary decree made thereafter for partition of the proper- 
ties in the mode already directed. The costs of this appeal 
will abide the result. 


A, T.M, Appeal allowed ; case remanded. 


(1) (1909) 10 C. L. J, 608. 


PRIVY COUNCIL. 


PRESENT :— Lord Macnaghten, Lord Collins, Str Arthur Wilson 
and Mr. Ameer Ai. 


THAKUR ANANT SINGH 
v. 
THAKUR DURGA SINGH. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF OuDH.] 
Eridence—Oustom— Wajib-ul-arzes—Hridence—Instanco, 


There is no olass of evidence that is more likely to vary in value accord- 
ing to circumstanoes than that of the Wajib-ul-arzes. 


Muhammad Imam Ali Khan v. Sardar Hussain Khan (1), and Musammat 


Parbati Kunwar v. Rani OChandarpal Kunwar and others (2) affirmed and 
followed, 


(1) (1898) L. R. 251, A. 161 (169). (2) (1909) L. R. 36 I. A, 128, 
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. Held, that where, from internal evidence, it seemed probable that the 
entries recorded in Wajib-ul-arzes connoted the views of individuals as to the 
practice that they would wish to see prevailing rather than the ascertained 
fact of a well-established custom, the appeilate Court in India, in holding 
that the custom was not proved, properly attached weight to the faot that no 
evidence at all was forthcoming of any instance in which the custom sought 
` to be established by such entries was proved. 


Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (May 29, 1907) reversing those 
of the Court of the Subordinate Judge of Tahsil Biswan. 

The question for determination on the appeal was whether 
the appellant had proved the custom set up by bim that in the 
family of the parties to the suit, who were Hindus, there wasa 
custom under which a step-brother had a right to share equally 
with a brother of the whole blood in the succession of a deceased 
brother. . 

The parties to the suit were Ahban Thakurs, and the litiga- 
tion related to the succession of the estate of one Ratan Singh, 
who died ‘sonless in 1899, possessed of considerable zamindari 
and house property. He was succeeded by his widow, Musam- 
mat Moona Kunwar, who took a Hindu widow’s estate. On the 
death of the widow on April 12, 1903, the appellant, who was 
Ratan Singh’s step-brother, claimed to share the estate of the 
deceased equally with the respondent, who was Ratan Singh’s 
full-brother. The revenue authorities allowed the respondent’s 
claim, and mutation of names was effected in his favour. 

The appellant, thereupon, instituted the present suit on 
Januar} 30, 1906, for a decree for possession, with mesne profits, 
of half the estate left by Ratan Singh to which he claimed to be 
entitled by virtue of the custom above referred to. 

The respondent denied the existence of the alleged family 
custom, and pleaded that he alone was entitled to succeed Ratan 
Singh under Hindu Law. 

The only issue, which was framed, was as follows :—‘ Is 
there a valid family custom whereby in the parties’ family a 
step-brother is entitled to succeed along with the real brother 
of the deceased ?” 

The appellant’s evidence included twenty Wajib-ul-arzes, 
and the Courts in India drew different conclusions from them. 
The Subordinate Judge held that the appellant established the 
custom set up by him and decreed the suit. But the Court:of 
the Judicial Commissioner dismissed the suit, holding that the 
evidence adduced by the appellant was entirely insufficient to 
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establish the alleged custom. The appellant appealed to His 
Majesty in Council against the last mentioned decree. 

Mr. B. Dube, for the Appellant: The succession in 
this case is governed by the custom set up, and the general 
law will apply, if that custom is not established : The Oudh 
Laws Act section 3 (4) (1). The evidence consists of certaih 
Wajib-ul-arzes, and the testimony of three surviving members 
of the family. The Wajib-ul-arzes were prepared under 
Circular ‘No. 20 of 1863, and are official records : Parliamentary 
Oudh Papers for 1869. They are admissible in evidence and 
prove the custom. The Subordinate Judge, who relied upon 
Rant Lekraj Kuar v. Baboo Mahpul Singh (1), was right in ` 
holding that the custom set up was proved. 

The Judicial Commissioners say that in Maheshar Baksh 
Singh v. Ratan Singh (2) and Chandrika Baksh v. Muna Kuar (3), 
some Wajib-ul-arzes in evidenee in this case had been held 
to be quite unreliable. But an examination of the reports of 
these cases shows that the view taken Py the Judicial Commis- 
sioners is erroneous. 

Mr. DeGruyther, K. C, and Mr. R. Bi for the Res- 
pondent : The custom set up isin derogation of the ordinary 
law and must be satisfactorily proved : Chandrika Bakhsh v. 
Muna Kuar (3) and Mayne on Hindu Law and Usage, qn 
Edition, page 57. 

[ Sr ARTHUR Wixson: The E of this case is that 
no body says that the custom was ever acted upon.] - 

It is contended on the authority of the Oudh Land Revenue 
Act (XVII of 1876), section 17, that the entries in the Wajib-ul- 
arzes in this case must be presumed to bea correct record of 
the existence of the custom, but these Wajib-ul-arzes were. 
prepared long before 1876, and cannot be taken to have been 
prepared under Act XVII of 1876. ..The proprietor of the 
estate could have recorded inthe Wajib-ul-arzes anything he 
pleased : Parliamentary Oudh Papers, 1869. The entries are 
merely statements made by the proprietors as to the custom, 
and record only the future wishes of the various proprietors. 

[ LorD MacnaGHTEN : You do not ask us to disregard them 
altogether.] 

No, my Lord ; but they must be taken at their true value. 
The Wajib-ul-arzes here do not record a judicial opinion after an 
m ' What is recorded in them is obviously the result of 


- (1) (1879) L. R. 7 L A. 68 at p. 67. - 12) (1896, L. R. 28 I. A, 57. 
(8) (1902) L, R. 29 I. A. 70 at p p. 72 & 75.. 
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some arrangement amongst the proprietors. These Wajib-ul- 
arzes are merely the expression of the wishes and views of the. 
members of the family. They are similar to the’ Wajib-ul-arzes 
held to be concocted in the case of Uman Parshad vy. Gandharp 
Singh (1). Cases relied upon by the other side were distin- 
guished. The burden of proof is on the Appellant, and the 
Judicial Commissioners have rightly held that he has failed to 
discharge it. 

Mr, Dube replied. 

The judgment of their Lordships was delivered by 


Lord Collins.—The question on this appeal is as to the 
right of a step-brother ina Hindu family to share equally with 
a brother of the whole blood in the succession of a deceased 
brother, Ratan Singh diedin 1899, leaving certain shares in 
the Deokaha estate, as wellas some house property. He was 
succeeded by his widow, who died in April, 1903. On her 
death the appellant Anant Singh, his step-brother, claimed to 
be equally entitled with Durga Singh, his sole surviving brother 
`of the whole blood, to share in his succession. His contention 
was upheld by the Subordinate . Judge, but on appeal the 
learned Judicial Commissioners overruled his decision and held 
that the succession passed to the brother of the whole blood, 
the now respondent, alone. The learned Judicial Commis- 
sioners, in their Lordships’ opinion, gave excellent reasons for 
refusing to regard theevidence adduced by the plaintiff as 
sufficient to establish such a special custom in the family as to 
rebut the ordinary presumption that the Mitakshara Law pre- 


vailed. It has been pointed out more than once‘at this Board’ 


that there is no class of evidence that is more likely to vary in 
value according to circumstances than that of the Wajib-ul-arzes, 
Muhammad Imam Ali Khan x. Sardar Husain Khan (2) and. 
Musammat Purbatt Kunwar ~v. Rani Chandarpal Kunwar and 
others (3), and where, as here, from internal evidence, it seems. 


probable that the entries recorded connote the views of indivi-° 


duals as to the practice that they would wish to see prevailing 
rather than the ascertained fact of a well-established custom,- 
the learned Judicial Commissioners properly attached weight to: 
the fact that no evidence at all was forthcoming of-any instance 
in which the alleged custom had been observed. The question 
involved was one of fact only, and their- Lordships see no reason- 
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whatever to differ from the opinion of the learned Judicial 
Commissioners. 

Their Lordships will humbly advise His Majesty that the 
Appeal be dismissed with costs. 


Messrs. Barrow, Rogers and Nevil]l—~Appellant’s Solicitors. 
Messrs. T. L. Wilson & Co,—Respondent’s Solicitors. 


J. M. P. Appeal dismissed. 


PRESENT :—Lord Macnaghten, Lord Collins, Str Arthur Wilson 
and Mr. Ameer Als. 


THAKURAIN SHEORAJ KUNWAR 
v 


THAKUR HARIHAR BAKSH SINGH AND ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OunpH.] 


Oudh Laws Act XVIII of 1878), Seo, 9, elauses (1) and (2)— 
meaning of the term ‘ Mahal’—Inferior Mahal— Right of Pre-emption, 


The word ' Mahal’ in the Ondh Laws Act means any parcel or parcels of 
land which have been separately assessed to or are held under a separate 
engagement for the revenue and for whioh a separate record of rights has been 
prepared. Each mouza or village is as a general rule, a separate mahal, but a 
mahal may consist of two or more mouzas or parts of mouzas or only a portion 
of one monza. Where each village in a Taluq is separately assessed to 
revenue and the Taluqdar enters into oneengagement for the payment of the 
revenue on all the villages, the whole Taluga isa Talukdari Mahal, consisting of 
a number of villages, each of which is separately assessed to revennegand may 
be regarded as an inferior Mahal. 

There is no right for pre-emption under gection 9, clauses (1) and (2) of the 
Oudh Laws Act unless at the date of the sale of the property in respeot of 
which the right of pre-emption is claimed, the olaimant of such a right and 
the vendor of the property are co-sharers in any sub-division of the tenure in 
which the property in question is comprised or in the whole Mahal, though the 
claimant and the vendor may have been jointly liable to the Talukdar for the 
Government revenue plus malikana ag the rent of the property sold. 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (August 8, 1906) reversing those 


of the Court of the Subordinate Judge of Sitapur 
(January 16, 1905). l 

The facts of the case are given in the judgment of their 
Lordships. The suit was brought by one Ganesh Bakhsh, who was 
represented on this appeal by his widow Thakurain Sheoraj 
Kunwar, the appellant, against Harihar Bakhsh, the first 


* 
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respondent, and Gajadhar Bakhsh, who was represented on the 
appeal by his widow, Thakurain Sridevi Kunwar, the second 
respondent. The question at issue on the appeal was whether 
the appellant had a right of pre-emption in regard to three 
villages, and two pattts or portions of two other villages. The 
first Court decreed the appellant’s suit for pre-emption ; but 
the Court of appeal dismissed the claim in respect of the three 
entire villages and allowed the claim in respect of the pate of 
the other two villages. 


Str Robert Finlay, K. C. and Mr. G. E. A. Ross, for the 
Appellant, referred to the Oudh Laws Act (XVIII of 1876), 
sections 6, 7, 8 and 9 ; the Oudh Land Revenue Act (XVII of 
1876), sections 40, 68, 100 and 1o1 ; Thakur Ganesh Bakhsh v. 
Thakur Harthar Bakhsh (1), which case decided that the under- 
proprietors in this case were jointly liable to Taluqdar Harihar 
for rent; Thomason’s Directions to Settlement Officers in the 
N. W. Provinces (Calcutta, 1885), pp. 49, 50 and 51; and the 
N. W.-P. and Oudh Land Revenue Act (III of 1901, U. P.) 
sections, 4 (4), 4 (14), and 138, which reproduces section 100 of 
Act XVH of 1876. They then submitted that the appellant 
was entitled to bring à suit for pre-emption in respect of the 
properties in suit, that the appellate Court had misconstrued 
the provisions of “Act XVIII of 1876, that the appellate Court 
misunderstood the nature and effect of the joint liability- of the 
under-proprietor to the. superior proprietor, and that the same 
Court errgd in holding that the plaintiff and the second defen- 
dant had equal right of pre-emption as regards the two patties, 
and that the appellant was not precluded from raising the 
question as regards her right of preemption in respect of the 
two patties because lot's were’ drawn under Act XVIII of 1946 
section 9. l 


Mr. DeGruyther, K. C, (Mr. S. 4. Kft. with him), 
for the first Respondent, referred to Act XVII of 1876, sections 
7 and g, and submitted that the appellant had no right to pre- 
empt the villages in suit, that she had no preferential right to 
pre-empt the two patties, and that in any event she was estopped 
from re-opening the question by her acquiescence in the drawing 
of lots. As regards what a ‘Mahal’ is, he submitted that Mr. 
Chamier’s view was right, and referred to the letter of instruc- 
tions, dated the 4th February, 1856, paras. 14 and 16, Compen- 
dium of Oudh Tagada Law, ty J. G. W. Sykes, (Calcutta, aie 
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p. 14; Thomason's Directions to Revenue Officers in the N. W. 
Provinces, (Calcutta, 1885) pp. 1,22, 35, 50, 235, 238 and 445: 
Act XVII of 1876, sections 40, 68, ror and 132. Revenue 
Settlement in Oudh was carried out under the instruction contained 
in the letter of February 4, 1856, and the meaning of ' Mahal’ 
was known long before Act XVIII of 1876 was passed. 

Mr. Ross replied. 

[Lord MACNAGHTEN referred to the North-Western Provinces 
Land Revenue Act (XIX 1873), section 3 (1) for the definition of 
of ‘ Mahal ’.] 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—This appeal is concerned with a claim 
to pre-emption under the Oudh Laws Act, 1876, in respect of 
three entire villages and two fatis or portions of two other 
villages forming part of a taluqa called Saraura. 

By section 9 of the Act the right of pre-emption where it 
exists is given on the occasion of a sale. 

“First, to co-sharers of the sub-division (if any) of the tenure in 
which the property ts comprised in order of their relationship to 
the vendor* * *; 

Secondly, to co-sharers of the whole mahal in the same order ; 

Thirdly, to any member of the village community ; and 

Fourthly, if the property be an under-proprietary tenure, 


to the proprietor.” 
and the section adds this provision :— 
“ Where two or more persons are equally entitled to such 

right the person to exercise the same shall be determined by lot ” 

There were three brothers, sons of one Basti Singh, whose 
names were Baldeo Bakhsh, Balwant Singh and Uman Parshad—~ 
Baldeo Bakhsh died leaving one sgn,. Bisheshar Bakhsh—Balwant 
died leaving two sons, Sitla Bakhsh, who died childless, and Ganga 
Bakhsh. Ganga Bakhsh had obtained a sanad of taluga Saraura, 
but in 1864 on the occasion of the regular settlement a com- 
promise was made between Ganga Bakhsh, Bisheshar Bakhsh 
and Uman Parshad, by which one-half of the taluqa was assigned 
to Ganga Bakhsh as superior proprietor and the other half to 
Bisheshar Bakhsh and Uman Parshad in equal shares in under- 
proprietary right, they paying the Government revenue plus 
malikana at the rate of 10 per cent. to the Taluqdar, and being 
jointly liable to him in respect of the same as rent. Bisheshar 
Bakhsh died childless and his share devolved on Uman Parshad. 
Vman Parshad died and his property devolved upon Gajadhar 


Vou. XIL) PRIVY COUNCIL. 43 


his grandson, and Ganes Bakhsh, his son. In 1893 a partition ide 

was made between Gajadhar and Ganesh Bakhsh under which 1910, 

the property in question in this suit was assigned to Gajadhar. Thakurain Sheoraj 
A decree was made in accordance with the partition, and muta- series 
tion of nanes was effected accordingly, but no separate engage- = Thakur Harihar 
ment was made for payment of the Government revenue in Haber Singh. 
respect of the three entire villages or the two patits assigned to Lord Macnaghten, 
Gajadhar. T 


Oa the 13th of September, 1902, Gajadhar sold the property 
in question to Hurrihar Baksh who had succeeded his father 
Ganga Bakhsh as Taluqdar of Saraura. 

Thereupon Ganesh Bakhsh filed this suit against Harrihar 
who is respondent No.1 and Gajadhar, whois dead, and is 
now represented by his widow, respondent No. 2. The claim 
was for pre-emption in respect of the three villages and the 
two pattis. 

The Subordinate Judge of Sitapur decided in favour of 
the plaintiff, Ganesh Bakhsh. From that decision Harrihar 
appealed to the Court of the Judicial Commissioner. The appeal 
was heard in the first instance by Mr. Wells, Additional Judicial 
Commissioner, and Mr. Chamier, Officiating Judicial Commis- 
sioner, The learned Judges differed in opinion. And so the 
appeal was referred to Mr. Evans, First Additional Judicial 
Commissioner. Mr. Evans agreed with Mr. Chamier in think- 
ing that the suit ought to be dismissed as regards the three 
entire villages, and that as regards the two pats, Ganesh Bakhsh 
and Harrihar, as the only other members of the village com- 
munities to which the fasts respectively appertained, were 
equally entitled to the right of pre-emption. The order was 
that the appeal be allowed and the suit dismissed with costs in 
both Courts as regards the three entire villages ; and the parties 
were ordered to draw lots as regards the two paitts. This order 
was dated the roth of August, r906. <A further order was made 
on the sama day declaring that lots having been drawn the 
right to buy the two attis was found to lie with the appellant 
Hirrihar. The appeal was, therefore, allowed as regards the 
pattis, and the suit was dismissed as regards them also, and the 
pattis were ordered to pay their own costs as regards the patits, 
in the Court of appeal and below. 

Their Lordships are of opinion that the judgment of the 
Court of the Judicial Commissioner was right. The opinion deli- 

vered by Mr. Chamier with which Mr, Evans was in substantial 
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agreement deals with the case very fully. It was contended, 
he said, that Ganesh Bakhsh was entitled to pre-empt under the 
first, or failing that, the second clause of the section. The 
learned Judge pointed out that even if (as was suggested) each 
of the villages assigned to Uman Parshad were a sub-division of 
the tenure in which the property is comprised, it could not be 
said that Ganesh and Gajadhar were the co-sharers in any sub- 
division. The question whether Ganesh could claim to pre-empt 
under the second clause was one, he thought, of greater difficulty. 
The word ‘ Mahal,’ he observes, is not defined in the Act, but 
he goes on to say : 

“The word is a term of the Revenue Law and as the Oudh 
Laws Act, 1876, and the Oudh Land Revenue Act were passed 
on the same day and refer to each other, it is permissible to 
refer to the latter Act * * * in order to ascertain the meaning of 
the word ‘ Mahal’ in the Oudh Laws Act.” 

_ Then he refers to the case of Munna Lal v. Mauloi Sayed 
Muhammed Ismazl (1), and proceeds as follows : 

“Chapter V of the Revenue Act of 1876 shews that the 
word ‘Mahal’ means any parcel or parcels of land which have 
been separately assessed to or are held under a seprrate engage- 
ment forthe revenue and for which a separate record of rights 
has been prepared, and this is the sense in which the word has 
been used by Revenue and Judicial Officers since the first. 
Regular Settlement of the Province. See Thomason’s Directions 
to Revenue Officers which was the Guide Book of officers engaged 
in that settlement * * * Each mauza or village is as a°general 
rule a separate Mahal, but a Mahal may consist of two or more 
mauzas or parts of mauzas, or onlya portion of one mauza. It 
is clear that the villages assigned to Uman Parshad did not form 
a separate Mahal in the ordinary sense. The Kabuliat of the 
Taluqain which they are included, a copy of which is on the 
record, shews that each village in the Taluga was separately 
assessed to revenue, and that the Taluqdar entered into one 
engagement for the payment of the revenue on all the 
villages. The whole Taluqa is, therefore, what is called 
in the Act, a Taluqdari Mahal, consisting of .a large 
number of villages, each of which is separately assessed to revenue 
and may be regarded as an inferior Mahal (see Section 100a) of 
the Revenue Act of 1876. The plaintiff is certainly not a 
co-sharerin the Taluqdari Mahal, for the Taluqdar has no 


(1) (1904) L, B. 81 1. A, 212, 
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co-sharer. Nor, as I have already pointed out, is the plaintiff a 
co-sharer in any of the inferior Mahals just referred to of which 
the Taluga is made up.” 

' Their Lordships think that the meaning which Mr. Chamier 
has attributed to the term ‘Mahal’ is the proper meaning of the 
word in the Oudh Laws Act, 1876, and that although Gajadhar 
atid Ganesh may have been jointly liable-to the Taluqdar for the 
Government revenue plus malikana, as the rent of the villages 
and pattis assigned to Bisheshar and Uman under the compromise 
of 1864, Gajadhar and Ganesh were not at the date of the sale 
to Harrihar co-sharers in any subdivision of the tenure in which 
the property in question was comprised or in the whole Mahal. 

Their Lordships wiil, therefore, humbly advise His Majesty 
that this appeal ought to be dismissed. | 
The appellant will pay the costs of the appeal. 


Messrs. Barrow, Rogers and Neviil.—Solicitors for the 
Appellant. | | 


Messrs. T. L. Wilson & Co,—Solicitors for the first Respondent. 


The second Respondent did not appear. 
J. M. P. Appeal dismissed. 


SPECIAL BENCH. 


Before Sir Lawrence Fenbkins, K, C. T. E., Chief Fustice, 
Mr. Fustice Brett, Mr. Fustice Woodroffe, Mr. Fustice Mookerjee, 
Mr. Fustice Holmwood, Mr. Fustice Sharfuddin and 
z Mr. Fustice Doss. 


SHAIKH BAHADUR AND OTHERS 
v. 
ERADATULLAH MALLICK.* 


Criminal Procedure Code (Act V of 1888}, Sao. 476—' Court '—' Judicial proceed- 
ing —Ezeontion procesding— Activa ty be prompt and expeditions, 

The expression ‘Court’ in section 476 of the Code of Criminal Procedure 
has its natural meaning with the sense of continuity this implies, notwith- 
standing any change of officers; it does not mean merely the Judge _ before 
whom an alleged offence has been committed or to whose notice the commis- 
sion of an alleged offence has been brought in the course of a judicial 
proceeding, l 

Begu Singh v Emperor (1) overruled. 

* Full Benoh Reference in Civil Rule No, 778 of 1909, issued by the High 


Court in Rent Oases Nos 413 and 414 of 1008 0f the Munsiff, 8rd Court, 
Howrah, 


(1) (1907) 6 0. L. J, 608; I, L, B, 84 Oslo, 551, 
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An execution preceeding isa judicial proceeding within the meaning of 
section 476 of the Code of Criminal Procedure, The definition in section 4 
clause (a) of that Code is not exhaustive. 

Action taken under section 476 of the Code of Criminal Procedure should, 
as far as possible, be prompt and expeditious. 

Reference to a Full Bench. 

Rule obtained to set aside an order for the prosecution of 

the Petitioner. 


The facts are sufficiently stated in the Order of Reference. 


The case was referred to the Special Bench with the 
following order by 


Mookerjee and Carnduff JJ.—We are invited in this 
Rule toset aside an order made under section 476 of the 
Criminal Procedure Code on the ground that the offence 
in respect of which it has been made was not brought to 
the notice of the Judicial Officer who made it. The circum- 
stances under which the order was made are not disputed. On 
the 17th September, 1908, Eradatullah Mallick and others, one of 
whom is the opposite party to this Rule, applied in the Court of 
the third Munsiff of Howrah for the execution of a decree which 
they held against Pran Krista Mondal and others, some of whom 
are petitioners before this Court. Writ of attachment under 
section 254 of the Civil Procedure Code was directed to be issued 
on the roth December, 1908. At the time when this writ was 
executed, obstruction was caused by certain persons, the peon, 
the drummer and the identifier were assaulted, copie» ofthe 
writ were torn into pieces, and the movable properties attached 
were snatched away. On the 23rd December, 1908, the peon 
made a report to this effect, and the decree-holders also applied 
for the prosecution of the persons who were alleged to have 
committed these offences. The Munsiff, Mr. B. B. Mukherjee, 
directed notices to be issued on the persons named in the 
petition to show cause why they should not be criminally 
prosecuted. The notices were served in due course. The parties 
called upon to show cause appeared, and upon their application 
time was granted to them to put in their defence. The decree- 
holder took out summonses upon his witnesses, and, as some of 
the witnesses so summoned did not enter appearance, fresh 
processes had to be issued and the case adjourned, from time to 
time, at the instance of one or other of the parties. Meanwhile 
Mr, B. B. Mukherjee was transferred, and Mr. P, K. Mukherjee 


Vou. XİL] HIdH cout. 


succeeded him on some day between the 1st May and sth June, 
1909. The persons called upon to show cause repeatedly obtained 
adjournments to enable them to produce evidence, oral or 
documentary, with the result that the case was not heard till 
the 4th October, 1909 ; the case was closed on the day following, 
and the order under section 476 was made on the 6th October, 
1909. The validity of that order is now attacked substantially 
on the ground that Mr. P. K. Mukherjee had no jurisdiction to 
make it, inasmuch as the offence alleged to have been committed 
was not brought to his notice, but to the notice of his predecessor. 
In support of this proposition reliance is placed upon the decision 
of the majority of a Full Bench of this Court in Begu Singh v. 
Emperor (1) which was followed in artik Ram v. Emperor (2). 
It is also suggested, somewhat faintly, that section 476 is in- 
applicable inasmuch as an execution proceeding is not a judicial 
proceeding and, therefore, the commission of the ofence cannot 
be said in this case to have been brought to the notice of the 
Court “in the course of a judicial proceeding.” In support of 
this proposition reliance is placed upon the cases of Hara 
Charan v. King-Emperor (3) and Kanto Ram v. Gobardhan (4). 

In so far as the first of the grounds urged on behalf of the 
petitioner is concerned, it must be conceded that the Full Bench 
decision to which reference is made, does support it. The 
majority of the Court decided in that case that the expression 
“Court” in section 476 means the Judge who tries the case in 
the Court before which the offence is committed. If this view 
is adopted, there is no room for controversy that the order 
now under consideration was made without jurisdiction. The 
learned vakil who has appeared to show cause has, however, 
invited us to re-consider the matter in view of the fact that the 
rule laid down in the Full Bench case has been dissented from 
by the learned Judges of the Bombay and Allahabad” High 
Courts [/n re Lakshmidass (5) and Girwar Prosad v. King- 
Emperor (6),] while the case of Rahimadulla v. Emperor (7), though 
it may at first sight appear to support the contention of the 
petitioners, is found on closer examination to decide merely 
that the power conferred by section 476 is properly exerciseable 
only at or immediately after the conclusion of the trial. We 
have carefully examined the decisions to which reference has 


(1) (1907) I. L. R. 84 Gale, 55l. (4) (1997) I. L. R. 35 Calo. 183. 
(2) (1907) I. L. B. 85 Cale, 114. (6) (1907) I. L. R, 82 Bom, 184, 
(3) (1905) L L. B. 32 Cale, 367, (6) (1909) 6 A. L, J. 392, 

(7) (1907) L. L. R. 81 Mad. 140, 
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‘been made, with the result that we feel constrained to express the 
doubts we entertain as to the soundness of the view that in 
section 476 the expression " Court” signifies the Judge who 
tries the case. Theline of reasoning, which commended itself 
to the majority of the Full Bench, was that, unless this view of 
the scope of section 476 was adopted, there would be no reason 
for the existence of section 195. The case which was then before 
the Court was one of the commission of an offence in the course 
of a judicial proceeding, and it was held that, if the power con- 
ferred by section 476 is to be exercised in a case of this descrip- 
tion, it ought to be exercised at or immediately after the con- 
clusion of the trial. The inference was, therefore, drawn that 
the power conferred by section 476 could be exercised only by 
the Judge who tried the case in the course of the trial of which 
the alleged offence was committed. Sufficient attention does 
not appear to have been paid to the other contingency con- 
templated by the section, namely, the commission of an offence, 
not before the Court, but brought to its notice in the course of-a 
judicial proceeding. In such a contingency, it is obviously 
impracticable to make an order under section 476 on the basis 
of the materials before the Court which has seisin of the judicial 
proceeding. This is well illustrated by the facts of the case now 
before us. Here it was alleged that offences of a serious nature 
had been committed while officers of the Court were making an 
attempt to execute the writ and to attach the movables of the 
judgment-debtors. Obviously, an investigation into the truth 
or otherwise of this allegation by means of evidence adduced 
before the Court would be essential, and the matter to be in- 
vestigated would be distinct from the determination of any 
question which might arise in relation to the execution of the 
deeree between the decree-holders and the judgment-debtors, 
Here, the investigation was taken up immediately after the 
matter was reported to the Court ; but during the pendency of 
the enquiry the presiding officer was transferred. The whole of 
the evidence was adduced before his successor, who held that a 
prima facie case had been made out so as to justify an order ` 
under section 476. Indeed, the learned vakil for the opposite 
party has suggested that ina case of this description, the ex- 
pression " Court” cannot mean the officer who had seisin of the 


execution proceedings, and he has sought on this ground, to 


distinguish the Full Bench decision in Begu Singh v Emperor (3). 


It is manifest, however, that the expression “ Court” cannot be 
(1) (1907) L L, R, 84 Calo, 661, 
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interpreted in two different ways in the same section in two 
different cases. We cannot hold that, in the case of the com- 
mission of offences before a Court in the course of a judicial 
proceeding, the expression “ Court” means the officer in whose 
presence the offence is committed, whereas, in the case of 
offences alleged to have been committed, not in Court, but 
elsewhere and brought tothe notice of the Court, the same 
expression does not mean the presiding officer. The position is 
intelligible that in the former class of cases, the successor of the 
Judge before whom the alleged offence has been committed 
should be very reluctant to make an order under section 476 
when no such order has been made by his predecessor, who, 
with all the materials before him, did not think it proper to 
make any such order ; butit can hardly be affirmed that under 
no circumstances should the successor in office of a Judge make 
an order under section 476; for, as Mr. Justice Chandavarkar 
points out in the case of /n re Lakshmtdas (1) the fact that an 
offence had been committed may be discovered after the original 
Judge has ceased to bea member of the Court. In the second 
class of cases, however; it is fairly clear that, in order to deter- 
mine whether the alleged offence brought to the notice of the 
Court has bean committed, an independent investigation would 
be necessary, and it is not easy to realize on what principle the 
position can be defended that such enquiry must be by the 
Judge who had seisin of the proceedings, and not by his suc- 
cessor. It is not necessary for us to examine minutely the 
reasons*given in the judgment of the majority of the Full Bench 
in Begu Singh v. Emperor (2). We may state generally that 
we agree withthe comments made thereon by the learned 
Judges of the Madras and Allahabad High Courts in the two 
cases already mentioned. As the question is one of fundamental 
importance and as we are unable to appreciate the decision of 
the majority of the Full Bench, we must refer for the considera- 
tion of a Special Bench, the following question : 

Whether the expression “ Court” in section 476 of the 
Criminal Procedure Code means merely the Judge before whom 
the alleged offence has been committed, or to whosé notice the 
commission of the alleged offence has been brought in the course 
of a judicial proceeding. 

The second ground, which has been faintly suggested in 
support of the Rule, is that an execution proceeding is nota 


(1) (1907) I. L. R, 82 Bom, 184 (191. (2) (1997) LL. B, 34 Calo, 551, 
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Orvik, judicial proceeding within. the meaning of section 476. Upon 
1010, f this point there is a divergence of opinion. The cases of Hara 
Shaikh Bahadur Charan Vv. King-Eimperor (1) and Kanto Ram v. Gobardhan (2), 
appear to support the petitioners’ view. The cases of Bholanath 
ee v. Emperor (3) and Dakhineswar v. Harts Chundra (4) support 
Mookerjes, J. the opposite conclusion. Our own inclination is to adopt the 
l rule laid down in -the cases of Bhola Nath v. King-Emperor (3) 
and Dakhineswar v. Harish Chandra (4). As, under the rules 
of the Court, the whole case has to be considered by the Special 

Bench, this question also will be open for consideration. 

Babu Manmatha Nath Mukerjee for the Petitioners :—The 
case comes directly within the Full Bench case of Begu Singh v. 
Emperor (5). The expression ‘Court’ in section 476, Criminal 
Procedure Code, means a particular officer. In Begu Singh's 
case (5) the order was passed by the successor in office of the 
Magistrate before whom the offence was committed. In Girwar 
Prasad v. King-Hmperor (6). the Court lost sight of the expres- 
sion “or brought under-its notice in the course of a judicial 
proceeding.” See also Atyakannu Pillai v. Emperor (7). aa n 

[Jenkins C. J. refers to section 487 of the Criminal Proce- 
dure Code. Why, ‘Court’?]- oe $ 3 aa 
- -- The object there is quite different. . Section 487.speaks only ` 
of Criminal Courts and hence mention. is made of Judges, and 
Magistrates; while section 476 speaks .of civil,. criminal and 
revenue Courts, It will.be. inadequate in section. 476 to- speak 
of Judge or Magistrate, because it- includes revenue Courts. 
Section 476 speaks of two things: (1) The offence is committed 
before the particular Court ; and (2) the offence is brought under 
the notice of the particular Court. 

[Mookerjee J.—In the Procedure Code there is a distinction 
observed betw2en a Court and the Judge of the Court. See 
section 556 of the Criminal Procedure Code "An appeal lies 
from his Court.’ . 

There the ‘Court’ is the appropriate word. Section 556 deals 
with personal disabilities ; therefore Judge or Magistrate is used. 

An execution proceeding is not a judicial proceeding within 
the meaning of section 476. Whether a particular execution 


t, 
Eradatullah Mallick. 


(1) (1905) I. L. R. 32 Oalo. 887. (4) (1909) 10 C. L. J. 456, 


(2) (1007) I. L. R. 35 Oal, 133. ) (1907) 5 0. L J, 608, I. L, R, 384 
Cale, 551 ab 558.. i 


(3) (1903) 10 0. W, N. 55. (8) (1809; 6 A. L. J, 392, 
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proceeding is a judicial proceeding depends on the facts of the 
case., The Court here was merely exercising a ministerial func- 
tion, it was issuing an attachment. Reads definition of judicial 
proceeding in section 4 clause (si). 

[Jenkins C. J. The definition is not exhaustive. ] 

‘Taking evidence in a case isthe main indication of a 
judicial proceeding. 

[Jenkins C. J. Anything done by the Court is a judicial 
proceeding. | 

The words are “In the course of a judicial proceeding.” 
There was no claim or. anything pending before the Judge. 
See Kali Charan v. Debendra Nath (1). 

Section 476 contemplates speedy action being taken. There 
has been great delay in this case. 

The Court called upon the opposite party to reply on the 
first point only. l 

Babu Harendra Narayan Mitter (with him Babu Nagendra 
Nath Ghosh) for the Opposite Party :—Refer to the correspond- 
ing section of earlier Codes to show that sections 195 and 476 
are closely related and the term ‘Court’ has the same meaning in 
both the sections. Section 195 contemplates two sets of pro- 
_ ceedings—private and public—sanction and prosecution. For 
the purpose of complaint section 476 is enacted. There is no 
hardship nor inexpediency in making the enquiry by the 
successor in office. There is nothing in the Code to justify the 
inference that the word ‘Court’ is confined to the Judge before 
whom the offence ts committed. Cases commented on. 


Babu Manmatha Nath Mukerzee in reply. 
C., A. V. 


The judgment of the Court was delivered by 

Doss J.—Two questions have been referred to us for deci- 
sion in this Rule, namely, (1) whether the expression “ Court” 
in section 476, Criminal Procedure Code, means merely the Judge 
before whom the alleged offence has been committed, or to 
whose notice the commission of the alleged offence has been 
brought in the course of a judicial proceeding ? 

(2) Whether an execution proceeding is a judicial pro- 
ceeding within the meaning of section 476, Criminal Procedure 
Code ? 

Upon a careful consideration of the cases mentioned in the 
order of reference, as also those cited at the bar, and upon an 
examination of the language of section 476, Criminal Procedure 

(1} (1909) 10 0. L, J, 458, 
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Code, we are of opinion that there is nothing in that section to 
warrant our withholding from the word " Ccurt” its natural mean- 
ing with the sense of continuity ; this implies, notwithstanding 
any change of officers. 

We are of opinion that the first question ought to be 
answered in the negative. 

The second question ought, in our opinion, to be answered 


in the affirmative. We entertain no doubt that an execution 


proceeding is a judicial proceeding ; the definition in section 4 
clause (n) of the Ccde of 1898 is clearly not exhaustive. In 
this case the alleged offence was brought under the notice of the 
Court in the course of such judicial proceeding, and hence 
section 476 clearly came into play. 

It follows, therefore, that Mr. P. K. Mukherjee had jurisdic- 
tion to make the order of the 5th October 1909. At the same 
time we must express our disapproval of the undue protraction 
of the proceedings: action under this section should, as far as 
possible, be prompt and expeditious. The alleged offence was 
brought to the notice of the Court on the 23rd December 1908, 
and it was not until 5th October 1909, that the Court passed its 
final order. 

The Rule is accordingly discharged. There will be no order 
as to costs. 


Jenkins C. J.—I agree. 
Brett J.—I agree. 
Woodroffe J.—I agree. 
Mookerjee J.—I agree. 
Holmwood J.—I agree. 
Sharfuddin J,—I agree. 


A. T. M. Rule discharged. 
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APPELLATE CIVIL. 


Before Mr. Fustice Caspersa and Mr, Fustice Doss. 


DHONAI SARDAR AND OTHERS 
v. 
TARAK NATH CHOWDHURY.* 
Deores exparte against some defendanis—Afirmance on appeal—Jwrisdiction 


oy original Court to revive—Civil Procedure Code, (Act XIV ee 1882’, 
Seo. 108. 


Plaintiff brought a suit against seven defendants for possession alleging 
that they had jointly dispossessed him, The suit was defended by six of the defen- 
danta The suit was decreed, after contests against the six and swparte 
against the seventh. Defendants land 4 appealed butthe appeal was dis- 
missed and the decree affirmed. Subsequently the defendant No. 7 applied 


for the exparte decree against him being set aside, and the original Oourt 
granted the application : 


Held, the order was without jurisdiction; the decree was one and indivi- 


sible and having been affirmed by the appellate Court, could not be set aside 
by the Court of first instance, 


Appeal by the Plaintiff. 

Suit to recover possession of land. 

The material facts and arguments appear from the judgment. 

Babus Harendra Narayan Mitter and Fogendra Chandra 
Dutt for the Appellants. 


Babus Mohendra Nath Roy and Mohini Mohan Chakravark 
for the Respondent. 


G: A. Vv. 


The following judgment was delivered : 


This is a second appeal in a suit instituted by the plaintiffs, 
appellants, to recover possession of five bighas of land on declara- 
tion of their fote right which was created by a potta, dated the 
2nd Kartic 1294, granted by the putnidar. The suit was 
originally decreed against the seven defendants, including the 
defendant No. 7, Tarak Nath Chowdhury, who is the respondent 
in this appeal, and against whom the suit was decreed ex parte, 
on the 29th September 1902. The defendants Nos. 1 and 4 
preferred an appeal from that decree, but it was dismissed on 
the rath February 1903, and on the plaintiffs taking out execu- 
= the objections of the defendants were disallowed (by the 
Babu Ni from Appellate Decree No, 1451 of 1907, against the decision of 


Uslohit Muk eri, Subordinate Judge, Pabna, dated the 18th May 1907 
pease iT, ala of Babu Jnan Chandra Banerjee, Muneiff, dated the 23nd 
ay 
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'Munsiff, on the r1th March 1905 and by the Subordinate Judge 
on the isth July 1905. Meanwhile, on the 23rd April 1903, 
the defendant No. 7 applied, under section 108 of the old Code 
of Civil Procedure, to have the ex parte decree set aside as against 
him, and his prayer was granted by the Munsiff on the 23rd 
December 1903. The suit then proceeded with the result that 
it has been dismissed against the defendant No. 7 by both 
the lower Courts. 

Plaintiffs appeal, and, on their behalf, it has been contended, 
first, that the order of the Munsiff, of the 23rd April, 
1903, setting aside the ex parte decree against the defendant 
No. 7, was passed without jurisdiction because the original 
decree had already been affirmed on appeal; secondly, 
that, at all events, the entire suit should not have been 
dismissed, the proper procedure being to have ascertained 
the share, in the disputed land, of the defendant No. 7 and to 
have dismissed the suit to the extent of his share, and, thirdly, 
that the lower appellate Court has fallen into error in 
estimating the value of the evidence, including the report of 
the Civil Court Commissioner who conducted an enquiry after 
the revival of the suit. 

_ ‘here is no force in the third contention. The case involves 
a consideration of the precise situation of the plaintiffs’ fote 
land and though the eastern boundary was, originally, the one in 
dispute, the Subordinate Judge, concurring with the Munsiff, 
has placed the sore land on the west of the disputed land. This © 
finding has been arrived at on the whole evidence : it “is forti- 
fied by other fact, also, found, that the plaintiffs’ suit is 
barred by limitation. 

We have permitted the first contention to be taken at this 
late stage of the litigation, because it involves a question of 
jurisdiction and an important point of law. The validity or 
otherwise of this contention depends upon the question whether 
the entire decree of the first’ Court, t. e. the’ decree against a? 
the defendants, including defendant No. 7, or a portion of that 
decree, f, e. the decree against defendants Nos. 1 and 4 who 
contested the suit, and also appealed from the decree merged 
in, and was superseded by, the decree.of the appellate Court. 

The plaintiffs asked for-a joint decree against all the defen- 
dants . alleging that they. had jointly dispossessed them. (the. 
plaintiffs) froni thé “land:- The decree’ which the Court pasaedl 
thereon was a joint decree against all the defendants, and it: 
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proceeded on the ground common to all the defendants, namely, 
that they had no title to the land and that they had unlawfully 
. dispossessed-the plaintiffs from it. 

It is conceded that, if instead of affirming the decree of the 
first Court, the appellate Court had reversed the same on the 
appeal of two of the defendants, it could, under section 544 of 
the old Code, have reversed it in favour of all the defendants. 

But the appellate Court could have no authority to do this, 
unless it had acquired jurisdiction over the entire subject-matter 
(even though the appeal had been lodged by two of the 
defendants only) and was competent to come toa determination 
- in regard to the same as between all parties tothe suit. Once, 
such jurisdiction is vested in the appellate Court for the pur- 
pose of deciding whether it should reverse, modify or affirm, the 
decree of the first Court, it must continue to exist during the 
process of judicial deliberation (else it would have no jurisdic- 
tion to reverse or modify the decree), and it would be illogical 
to suppose that the Court lost such jurisdiction the moment it 
pronounced an order of affirmance. 

It necessarily follows that after an appeal had been preferred, 
the first Court cannot, in a case such as the present, continue to 
exercise jurisdiction at the instance of any of the defendants, 
against whom it has passed an ex parte decree, and arrive ata 
judicial conclusion which may possibly be in conflict with the 
decision of the appellate Court. The ruling of the Madras High 
Court in the case of Sankara Bhatta v. Subraya Bhatta (1) 
supporte our view. The case of Monomohint Chowdhurant. v. 
Nara Narayan Roy Chaudhri (2) is distinguishable, as it pro- 
ceeded on the assumption that the decree of the first Court was 
divisible and all that this Court was asked to do wasto set aside 
the order of the first Court made under section 108 of the old 
Code in so far as it set aside the original decree against 
the contesting defendants after it had been affirmed by the 
appellate Court. 

In this view, it is unnecessary to discuss the second 
contention. 

Giving effect to the first contention, therefore, we decree 
this appeal and the suit of the plaintiffs with costs in all 
the Courts. 

N. K. B. Appeal decreed. 

(1) (1907) I.L B, 80 Mad, 585. (2) (1899) 4 O. W. N. 466. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
MAHARAJA SIR RAMESWAR SINGH 


v. 

SECRETARY OF STATE FOR INDIA IN COUNCIL.* 
Damages— Ferry, disturbance of—Capitalisation of profite—Bengal Ferries 
. Act (Z of 1885 B, 0.) Seo. 17— Moderate number of years purchase, 

The taking of property that merely injures a franohise, but does not 
interfere with the exercise of it, is not such a taking of property from the 
owners of the franchise as to require compensation. In other words, in so 
far as loss of the income of the ferry results from the user and not the 
execution of the works of the Railway, no compensation can be claimed. 

Capitalisation of profits is not necessarily a conclusive test of present 
value, bat it isa useful element to be taken into consideration, On the 
analogy of the principle recognised in section 17 of the Bengal Ferries Act, 
1885, a moderate number of years’ purchase may be taken as the fair valne 
of the franchise, 


Appeal by the Plaintiff. 
Suit for compensation for disturbance of a ferry. 


The facts of the case and arguments appear sufficiently 
from the judgment. l 
Dr. Rash Behary Ghose and Babn Fogendra Nath 
Mukerji for the Appellant. 
Babus Ram Chunder Mitra and Sris Chunder Chowdhury 
for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—~This appeal is directed against a decree by 
which damages have been assessed for disturbance of a ferry in 
accordance with the directions given by tbis Court in its judg- 
ment in the case of Rameswar Singh v. The Secretary of State 
for India (1). It is not necessary for our present purposes to 
review the earlier history of this litigation. Itis sufficient to 
‘state that the proceedings taken for the aquisition of lands on both 
sides of the river were irregular, with the result that disturbance 
was -caused in an entirely improper manner to the exercise of 
the franchise possessed by the plaintiff. It was suggested before 
us on behalf of the Secretary of State on the previous occasion 
that, if the suit was held to be maintainable, damages should bé 
ADRE from Original Decree No. 162 of 1908, against the deeree of 


Babu Nagendra Nath Dhar, Subordinate Judge of Purnea, dated the 
21st December 1907. 


(1) (1907) 6 O. L, J. 689 ; I, L. R. 34 Calo. 470. 
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allowed to be assessed in the first instance by the Collector, 
and that the final decree might be made by the Civil Court in 
view of the award made by the Collector. This procedure has 
been followed. The Collector assessed the damages at Rs. 3,000. 
The Subordinate Judge, upon the objection of the plaintif, has 
considered the matter and raised the compensation to Rs. 5,000. 
The plaintif has now appealed to this Court, and a cross-appeal 
has also been preferred on behalf of the Secretary of State. On 
behalf of the appellant, exception has been taken to the award 
of the Subordinate Judge on five grounds, namely, frst, that the 
damages ought to have been assessed on the basis of the whole 
of the loss sustained by the plaintiff, and not merely on the foot- 
ing of halfthat sum; secondly, that the compensation should 
have amounted to at least fifteen times the annual loss ; ¢hirdly, 
that interest ought to have been allowed upon the damages 
awarded, from the time of the acquisition of the lands on both 
banks, under the Land Acquisition Act ; fourth/y, that, as damages 
were admittedly caused by reason of illegal proceedings 
taken under colour of, but really not in accordance with, the 
statutory provisions on the subject, by analogy, some allowance 
ought to be made on account of compulsory acquisition .under 
such exceptional circumstances ; and ffthly, that proper direc- 
tions ought to be given in respect of the costs of the litigation 
antecedent to the present enquiry. In support of the cross- 
appeal, it has been argued, onthe other. hand, frst, that the 
profitshave been calculated upon an erroneous basis,. and that 
no account should have been taken ‘of those.earned after the 
acquisition had been made; secondly, that the compensation 
ought not to have been allowed at more than half of fifteen 
times the annual loss; and thirdly, that interest on damages 
ought not to be allowed for a period earlier than the date of the 
actual disturbance of the ferry. In our opinion, the appeal, 
as also the cross-appeal, must succeed in part. 

In support of the first contention of the appellant, it has 
been argued that the damage to be awarded ought not to have 
been based on one half of the annual loss, the other half of 
which has been attributed to fair competition, on account of 
which no damages are recoverable. In our opinion, there is no 
substance in this contention. As was explained in the previous 
judgment of this Court, the taking of -property that merely 
injures a franchise, but does not interfere with the exercise of 
it, is not such a taking of property from ‘the ‘owners of the 
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franchise as to require compensation. Cooling v. Great Northern 
Ry. Co. (1), Queen v. Cambrian Ry. Co. (2), and Hopkins v. 
Great Northern Ry. Co.,(3). In other words, as stated in Hammer- 
smith v. Brand (4), in so far as loss of the income of the 
ferry results from the user and not the execution of the works 
of the Railway, no compensation can be claimed. In the case 
before us, therefore, the Court ought to determine how much 
of the annual loss is traceable tothe acquisition of lands for 
construction of the Railway, and how much can be attributed 
to the user of the Railway by people who would otherwise have 
been obliged to have recourse to the ferry. The learned vakils 
on both sides, have suggested that we should, as a jury, deter- 
mine the proportion. The Court below has taken the ratio as 
one of equality. In our opinion, there is no reason to justify a 
departure from this conclusion. We must, accordingly, overrule 
the first contention of the appellant, and hold that the compen- 
sation ought to be assessed upon one half of the annual loss, 
which may be assumed as the loss of income of the owner of 
the ferry, due to the acquisition of the lands for the construc- 
tion of the Railway bridge. 

In so far as the second contention of the appellant is con- 
cerned, wethink that it ought to prevail. The Collector assessed 
the compensation at fifteen times one-halfshare of the annual loss. 
The Subordinate Judge has reduced it toten timesthat sum. We 
think that the Collector was right, upon the analogy of the 
principle recognized in section 17 of the Bengal Ferries Act, 
1885, which provides that when a private ferry is taken osses- 
sion of by the Government, the owner thereof may be awarded 
compensation up to a limit of fifteen times the average net pro- 
fits of the previous five years. As was explained in our previous 
judgment, capitalization of profits is not necessarily a conclu- 
sive test of present value, but it is a useful element to be 
taken into consideration. In other words, the probable future 
earning involves an element of uncertainty which ‘cannot be 
overlooked, because franchises of the description before us are 
neither exclusive nor perpetual, and competition is possible, if 
not, as the event has shown, more than probable. Consequently, 
it would not be right to capitalize the profits at the number of 
years’ purchase, corresponding to the lowest rate of interest in 


(1) (1850) 15 Q. B. 486. 
(2) (1869) L. R. 4 Q. B. 820; (1871) D. R. 6 Q. B. 422. 
(3) (1877) 2 Q. B. D. 224, (4) (1869) L. R. 4 H. L, 171. 
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the market. At the same time, a moderate number of years 
purchase may be accepted as a fair test of the value of the 
franchise, and we think that in this matter regard may well be 
had to the statutory provisions on the subject. The second 
point; therefore, must be decided in favour of the appellant, and 
the compensation assessed at fifteen times the annual loss attri- 
butable to the acquisition of land for the construction of the 
Railway works. This also negatives the second contention of 
the respondent, that the number of years’ purchase should be 
taken as half of fifteen, This is obviously fallacious, because 
although half the annual loss is taken as the basis for damages, 
it does not follow by any means that the aggregate loss should 
again be determined upon one half of the number of years’ pur- 
chase, which would otherwise be allowed. 

In so far as the third contention of the appellant is concerned, 
it may be taken along with the third contention of the respondent. 
The learned Subordinate Judge has allowed interest upon the com- 
pensation awarded, from the date of the decree. This is clearly 
wrong. The appellant claims interest from the date of acquisi- 
tion of the lands on both banks of the river, that is, from 
January, 1898. The respondent contends that, as there was no 
disturbance of the ferry till the beginning of 1901, interest 
ought not to be allowed for any antecedent period. It is 
admitted, in fact, on behalf of the plaintiff, thatthe ferry was 
worked on a profitable basis during the years 1899 and 1900. 
Under such circumstances, we hold that interest ought to be 
allowed fpon whatever sum is awarded as compensation, from 
the Ist January 190r. 

In so far as the fourth ground urged on behalf of the appellant 
is concerned, we think there is considerable force in it. 
The learned Government pleader has contended that the plain- 
tiff is not entitled to any statutory allowance, under section 23 
of the Land Acquisition Act, because such statutory allowance is 
decreed only upon the market value of land, and the damages 
assessed on account of disturbance to a ferry, cannot properly be 
regarded as the market value of land. It is not necessary for 
us to consider the matter from this point of view, because the 
learned vakil for the appellant concedes that he cannot claim 
additional compensation as a matter of right, under section 23 
of the Land Acquisition Act ; but he claims it rather because he 
has been deprived of his property by arbitrary proceedings not 
taken in accordance with the Act ; and he lays stress upon the 


59 


OIVIL. 
1910. 


Maharaja Sir 
Rameswar Singh 


Ve 
Secretary of State 
for India in Council. 


Mookerjee, J. 


60 


OIVIL. 


1910. 
aye 
Maharaja Sir 
Rameswar Singh 


T. 
Secretary of State 
for India in Council 


Mookerjee, J. 


THE CALCUTTA LAW JOURNAL, f Vou, XII. 


fact that he has not succeeded in obtainiug any decree for com- 
pensation at all, till after a protracted and contested litigation, 
at every stage of which his title to compensation has been 
strenuously denied. In our opinion, there is some force in this 
contention, and we consider that allowance ought to be made in 
his favour under the exceptional circumstances of the present 
case. Even if it is assumed that, as indicated by the case of Zhe 
Collector of Dinajpore v. Girja Nath Roy (1), compensation for 
loss of ferry, when it isawarded under the Land Acquisition Act, 
(which is not the ,case here) is not the market value of land, 
but is an amount awarded under clause (4) of sub-sectlon (1) 
of section 23, we are of opinion that,in the case before us, the 
plaintiff may legitimately claim some addition to the compensa- 
tion assessed on the basis of the loss of annual profits. We 
assess such additicnal compensation at one eighth of the 
Original sum. 

In so far as the fifth ground taken on behalf of the appel- 
lant is concerned, it is clear that the directions of this Court 
given in our previous judgment as to the costs of rhe litigation 
have been completely overlooked. On that occasion, we directed 
that the costs of: the appeal as well asthe costs of the Court 
below, should abide the result. This did not mean that the 
costs would be borne by the parties in proportion to their 
success and defeat. Ifthe plaintiff failed in his claim after remand, 
no doubt, the costs would have to be paid by him. If, on the 
other hand, the plaintiff entirely succeeded, the defendant would 
have to pay the costs. But if the plaintiff succeeded in establish- 
ing his claim, although he might not recover the entire amount 
demanded by him, some directions would have to be given by 
the Court as to the distribution of the costs. There is no con- 
troversy now that the claim of the plaintiff, which has been 
resisted by the defendant as wholly unfounded, was based on solid 
grounds, though the amount of compensation he claimed, was 
excessive. Under these circumstances, it must be held that the 
appeal to this Court, on the previous occasion, was perfectly 
legitimate, and the costs which were incurred, irrespective of the 
amount of damages claimed, ought to be paid by the defendant 
to the plaintiff. This includes the costs of the paper-book and 
the minimum hearing-fee in an appeal from original decree. 
These sums amount to Rs. 992-7-4. In so far as the costs of 
the lower Court are concerned, no exception can be justly taken 

(1) (1897) L. lL. B. 25 Oale. 846. 


Vou. XI) itign court. 


to the order made. In so far as the costs of this appeal are con- 
cerned, they must be borne by the parties in proportion to their 
success and failure here. 

There remains only one other point to be considered, namely 
the first point urged on behalf of the respondent. The Subor- 
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of the profits during ten years from 1890 to 1900. This includes 
two years, 1899 and 1900, which followed the acquisition. 
This, in our opinion, is not right. The method which was 
adopted by the Collector, namely, to take the average profits 
during the eight years antecedent to the acquisition, was 
obviously just. At the same time, we are unable to accept the 
contention of the respondent that the average profits during 
these eight years should be taken as Rs. 1,410, and not Rs. 1,450, 
This latter sum was undoubtedly paid tothe plaintiff by the 
lessee of the ferry, though the latter appears to have realized on 
an average only Rs. 1,410. Itis to be borne in mind, however, 
that he was himself an indigo planter, and had considerable 
business. The receipts did not include the sums which would 
have been paid by him if the ferry had been owned by a stranger. 
The .loss of profits, therefore, must be calculated on the 
basis of an annual income of Rs. 1,450, at the time disturbance 
was caused to the ferry. 

On these principles, the compensation payable to the plaintiff 
by the defendant, is easily calculated. The average annual profit, 
before disturbance was caused to the ferry, was Rs. 1,450. 
From this has to be deducted an annual expense of Rs. 50, 
which leaves a balance of Rs. 1,400. The average reduced 
income, after the acquisition, is Rs. 600. From this has to be 
deducted for expenses Rs. 50, which leaves a balance of Rs. 550. 
The annual loss, therefore, comes to Rs. 850. Only one half of 
this sum can be attributed to disturbance caused by the acquisi- 
tion of land for construction of the Railway and the bridge. 
The loss, therefore, to be taken into account, amounts to Rs. 425. 
If we capitalize this at fifteen years income, the compensation 
amounts to Rs. 6,375. If we add one eighth of this sum for 
illegal disturbance, the total amountsto Rs. 7,171-14-0. The 
plaintiff is entitled to a decree for this sum, with interest there- 
on at 6-per cent. per annum, fromthe ist January 1901 to the 
date of realization. The plaintiff is also entitled to Rs. 992-4-7, 
as costs of this Court at the previous hearing. He is further 
entitled to Rs. 714-12-3 as costs of the lower Court, inclusive 
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of the costs incurred before and after the remand. The 
costs of this appeal must be borne by the parties in proportion 
to their success, The costs of all the Courts will carry interest 
at 6 per cent. per annum from the date of this judgment till the 
date of realization. 


A. T. M. Decree varied, 


Before Mr. Fustice Chatterjee and Mr. Fustice Vincent. 
AMIR HOSSAIN KHAN AND OTHERS 


v 


NANAK CHAND AND OTHERS.* 


Plaint insufficiently stamped—Court allowing time to put in defisit 
fees— Extension of time—Lapse of original perivd—Cicil Procedure Cade 
(Act XIV of 1882) Section 54—Rajection of Plaint—Civil Procedure Oude 
(dot V af 1908), section 148—Power of Court—Court Fees Aot (VII of 
1870). seotior 28, 

A plaint was filed on the 8th February, one day before the presoribed 
time limit, on insufficient stamp, The Court granted one week’s time for 
making up the defolt, The deficit was put in on the 16th, one day too late, 
The Court ordered an applicatlon for extension of time by one day to be 
putin, Such application was made on the 18th and the plaint ordered to be 
registered : 

Held, the suit was in time. The Court was quite competent to extend 
the time originally fixed, even after such period had elapsed. 


Bhugwar Dus v, Abu Ahmad (1) followed. 


Section 148 of the new Code of QCivil Procedure is legislative recognition 
of the rule that the Court has such power. 


Held further : Section öt is not mandatory and the Court is*not bound 
in al? cases to reject the plaint. 


Appeal by the Defendant. 
Suit upon a mortgage. 


The material facts appear from the judgment of Chatterjee J. 

Moulote Syed Shamsul-Auda (with Babu Raghu Nath 
Singh) for the Appellants :—The Court can grant but one 
extension of time. It has no power to grant any subsequent 
extension. Even assuming that it can grant a subsequent 
extension, it has no power to grant an extension after the 
lapse of the period originally fixed. The Court was in this case 


* Appeal from Appellate Order No. 261 of 1908, against the decision of 
Baba Prayag Nath, Subordinate Judge, Shababad, dated the Ith March 1908, 
reversing that of Babu Bhagwat! Obharan Kundu, Munsiff, Sasseram, dated 
the 3lst July 1907. 


(1) (1891) I. L. R., 16 Bom. 268, 


wy 
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bound to reject the plaint on the 15th and merely because it 
did not do so, the plaintiff can take no advantage. The law 
recognises, ‘that is done which ought to have been done.’ 
The plaint in this case can at the most be treated as filed on 
the 18th as laid down by the Full Bench in Fadmanand v. 
Anant Lal (1). The suit is therefore barred. 

Babu Narendra Kumar Basu for the plaintiff-Respondent :— 
The Court may extend the period not only once but from time 
to time. See Razktshori v. Madanmohan (2). Section 148 of 
the new Code expressly mentions the power. It does not confer 
anew power, but merely codifies the already subsisting power 
of the Court. The order by the Full Bench in Padmanund v. 
Anant Lal (1) was on the peculiar facts of that case. The plaint 
had not been previously verified. See judgment of Ghose J. 

COAL. 
The following judgments were delivered : 


Chatterjee J.—The plaint in this case was filed on the 8th 
of February 1905. one day before the prescribed time limit, on 


- insufficient stamp. The Court granted one week’s time for 


making up the deficit: the 15th of February was therefore the 
last day for the purpose. The plaintiff, however, put in the 
deficit on the 16th of February, one day too late. The Court 
ordered that a petition for extension of the time fixed by one 
day, might be filed and such a petition was filed on the 18th 
February and the case was registered on that date. The 
defendants contended that the suit was barred by limitation 
and the Court of first instance accepted the plea and dismissed 
the suit. On appeal by the plaintiff the learned Subordidate 
Judge has upset the judgment of the first Court and remanded 
the case for trial on the merits. 

It is contended in second appeal before us that the learned 
Subordinate Judge is wrong : that the Court was bound to reject 
the plaint on the failure of the plaintiff to put in the required 
Court-fee on the 15th and that the order of the 18th February 
even if it could be construed as granting an extension of time 
was incompetent. 

It is admitted that the Court could extend the time originally 
fixed if an application had been made within the 1 sth February ; 
it is contended, however, that the Court could not grant such 
extension ex fost facto and reliance is placed on the case of 
Padmanuna Sing v. Anant Lal (1). In that case an insufficiently 


(1) (1905) I. L. RB. 84 Oale. 20, (2) (1008) I. L. R. 81 Oale. 75, 
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stamped plaint had been filed on the 23rd June and time was 
given up tothe 5th July for making up the deficit, there was 
no applicatian for extension but the deficit was actually paid on 
the 9th July on which'day the plaint was verified also and then 
registered : the question put to the Full Bench was whether the 
Court could after registering the plaint reject it. Ir was answered 
in the affirmative but the learned Judges ordered that the plaint 
might be taken to have been filed on the gth July and the 
order rejecting the plaint was set aside. The Chief Justice 
thought that the order of the 9th July might be taken as 
granting an extension of the time fixed, up to the gth, but the 
majority accepted the application of the appellant to treat the 
plaint as presented on the 9th when the Court-fee was paid and 
the plaint verified. This last fact mentioned in the judgment of 
Mr. Justice Ghose is important, for the want of verification was 
a material defect in the plaint andthe suit was considered as 
instituted when the plaint became complete. Besides there 
was no application for extension and as pointed out by Mr. Justice 
Rampini the order to register was made by the Court uncons- 
ciously of the default of the plaintiff. The case of Hurt Mohun 
v, Naimuddin Mohamed (1) relied upon by the lower Court does 
not apply as there the payment was made within the time fixed 
by the Court. The case of Brahmomoyt v. Andist (2) comes 
nearer and is against the appellant but there also, there was no 
application for extension and the Court did not think it 
was making an extension. The above case was referred to 
with approval inthe case of Hara Kumar Pal Chowdhury v. 
Shetkh Safatullah (3), but in that case also there was no 
application for extension of time. The question therefore as 
to whether the Court can extend the time ex post facto has 
not been authoritatively decided in this Court. There is 
express decision inthe Bombay Court in the case of Bhugwan 
Das Bagia vx. Haji Abu Ahmad (4). Mr. Justice Telang acting 
on the principle of the decision of the Privy Council in the case 
of Baurt Narain v. Seo Koer (5), held that it was competent to 
the Court to extend the time fixed under section 54 even after 
the expiry of the time originally granted. That case and the 
case of Rajab Ali v. Amir Hassein (6), are both on the construc- 
tion of section 549 of the Civil Procedure Code; the wording 


(1) (1892) I. L. R, 20 Cale. 4l. (4) (1891) I. L. R. 16 Bom. 263. 

(2) (1899) I. I. R 27 Galo. 376, (5) (1889) I. L. R. 17 Cale 612. 

(8) (1905) 9 O. W. N. 845 ; (6) 11889) I. L R. 17 Cale, 1 P.C. 
J. 70. 


O. L.J 


wh 
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however “shall reject” is common to section 549 and section 54 
and there is no reason why the same rule of interpretation should 
not apply. Section 148 of the present Civil Procedure Code 
expressly empowers the Court to extend any time fixed by it 
even after the expiry of the period originally fixed and this we 
think is legislative recognition of the rule laid downin the 
Bombay case and the cases on which the same was based. 

In the present case the default was brought to the notice 
of the Court which directed the filing of an application for 
extension and when that was filed the suit was at once registered. 
We think this was an extension and the Court was quite com- 
petent to grant it. That being so the provisions of section 28 
of the Court-fees Act operate in favour of the plaint dating 
back fromthe 8th of February and the suit is not barred by 
limitation. The appeal is therefore dismissed with cost, one 
gold mohur. 

Vincent J.—I have read the judgment of my learned 
colleague and I agree that on the circumstance of the case the 
appeal should be dismissed with costs, for the reason stated. 


N. K. B. Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
NISTARINI DASI 


v 


; KAZIM ALI* 


Worigage decree—Payment to decres-holder before and after order absolute— 
Heeoution—Oieil Procedure Code (Act XIV of 1882) Seo, 258— Limitation 
Act (XV of 1877) Soh. IL. Art, 1784. 


Where the mortgagee makes an application for an order absolute and the 
mortgagor has previously made any payments towards satisfaction of the 
judgment-debt, it is open to him to urge that an order absolute ought not to 
be passed for the entire sum or that an order absolute ought to be passed 
for a smaller sum than what is mentioned as due in the decree nisi. When a 
decree has once been made, it is conclusive between the parties, 


Hakim Ali v. Abdul Gofur (1) and Benode Lal v. Brajendra (2) 
referred to. 


Section 258 of the Code of Civil Procedure (Act X1V of 1882) -applies to 
proceedings in execution of mortgage decrees, Hence any payment alleged to 
*Appeal from Appellate order No. 340 of 1909, against the order of W, N. 
Delevinge, Esq. District Judge of Hooghly, dated the 26th June, 1909, reversing 


that of Babu Syama Charan Banerjee, Munsiff of Oluberia, dated the 24th 
Murch, 1909, 


(1) (1903) 8 0. W. N. 103, (3) (1902) I, L. R. 29 Cale. 810, 
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1910, 
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Amir Hossain Khan 
v. 
Nanak Ohand, 


Chatterjee, J. 
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have been made to the deoree-holder and not certified by him within the time 
prescribed by Art. 178A, of the Limitation Act (XV of 1877) cannot be 
considered by the execution Court. 


Harish v. Jagabandhu (1) and Kedar Nath v, Kali Churn (2) explained. 
Hakim Ali v. Abdul Gaffur (3) and Malikarjun v. Narasingha (4) 
distinguished,+ 


Appeal by the Judgment- abit 
Application for execution of mortgage-decree. 


The facts of the case and arguments appear cucu | from 
the judgment. 

Babu Sarat Chunder Roy Chowdhry for the Appellant. 

Moulot Z. R. Zahed for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.-We are invited in this appeal to set aside an 
order of the Court below by which execution has been allowed to 
proceed on the basis of a decree in a mortgage suit. The 
decree nist appears to have been made so far back as the 
22nd July, 1896, but no application was made for order absolute 
till the 30th June, 1906. The order absolute was actually made 
on the 28th August of that year. Subsequently, the decree- 
holder took out execution of the decree and the mortgage 
property was sold. An application was then made by the 
representatives of the judgment-debtor to set aside the sale; 
at the same time, they applied also to set aside the decree mest 
as well as the order absolute both of which were alleged to have 
been made exfarte. On the roth August, 1907, by copsent of 
parties, the application to set aside the decree nzs# and the order 
absolute was withdrawn, but the execution sale was reversed. On 
the same day, the decree-holder again applied for execution of 
the decree, but this proceeding was subsequently abandoned. 
On the 7th September, 1908, the present application for 
execution was made. On the rith November following, the 
judgment-debtor preferred objections under section 244 of the 
Code of 1882, one of which was to the effect that the decree 
had been entirely satisfied. In the evidence given in support of 
this objection, it was sought to be established that after the 
decree #15¢ had been made, the decree-holder took possession 

(1) 1908) 7 0. L. J. 581. (8) (1903) 8 0. W. N. 102, 

(2) 1898) I. L. R. 25 Cale. 708. {4) (1901) I, L. R. 24 Mad, 412, 


+See Hakim Singh v, Ramsing (1908° I. L. R. 30 AIL 248. 5 A. L. J. 272. 
But see Vaidinada Samy v. Somasundram (1904) I. L. R. 28 Mad. 478 
F.B, 16M. L. J. 126 F, B. which overruled chanteuse vy. Narasingha 
(1901) I. L, R. 24 Mad. 413—Rep. 
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of the mortgage properties in August 1896, on condition that 
the judgment debt would be satisfied by the profits realizable by 
possession for eleven years. This story has been believed by 
both the Courts below, but they have differed as to the precise 
mode in which the rights of the parties were affected by this 
arrangement. The Court of first instance held that the 
decree-holder was not entitled to execute the decree which had 
been already satisfied. On appeal, the District Judge has held 
that as the payments were not certified to the Court under sec- 
tion 258 of the Code and as the time within which the 
judgment-debtor could compel the decree-holder to certify these 
payments had already expired, it was not competent to the 
execution Court to take notice of such payments, and that 
consequently the decree-holder was entitled to proceed with 
execution. The judgment-debtor has now appealed to this 
Court, and on her behalf, it has been argued that it is open to 
the judgment-debtor to show under section 244 of the Civil Proce- 
dure Code that the decree had been in reality satisfied. In our 
opinion, this contention is unsound and cannot be successfully 
maintained. 

It will be observed that according to the case made by the 
judgment-debtor and found to be true by the Courts below on 
the evidence, the arrangement for satisfaction of the decree 
from the usufruct of the mortgage property, was made in 
August, 1896, and in pursuance thereof, the decree-holder 
continued in possession of the mortgaged premises from 
August?1896 to August 1907. The sums which the mortgagee 
decree-hdlder realised from such possession of the mortgaged 
premises during the first ten years, were received by him before 
the order absolute was made in 1906. It is obvious that it is not 
open to the judgment-debtor, so long as the order absolute 
stands, to contend that these payments were made. As 
authority for this proposition, it is sufficient to referto the cases 
of Hatem Ali v. Abdul Gafur (1) and Benode Lal FPakrasht v. 


| Brajendra Kumar Saha (2). In the first of these cases, it was 


ruled that the Court to which an application is made under 

section 89 of the Transfer of Property Act to make an-order 

absolute, has full power to ascertain what balance of the 

mortgage-debt is really outstanding at the time of the application 

and to make the order absolute for the realization of that 

amount only. This indeed is manifest from the language of the 
(1) (1903) 8. 0. W. N. 102, (2) (1902) I. L. R. 29 Calo. 810. 
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section itself, which provides that if such payment, that is to 
say, the payment of the sum ascertained by the decree srst, is not 
so made, the plaintiff may apply to the Court for an order 
absolute for sale of the mortgaged property. If, therefore, 
the mortgagee makes an application for an‘ order absolute and 
the mortgagor has previously made any payments towards 
satisfaction of the judgment-debt, it is open to him to urge that 
an order absolute ought not to be passed for the entire sum, or 
that an order absolute ought to be passed for a smaller sum 
than what is mentioned as due in the decree ntst. The second 
case points out that when a decree has once been made, it must 
be taken to be conclusive between the parties, so that after a 
decree has been made, neither an agreement that the payment 
of a certain instalment would not be enforced, alleged to have 
been made between the parties before the decree, nor a 
plea of payment of a part of the claim alleged to have 
been made before the decree, can be of any avail to the 
judgment-debtor. In fact, if we were to accede to the contention 
of the appellant, the result would be that the validity of the 
order absolute would have to be called in question. If the 
appellant has any grievance, her remedy is, therefore, clearly 
by way of an appropriate proceeding to set aside the order 
absolute. What the precise nature or form of such a proceeding 
may be, it is not necessary for us to discuss on the present 
occasion. If it is alleged by the judgment-debtor that the 
settlement of the roth August, 1907 was to the effect that the 
sale should stand reversed and the mortgage-decree should be 
deemed satished by payments obtained by the mortgagee during 
the eleven years that he was in possession of the mortgaged 
premises, the order of the roth August 1907, by which she was 
allowed to withdraw the application under section 108 of the Code 
of Civil Procedure to set aside the decree #zs¢ as also the order 
absolute, may have to be vacated. In so far, therefore, as the 
appellant seeks to obtain the benefit of the sums received by the 
mortgagee before the order absolute was made, it is clear that 
she is not entitled to any remedy in the present proceedings. 
The only other question which requires decision is, whether 
she is entitled to the benefit of the payments received by the 
mortgagee after the order absolute was made on the 28th August 
1906 and before he abandoned possession in August 1907. The 
learned vakil for the appellant has contended that an enquiry 
into this matter is open to the Court under section 244 of the Civil 
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Procedure Code, and that section 258 has no application, 
inasmuch as that section has not been made applicable to 
proceedings in mortgage suits by the rules framed by this Court 
under section 104 of the Transfer of Property Act. In support 
of this proposition, reliance has been placed upon the cases of 
Harish Chandra Mandal vo fagabandhu Dutt (1), Kedar Nath 
v. Kali Churn (2), Hatem Alt v, Abdul Gafur (3) and 
Mallikarajuna v. Narasinha Rao (4.) In our opinion, the cases 
relied upon do not assist the appellant in any way. In the first 
of these cases, it appears to have been contended that it 
was not competent to the Court executing a mortgage-decree, 
which had been made absolute, to take notice of payments 
alleged to have been made after the date of the order absolute, 
because section 258 is not applicable to proceedings in execution 
of mortgage-decrees. It was ruled by this Court, however, that 
it was competent to the execution Court to take notice of these 
payments under section 244, if section 258 was held inapplicable ; 
as no question of limitation arose, it was unnecessary to decide 
whether the judgment-debtor should be allowed credit for these 
payments under section 244 or section 258 of the Code. In the 
second case, it was decided by a Full Bench of this Court that 
section 310A of the Code of Civil Procedure had no application 
to sales in execution of mortgage-decrees. That, of course, is not 
an authority directly in favour of the contention of the appellant ; 
and it may be observed that in the case of Dakshina Mohan 


Roy v. Basumati Debi (5), the decision of the Full Bench was. 


explained and its operation was restricted to the question of the 
- applicabili#y of section 310A to sales .in execution of mortgage 
decrees. It was further pointed out in this case that section 104 
of the Transfer of Property Actis an enabling section, and the 
rules made by the High Court under the provisions of that section 
do not limit the applicability of the provisions of the Code of 
Civil Procedure as regards sales held in execution of mortgage 
decrees. The third and fourth cases are clearly distinguishable. 
In each of these cases, the question raised was, whether section 
258 was applicable when an attempt was made by the defendant 
in a mortgage suit to prove that the sum determined by the 
decree nzst had been satished in part by payments made before 
the order absolute. It was ruled that section 258 had no 
(1) (1808) 7. 0. L. J, 581, (3) (1903) 8 O. W. N. 102, 


(2) (1898) I, L,B.26 Gale. 708. (4) (1901) I. L. R. 24 Mad. 412, 
(5) (1900) 4 O. W. N, 474, 
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eps application to a proceeding of this character. This, indeed, 
1910 becomes obvious when we remember, that a proceeding for an 
Nistarini Dast order absolute is not a proceeding in execution, Asskunutssa v. 
Kazim AN. Roop Lal (1), and consequently section 258 cannot be 
m appropriately applied at that stage of the suit. Bachu v, 
Mom yi Bicharam (2), Promatha v. Khetra Mohan (3). In our opinion, 
section 258 of the Code of Civil Procedure applies to proceedings in 
execution of mortgage decrees; in this view, any payment 
alleged to have been made to the decree-holder and not certified 
by him within the time prescribed by Article 173A of the 
Limitation Act of 1877, cannot be considered by the execution 
Court. This view is supported by the case of Chedumbara v. 
Ratna (4), which may be difficult to reconcile with the decision 

in Rajeswara v. Chath (5). . 

The result, therefore, is that the order of the District Judge 
must be affirmed and this appeal dismissed, but under the 
circumstances, without any costs. 

A. T. M. Appeal dismissed. 
(1) (1897) I. L, R 25 Calo. 133. (8) (1902) I. L. R. 29 Oale. 651. 
(2) (1909) 100. L. J. 92. (4) (1881) L L. R. 3 Mad: 118. 
(5) (1890) 1 M. L. J. 832, 
Beforé Sir Lawrence Jenkins, K. C. 1. E., Chief Fustice 
and Mr. Fustice Doss. 
RAJENDRA KUMAR BOSE 
OIVIL. i v. 
1910. GANGARAM KOYAL AND oTHerRs.* 
May, 16, 17. NMaintainability of suit—Frame of sit—Reotification oof Deoree-—Fraud— 
Oui Mistake— Alternativa reliaf. 


Where pleadings are so framed as to rest the claim for relief solely on the 
ground of fraud, it is not open to the plaintiff, if he fails in establishing the 
.fraud, to pick out from the allegations in the plaint, facts which might, if not 
put forward as proofs of frand, have yet warranted the platatiff in asking for 
relief, 
The case would be different where relief is asked alternatively, either on 
the ground of fraud, or failing that, then on some other equity, 
Appeal by the Defendant. 
Suit for rectification of a Decree. 
The facts appear from the judgments. 
* Appeal under Sec, 16 of the Letters Patent No, 71 of 1909. against the 
the judgment of the Hon'ble H. W.O. Carnduff, oue of the Judges of this 
Court, affirming that of Babu Mohim Ohandra Sarkar, Subordinate Judge of 


24-Parganas. dated the 9th May 1907, affirming that of Babu Nagendra Nath 
Chatterjee, Munsiff, Baruipore, dated the 9th November 1906, 
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The appeal first came on for hearing before Carnduff J. who 
delivered the following judgment : 

Carnduff J.—This appeal arises out of litigation commenc- 
ing with a suit brought by the present appellant against the pre- 
sent respondents for recovery of possession after partition of a 
share of certain land, together with a declaration of title and 
mesne profits. That suit came on for hearing on the 30th Sep- 
tember 1904, on which date issues were framed, the first and 
third expressly raising the question whether the appellant had, 
as alleged by him but dented by the respondents, been dispossessed 
by the respondents and so became entitled to mesne profits 
from the latter. The trial, however, did not proceed, the parties 
having apparently come to some arrangement, the result of 
which can only be gathered from the terms of the following 
order recorded at the time by the learned Munsiff under the 
head ‘Findings’; 

“ The defendants’ pleader argues that there should be effected 
a partition before deciding the question as to the amount of 
mesne profits recoverable by the plaintiff and the question who 
~ should be liable for the costs of the institution. I accordingly 
decree the suit in an intermediate form and order that let there 
be a partition of the plaintiff’s moiety share by metes and bounds, 
the questions as to liability for costs for institution and the 
amount of mesne profits recoverable by the plaintiff being 
reserved for decision hereafter.” 

The order then went on to appoint two Commissioners to 
effect tye partition. But the Commissioners so nominated 
apparently delayed and took no action, and on the 15th May 1905, 
both parties prayed that the commission might be stayed alto- 
gether and effect given to an amicable arrangement for partition 
arrived at between them and set forth in a schedule to their 
petition, On this the Munsiff, by an order dated the 26th idem, 
directed the suit to be ‘decreed on compromise in terms of 
solenamah filed by parties on rsth instant and the plaintiff to 
recover possession upon partition with mesne profits as might be 
ascertained in execution.” 

The appellant eventually proceeded to take out execution in 
respect of the mesne profits thus awarded to him; and the suit 
which has given rise to the present appeal was brought by the 
respondent for the setting aside of so much of the decree of the 
26th May as related to mesne-profits, his case, as put forward 
at the trial, being that that part of the order had been made by 
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mistake and should be held to be null and void. The respondent 
succeeded in both the Court of first instance, and. the lower 
appellate Court, and this special appeal is the result. 

On behalf of the appellant it is contended (1) that there 
was in fact no mistake in the decretal order of the 26th May, 
1905 and (2) that, if there was a mistake, a separate suit to 
correct it was not maintainable. 

As to the first ground of appeal, the argument is that the 
intention of the order of the 30th September, which was passed 
admittedly by consent in the presence of both parties, was to 
award mesne profits to be determined, as usual under the Code 
of 1882, in the execution stage ; that the petition of the r5th 
May was confined to the substitution of an amicable partition 
for a partition by Commissioners and left untouched the rest of 
the ad interim order of the 30th September ; and that the final 
order of the 26th May gave due effect to the earlier order, sub- 
ject only to the modification suggested in the petition and was a 
proper order such as the Court had jurisdiction to make. 

On the other hand it is contended on behalf of the respon- 
dent that the ad interim order of the 30th September, although 
unfortunately expressed, cannot possibly be construed as an 
adjudication awarding mesne profits, that if it was intended to be 
such an adjudication, it was wholly without jurisdiction, and that - 
the passing of the final order for mesne profits can be explained 
only by the theory of inadvertence and mistake. 

Iam of opinion that the latter contention is correct and 
should prevail. The appellant’s allegation as to his dispossession 
had been expressly traversed, and the claim for mesn@ profits 
had been directly repudiated by the respondent in the partition 
suit, and the Court of first instance in the suit with which I am 
now concerned, has found as a fact and the finding has not been 
displaced by the lower appellate Court, that there was in the 
earlier suit no evidence to support the claim for mesne profits 
and nothing to show any admission by or on behalf of the res- 
pondent of liability therefor. It follows, then, that there were 
before the Court no materials for any adjudication as to mesne 
profits ; and that being so, the only reasonable construction to put 
on the order of the 30th September is that, in accordance with 
a suggestion made by the respondent’s pleader it left the entire 
question relating to mesne profits (including the question of 
liability) inthe air dnd kept it open for decision thereafter. 
The joint petition of the 15th May was silent on the point and 
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in that connection obviously made no change in the position. 
Consequently the direction as to mesne profits in the final order 
of the 26th idem was wholly unwarranted and must be held to 
have been made without jurisdiction as the result doubtless of 
mere inadvertence, or of misunderstanding or of both. 

As tothe remaining contention, I agree with both the Courts 
below in holding that the suit was maintainable and in doing so, 
I follow the decision of this Court in Fogeshwar Atha v. Ganga 
Bishen (1). The ruling in Sadko Misser v. Golap Singh (2), is, 
no doubt, very broadly expressed, but it can, Ithink, be distin- 
guished and the case of Chand Mea v. Srimatt Asstma Bewa (3), 
not only is also distinguishable, but lays down nothing more 
than the negative proposition that it is not every errorina 
decree that can be challenged by a separate suit. 

The result is that I think that the suit was rightly decreed ; 
and this appeal must be dismissed with costs. 

Against this judgment the above appeal was preferred under 
section 15 of the Letters Patent. 

Babus Dwarka Nath Mitter and Sailendra Nath Palit for 
the Appellant. 

Babus Provash Chandra Mitter and Sushil Madhab Mallik 
for the Respondents. 

The following judgments were delivered : 

Jenkins C. J.—This appeal arises out of a suit brought to 
rectify a decree passed in a previous suit No. 830 of 1904. If 
regard be had to the allegations of the plaint it is apparent that 
the plaintiff’s case rested on fraud, and the Munsiff has correctly 
described the position when he said: “The plaintiff's case is 
that the decree was vitiated by fraud which consisted in the 
present defendants having misled the Court to pass the decree.” 
The fraud was negatived, and thereupon a case of mistake was 
set up, and on this ground the Munsiff passed a decree in the 
plaintiff's favour. This was confirmed by the lower appellate 
Court and also by the judgment of this Court on appeal when 
the case was heard by a single Judge. From this judgment the 
present appeal is preferred. 

I take it to be well established that where pleadings are so 
framed as to rest the claim for relief solely on the ground of 
fraud, it is not open to the plaintiff, if he fails in establishing the 
fraud, to pick out from the allegations of the plaint facts which 


(1) 11908) 8 O. W. N. 478 ` (2) (1899) 8 O. W. N. 375. 
(3) (1906) 10 0. W. N. 1024, 
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IVIL, might, if not put forward as proofs of fraud, have yet warranted 
1910. the plaintiff in asking for relief. A defendant, in answering a 
Räjokdra Kima case founded on fraud, is not bound to do more than answer the 
Bose case in the mode in which it is put forward. If, indeed, relief 
Gunia Koyal. is asked alternatively, either on the ground of fraud, or, failing 
Je ukine, O. J that ground, then on some other equity, a plaintif may fail on 
dae the first but succeed on the latter alternative. But, then, the 
attention of the defendant has been distinctly directed to it, and 
he has been called to answer the case according to both alter- — 
natives ; see /Zickson v. Lombard (1). This statement of the law 
has been treated by the Privy Council as applicable in India (see 
Guthric v. Abool Mazufer Nooroodin Ahmed (2) and the present 
case falls precisely within it ; for the charge was one of fraud, and 
that having failed, the plaintiffs by picking out stray allegations 
from their plaint have endeavoured to make good a case entitling 
them to rectification on the ground of mistake. I refrain from dis- 
cussing the question as to how far the Courts in India can entertain 
a separate suit to rectify a consent-decree on the ground of mistake. 
As for the reason I have already stated, the decree of the lower 
appellate Court should be set aside and the suit dismissed with 
costs throughout. . 
Doss J.—I agree. 
N. K. B, | Appeal decreed. 
(1) (1866) L, R, I. H. L. 324, 886, (2) (1871) 15 W. R. 50 (54) P, O. 
secret nerona ° 
Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
GOURMONI DEBI 
OIVIL, v. 
1910. CHAIRMAN OF PANIHATI MUNICIPALITY.* 
per 


March, 17, 18,28, Alaripora Brahmin, suit by—Claim to qffictate as priest at the cremation 
Juno, 16. cerenony—Oiril Procedure Code (Act V of 1908) Seo. 9—Custom, valid, 
= essentials of—Agreement with Alunicipality to officiate as priest, if speci- 
fioally onforceable—Bengal Municipal Aet (III of 1884 B. C.), Seo. 260A. 

— License to employ cremation priest, tf can be granted. 


Whers the plaintiff claims a hereditary right to officiate exolusively as a 
priest on the occasion of the cremation ceremony of all dead bodies brought 
for funcral toa particular place, the suit is maintainable as one of a Civil nature, 


* Appeal from Appellate Decree No, 1853 of 1907, against the decree of 
Babu Mohim Ohnnder Sirear, Subordinate Judge of 24-Perganas, dated the 
8th July 1607, affirming that of Babu Kunja Behari Gupta, Munsiff of Sealdah, 
dated the 22nd December, 1906. l 
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A claim for a declaration that the plaintiff is entitled, to the exclusion of 
all other Brahmins of the class to which he belongs, to officiate as a priest at 
the cremation ceremony is not maintainable under Hindu Law or under any 
customary right . 

A custom to be valid, must have four essential attributes; first, it must 
be immemorial ; secondly, it must be reasonable ; thirdly, it must have oonti- 
nued without interruption since its immemorial origin, and fenrthly, it must be 
certain in respeat of its nature generally, as well as in respect of the locality 
where it is alleged to obtain and the persons whom it is alleged to affect. In 
order to ascertain whether a particular custom is reasonable or not, one must 
look to the possible period of its inception, 

A voluntary consent of the people to the employment of the plaintiff or 
his predecessors as cremation priests, cannot confer upon him any exclusive 
right, and the continuance of this state of things, even for generations cannot 
confer upon him a legally enforceable right. 

An agreement with the Muniolpal Corporation that the plaintiff alone 
would officiate as a priest at the cremation ceremony is not specifically 
enforceable, 

Section 2604 of the Bengal Municipal Aot does not contemplate that the 
Commissioners should create a monopoly in favour of any person, even in 
respect of fuel shops. More than one person can get licenses to keep fuel shops 
for the sale of the necessary articles at the prescribed rates, 

The Municipality and the licensee from them are not entitled by the grant 
of the license under section 260A of the Bengal Municipal Aot to compel any 


person to employ a particular cremation priest, and they have no authority to 
levy any feefor this purpose. 


Appeal by the Plaintiff. 

Suit for declaration that the plaintiff has a customary 
right, hereditary in her family, to utter mantras at the burning 
ghat ig Panihati, and that the defendant Municipality has no 
power to interfere with the exercise of such right. 

The facts and arguments appear sufficiently from the judgment. 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Sib Chunder Palit for the Respondent. 

` C. A. V. 

The judgment of the Court was delivered by 

Mookerjes J.—The substantial question of law, which calls 
for decision in this appeal, is one of some novelty, and relates 
tothe right of a degraded Bramhin, of the class known as 
Mariporas, to officiate, in a specified burning ground, at the 
cremation of all dead bodies brought there, and of the right of 
a Municipal Corporation governed by the provisions of the 
Bengal Municipal Act of 1884, to create in favour of a member 
of this class of Bramhins, an exclusive right of this character. 
The circumstances, under which this question arises for con- 
sideration, have not formed the subject of controversy before us. 
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The plaintiff, a Hindu lady, alleged that she was a member of 
the class of degraded Bramhins known as Mariporas ; that her 
father, and before him his ancestors used to officiate as priests 
at the funeral ceremony of all dead bodies brought for the pur- 
poses of cremation, to the burning ghat within the jurisdiction 
of the Municipality of Panihati; that this right was hereditary 
in the family to which she belonged ; and that after the death 
of her father, she had got the ceremonies performed by her 
husband as her agent. On the 16th March 1905, she applied 
to the defendant, the Chairman of the Panihati Municipality, 
for a license to sell firewood at the burning ghat; her offer of 
an annual sum of Rs. 410 as consideration was accepted, with 
the result that the Chairman directed that a contract should 
be executed with her for aterm of three years, from 1st April 
1905 to 31st March 1908. She paid the money for one year, 
and was permitted to sell firewood during that period. There 
was, however, some difference between her and the Municipality 
as to the terms of the agreement ; the latter insisted that one 
ofthe terms should be that she could employ an officiating 
priest at the cremation ceremonies only by virtue of the license ; 
on the other hand, she maintained that the right was hereditary 
in her family by custom, and consequently no reference should 
be made in the contract about the performance of the funeral 
ceremonies. The result of this dispute was, that on the zoth 
March 1906, the defendant Municipality granted a license to 
the second defendant, the consequence of which has been to 
prevent the plaintiff not merely from selling firewood but also 
from employing an officiating priest to utter the mantras at 
the time of cremation, Accordingly, on the 21st March 1906, 
the plaintiff commenced this action for declaration ,that the 
plaintiff has a customary right, hereditary in her family, to utter 
mantras at the burning ghat in Panihati, and that the defendant 
Municipality has no power to interfere with the exercise of such 
right ; she further prayed for specific performance of the agree- 
ment made with her by the Chairman on the 16th March 1905, 
and for cancellation of the engagement made by the defendant 
Municipality with the second defendant on the zoth March 
1906, by which the latter was authorised exclusively to sell 
firewood, and to officiate as priest at the cremation ceremony. 
The Courts below have concurrently dismissed the suit, but not 
on identical grounds. The original Court held that the plain- 
tiff has failed to establish that the alleged customary right was 
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hereditary in her family ; it further held that specific perfor- 
mance ought not to be granted of the agreement made by the 
Chairman, inasmuch as it was u/tra vires, in the view that the 
Chairman could not grant a license for more than one year, nor 
in respect of a sum exceeding Rs. 500, The Court of Appeal 
below has affirmed the decree of dismissal of the Court of first 
instance, on the ground that the right claimed is of an ecclesias- 
tical nature, and the civil Court has no jurisdiction to entertain 
the suit. It has further held that in so far as the suit is for 
specific performance of the agreement for sale of firewood, the 
agreement is not legally enforceable, because made by the 
Chairman without the sanction of the Commissioners at a meeting. 
The plaintiff has now appealed to this Court, and on her behalf, 
it has been contended that the decision of the Subordinate Judge 
is erroneous, frst, because the right claimed is enforceable in a 
civil Court, and secondly, because the contract was not ultra 
vires, and was in any view enforceable, as it had been partly per- 
formed, and consideration had been paid and accepted in respect 
of such part. Both these positions have been strenuously con- 
tested on behalf of the respondent, and it has further been 
argued tht it was competent to the Municipality to grant to the 
second defendant an exclusive right of sale of firewood and em- 
ployment of priests to officiate at the cremation ceremony, and 
that after such a license had been granted, it was not open to 
the plaintiff to ask for its cancellation. After careful considera- 
tion of the arguments which have been addressed to us, we have 
come to the conclusion that the claim to officiate as a priest at 
the creńĥatíon ceremony which has been put forward by the 
plaintiff on the basis of an exclusive hereditary right vested in 
her family, is not enforceable, though the view, taken by the 
Court below as to the maintainability of the suit, is obviously 
erroneous. We have further arrived at the conclusion that the 
action of the Municipality, in granting a license to the second 
defendant which authorises him exclusively to employ priests 
to officiate at the cremation ceremony, is entirely #/ira vires. 
Before we deal with the question of the nature of the right 
to officiate asa priest, it is necessary, therefore, to show that 
the view of the Subordinate Judge that the suit is not main- 
tainable, is erroneous, 

It may be conceded that suits in which the principal 
question relates to the performance of religious rites or cere- 
monies, are not suits of a civil nature, and to the same category 
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belong suits for vindication of a mere dignity attached to an office. 
But it is well-settled that suits in which the principal question 
relates to the right to an office, are suits of a civil nature, and 
not the less so because the right claimed may depend upon the 
decision of questions as to religious rites or ceremonies or even 
religious tenets. Arishuamavy. Krishnaswamt (1), Krishanaswamt 
v. Krishnamacharyar (2). Now, suits for offices of a religious 
character, that is those in which the title to the office is de- 
pendent upon the performance of religious rites and ceremonies, 
may be divided into two classes, namely, frsé religious offices 
to which fees are appurtenant as of right, and secondly, reli- 
gious offices to which no fees are attached, but which entitle 
the holder thereof to receive such gratuities as may be paid to 
him. In the former class of cases, that is in respect of offices 
to which fees are attached, there is no doubt that a suit will 
lie for declaration that the office is vested in the plaintiff. 
Mahamud v. Sata Ahamud (3). As regards religious offices of 
the second class, there has been some divergence of judicial 
opinion upon the question, whether a suit will lie for an office to 
which no fees are attached. In this Court, the view has been 
maintained that a suit by a person claiming to be entitled to a 
religious office of this description against an usurper for declara- 
tion of his right to the office, is a suit of a civil nature main- 
tainable in a civil Court. Mamat Ram v. Bapu Ram (4), Kali 
v. Gowrt, (5) and Dino Nath v, Pratap Chandra (6). The con- 
trary view has apparently been maintained in Madras. Zholappah 
v. Venkata (7), Subba Raya v. Vedanta (8). In Bombay, a dis- 
tinction has been made between an office which is attached to 
a particular temple or place, and an office which is entirely 
personal in character. As regards the former class, it has been 
held that the suit is maintainable. Limba v. Rama (9), 
Gursangaya v. Tamana (10). As regards the latter, the balance 
of authority supports the view that the suit is not maintainable, 
Murari v. Suda (11), though the contrary view was maintained 
in Sayad Hashim v. Husen Sah (12). This distinction between 
local and personal offices has also been recognised in Allahabad. 
Barsatt v. Chamru, (13), Chamru v. Babu (14). In the case 
(1) (1879) I. L. R, 2 Mad. 62; L. B. 6 B. A, 120. 


(2) (1882) 1. L. B. & Mad, 318. (8) (104) L L. R. 28 Mad. 23, 
(3: (1861) 1 Bom. H. O. R. App. 18 (9) (1888. 1. L. R 18 Bom, 548. 
(4) (1887) I. L. R. 15 Cale. 159, 10) (1891 1. L, B 16 Bom 281, 
(5) (1890) I. L. R. 17 Oale. 908, ~ (ll; (1882) I. L. B 6 Bom. 225. 
(6) (1899, 1. L. R. 27 Oale. 80. (12) (1888; Í. L. R. 18 Bom. 429. 
(7) (1895) 1, L. R 19 Mad. 62, (18) (1907) 4 A. L, J, B. 7415. 


(14) (1910) 7 A. L. J, R. 529. 
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before us, the plaintiff claims a hereditary right to officiate 
exclusively as a priest on the occasion of the cremation ceremony 
of all dead bodies brought for funeral to a particular place, 
namely, the burning ghat at Panihati. Whether, therefore, 
we adopt the Calcutta or the Bombay view, the suit is clearly 
maintainable. The contrary view taken by the Subordinate 
Judge cannot be supported. Though fees are not appurtenant 
as of right to the office claimed by the plaintiff, yet the holder 
of the office does, on performance of the services, receive a 
gratuity, the amount of which is often regulated by custom 
and is sometimes possibly stipulated beforehand by the parties. 
In this view, it is impossible to hold that the suit for the estab- 
lishment of an alleged right to a religious office of this des- 
cription, is not a suit of civil nature; we must, accordingly 
proceed to consider the nature of the right claimed by the 
plaintiff, how far it has been established, and whether it is 
enforceable in law. | l 

The claim of the plaintiff is sought to be based on a two- 
fold ground, namely, frsf, that under the Hindu Law, she is 
entitled exclusively to perform the usual religious ceremonies 
at the time of the cremation of all dead bodies brought to the 
Panihati burning ghat ; and, secondly, that she is entitled to a 
customary right of the same description, as the right has been 
exercised by her ancestors for many generations. In so far 
as these grounds are concerned, it will be observed that the 
plaintiff seeks not merely fora declaration that she is entitled 
to officiate as a funeral priest, but that she is so entitled to the 
exclusion of all other Brahmins of the class to which she belongs. 


‘In our opinion, the exclusive right claimed by the plaintiff can | 


not be sustained, though the authorities are, by no means, un- 
animaus. So far back as 1818, it was ruled by the Bengal 
Sudder Court in the case of Radha Kishen v. Sham Sernta (1), 
that a Hindu who has employed an officiating priest from gene- 
ration to generation, is not at liberty to discard such priest whilst 
the latter is capable of performing sacrificial or other religious 
duties. This view, which was subsequently affirmed in Chourast 
v. Dewan Chand (2) and Kali Charan vw. Hart Kristo (3), was 
founded on certain texts quoted by Jaggannath in his Digest 
of Hindu Law (translated by Colebrooke, Volume II, pages 163- 
180). In 1850, however, the opposite view was adopted in the 


(1) (1818) 2 Mac. Sel. Rep, 259, (2) (1837) 6 Mac, Sel. Rep. 183, 
(3) (1848) Bengal S, D. A 582, 
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case of Hargobind v. Bhabani Prosad (1), where it was ruled 
that parties who require religious ceremonies to be performed 
for their benefit are at liberty to choose the priest by whom 
they shall be performed, and it was stated that this doctrine 
had been recognised by implication in Gour Das v. Ananda 
Mohun (2). The consequence of this conflict of decisions was, 
that the matter was reconsidered by a Full Bench of the Sudder 
Court in 1852 in the case of Rama Kanta v. Goutndo Chandra (3). 
It was ruled by a majority of four Judges against one that a 
suit was not maintainable by a priest with a view to be restored 
to his office, and to procure the removal of another person who 
has been employed as priest. Sir R. Barlow J. observed that 
the Courts can exercise no control over the faith and conscience 
of a Jujman who refuses to resort to a particular priest, and 
gives preference to another for the performance of the cere- 
monies of his religion. Jackson J. added that it is a personal. 
right in every Hindu to choose his own priest and there is no 
law to limit the exercise of this right ; it may be a sin in him 
to employ a particular priest or not to employ him, but this 
is simply a matter of conscience ; he may be liable elsewhere 
to punishment for it, but he is not liable to punishment by the 
civil power nor has the civil power any legal authority to force 
him to perform a religious duty of this kind. Colvin and Mytton 
JJ. pointed out that as admittedly a Hindu may discard a 
priest who is not ‘faultless,’ and as the description of what 
constitutes a fault ina priest is of the vaguest character, the 
civil Court cannot determine whether the refusal t@ employ 
a priest, has been justifiable, and that in fact, if the Courts 
attempted to control the convictions of the jrjman on such 
points, tit would be to establish the worst kind of tyranny by 
means of uncertain decisions which could only be passed on the 
most doubtful and in truth arbitrary grounds.” The view thus 
set forth by the majority of the Full Bench has ever since been 
accepted as good law in this Court ; see Roodurmen v. Damodur (4), 
Madhab Chunder v. Nabeen Chunder Dutt (5), Becharam v. 
Thakoormont (6) and Mugjoo Panden v. Ram Dyal (7). The prin- 
ciple affirmed by the superior Courts in this Presidency has been 
adopted in the North-Western Provinces. Lalla v. Ganeshi (8), 


(1) (1850) Beng, 8. D. A. 296. (5) (1866) 5 W. R, 224, 
(2) (1849) Beng. S. D. A. 428. (6) (1868) 10 W. R. 114;8B.L. R 58. 
(3) (1852) Beng. 5. D, A. 398, (7) (1871) 15 W. BE. 581;8B, L R. 50, 


(4) (1862) 1 Hay 865. (8) (1856) Agra S, D. A. 509° 
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Hur Lall x. Feo Rakhan (1) and Bekaree v. Baboo (2), which 
were treated as good law in Channuv. Babu (3). A similar view 
has been adopted also by the Madras High Court. Ramakrishna v. 
Ranga (4). The contrary view, however, has prevailed in the 
Presidency of Bombay where it has been raled that a village 
priest can maintain a suit against a ujman who has employed 
another priest to perform religious ceremonies and recover the 
amount of the fee which would properly be payable to him if 
he had been employed to perform such ceremonies. Mooljee 
Purseram v. Naguy (5), | Muncharam v. Amba (6), Btthal v. 
Baba Bhut (7), Sitaram v. Sitaram (8), Vithal v. Anant (9), 
Dino Nath v. Suda Shtva (10) and Waman v. Balaji (11). But 
though there is this divergence of judicial opinion on the subject, 
we are not prepared to dissent from the view adopted by the 
Sudder Dewany Full Court in 1852. The texts upon which the 
contrary view was supported in the earlier cases, do not, in our 
opinion, admit of the interpretation that even a family priest 
is entitled to compel his employment on the occasion ‘of religi- 
ous ceremonies. As was observed by Mookerjee J. in Magoo v. 
Ram Dayal (12), the texts do not show that there is any heredit- 
ary right of priesthood in any family of Brahmins, so as to be 
capable of enforcement in a Court of justice. The right of a 
purohtt to officiate at the ceremonies of a family because his 
ancestors had before him performed similar ceremonies, is not a 
right enforceable at law, because no one can compel another to 
employ him as a fpuroht? against his will, and a Court has no 
power t® enforce its order against the conscience of the party. 
[See the Commentary of Savara on the Mimansa Darsana, 
Chap. lII. Sec 7, which states explicitly that a priest can officiate 
as such only when invited by the person for whom he performs 
the ceremonies, acta wf: fram. To the same effect is 
Kumarila Bhatta in his Tantra Vartika, Chap. II. Sec. 7, Sutra 33 
and Sec. 8, Sutra 1]. We must consequently hold that the claim 
of the plaintiff, in so far as it is sought to be rested on Hindu 
Law, cannot be supported, and she cannot obtain a declaration 
that she is exclusively entitled to perform religious ceremonies on 
the occasion of the cremation of dead bodies brought to the 
particular burning ground. 


(1) (1863) Agra S. D. A. 314, (7) (1872) 1 Bom. Pr, Jud. 47}, 
(2) (1867) 2 Agra H. O. R. 80. (8) (1869) 6 Bom. H. O. R. 250, 
(3) (1910) 7 AlL. L, J. R. 529. (9) (1874) 11 Bom, H. ©. R. 6, 
(4) (1884) I. L. R. 7 Mad. 424. (10) (1878) L L. R, 8 Bom. 9. 

(6) (1834) Bom, Sel. Rep. 116. {11) (1890) I. L. B. 14 Bom, 167, 


(6) (1831) Bom. Scl. Rep. 159. (12) (1871) 8 B. L. R. 50. 
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In so far as the claim of the plaintiff is founded on custom, 
it is in our opinion equally unsustainable. The custom which 
she seeks to establish, is that members of the family to which 
she belongs, are entitled from generation to generation to 
officiate as cremation priests at the funeral of all dead bodies 
brought to the burning ghat at Panihati. It will be observed 
that the alleged custom is not restricted in its operation toa 
specified locality ; in other words, the case for the plaintiff is, 
not that she is entitled’ to officiate as cremation priest on the 
occasion of the funeral of all persons residents within certain 
specified boundaries, but that she is exclusively entitled to 
exercise such right in respect of dead bodies brought to the 
burning ghat at Panihati, no matter where the. deceased persons 
might have resided. This obviously is a custom which no Court 
of justice will recognise. As observed by Tindal C. J., in Zyson 
v. Smith (1), a custom to be valid, must have four essential 
attributes: frs/, it must be immemorial; secondly, it must be 
reasonable ; ¢Azrd/y, it must have continued without interruption 
since its immemorial origin, and fourtk/y, it must be certain in 
respect of its nature generally, as well as in respect of the 
locality where it is alleged to obtain and the persons whom it 
is alleged to affect. None of these characteristics has been 
established in respect of the custom asserted in the present case. 
In the first place, all that the plaintiff is able to prove is that 
she and her father had officiated as cremation priests in the 
burning ground at Panihati. This, clearly, is insufficient to 
establish that the alleged custom has existed from remot® times. 
In the second place, the custom can hardly be regarded as 
reasonable. If such a customary right in an individual ora 
family, were recognised, it would lead to the creation of a 
monopoly. As Dr. Jogendra Nath Bhattacharyay observes in 
his work on Hindu Castes and Sects, page 130, no doubt, 
“in some burning ghats, certain families claim an exclusive right 
to administer the sacrament to the dead, and claim heavy fees 
in the most heartless manner” ; but the question arises, whether 
such a claim based on a customary right, is sustainable in a Court 
of law. Now in order to ascertain whether a particular custom 
is reasonable or not, we must look to the possible period of its 
inception. Mercer v, Denne (2) and Johnson v. Clark (3). Can it 
be contended, with any show of reason, that a custom of the 


(1) (1888) 9 A. & E, 408, 48 B, R, 589. (2) (1904) 2 Oh, 534 (557). 
(3) (1908) 1 Oh. 808 (811). 
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description now before us, was reasonable at its commencement ? 
The answer must obviously be in the negative, for there could 
clearly have been no agreement, express or tacit, between the 
ancestors of the plaintiff and an indefinite body of men that 
from generation to generation, the latter would employ the 
members of the family of the former, as cremation priests. 
Even if it be assumed, therefore, that the existence of the custom 
has been proved, it must have resulted from accident or indul- 
gence ; in other words, even if it be conceded that by reason of 
the absence of other degraded Bramhins in the Jocality, the 
members of the family to which the plaintiff belongs, have for 
many years past, discharged the duties of cremation priests, it is 
clear that they have acquired no monopoly. The voluntary 
consent of the people to the employment of the plaintiff or her 
predecessors as cremation priests, cannot confer upon them any 
exclusive right, and the continuance of this state of things, even 
for generations, cannot confer upon her a legally enforceable right. 
Salsbury v. Gladstone (1). If we were to recognise the alleged 
custom as reasonable, we would haveto uphold what must, in 
the end, turn out to be an oppressive monopoly, and the very 
first reason assigned in the celebrated case of monopolies, Darcy 
v. Allen, (2) would be conclusive upon the matter, namely, that 
if the monopoly was sustained, the person in whose favour the 
monopoly was created, might charge whatever price he pleased. 
In the third place, it is clear that the alleged custom has not con- 
tinued without interruption since its origin, because we find from 
the recerd that in 1866, the father of the plaintiff, Iswar Chandra 
Thakur, brought a suit against one Ram Dhan Boral, who had 
interfered with the exercise of his office as cremation priest, for 
possession of the right in question. On the zoth September 
1866, the Court of first instance dismissed the suit onthe ground 
that every Hindu was at liberty to choose his priest, and the 
exclusive right set up by the plaintiff could not be sustained. 
This decision was afirmed on appeal on the roth May 1867. 
In the fourth place, as we have already pointed out, the custom 
lacks certainty in respect of the locality where it is alleged to 
obtain, and the persons whom it is alleged to affect ; consequently, 
the custom cannot be sustained. Hammerton v. Honey (3) and 
Fitch v. Rawling (4). In this respect, the custom alleged in the 
present case compares unfavourably with the custom which has 


(1) (1861) 9 H. L. O. 692 (701). (8) (1876) 24 W. R. (Eng.) 603. 


(2) (1602) 11 Coke 84, (4) (1795) 2 H. BL 394 (899); 3 B, B. 425. 
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been sustained in England, under which sextons have been 
held to possess an exclusive right to perform their duties and 
functions and receive fees therefor in respect of burials of 
parishoners and inhabitants of the parishes of which they are the 
sextons. Gell v. Mayor of Birmingham (1), Burtal Board ~. 
Thomson (2) and Wood v. Burial Board (3). We must, consequently, 
hold that neither under the Hindu Law, nor under any customary 
right is the plaintif exclusively entitled to officiate as cremation 
priest on the occasion of the funeral of dead bodies brought to 
the burning ghat at Panithati. In this view of the matter, 
it becomes unnecessary to consider whether the plaintiff ts 
entitled to a decree for specific performance of the contract made 
by the Chairman of the defendant Municipality on the ground of 
part performance. Apart from the question of the binding 
character of the agreement upon the Municipal Corporation, it 
is manifest that the agreement is not specifically enforceable, inas- 
much as the object of it was to create in favour of the plaintiff, 
an exclusive right to officiate as cremation priest. 

The next question which arises for consideration is, whether 
the action of the Municipality, when:they granted a license to 
the second defendant which created in his favour an exclusive 
right to employ a cremation priest, was «la vires. In our 
opinion, the action taken by the Municipality in this matter, is 
clearly not authorised by the statutory provisions on the subject. 
Section 259 of the Bengal Municipal Act authorises a Munici- 
pality to provide fitting places to be used as burning grounds, 
and the Commissioners may impose a fee not exceeding Rs. 2 
in respect of every corpse, burnt within such burning grounds. 
Section 260A then authorises the Commissioners to grant 
licenses for the sale at burning grounds of fuel and other articles 
used for the cremation of dead bodies. The Commissioners may, 
in the event of granting such licenses, prescribe a scale of rates 
for the sale of such articles, and may punish non-compliance 
with their orders inthis respect, by revocation or withdrawal of 
the license. The section further provides, that a person who 
sells or offers for sale such articles within three hundred yards 
of the burning ground without a license, or who sells such articles 
at a rate higher than what is fixed by the Commissioners at the 
time of the grant of the license to him, is liable to be fined. 
It is obvious from an examination of these provisions, that the 

(1) (1864) 10 L. T. N. S. 497. (2) (1871) 19 W. R. (Eng). 892. 
(3) (1892) 1 Q. B, 713. 


call 


VoL. XIL] HIGH COURT. 


Commissioners have no power whatever to authorise any person 
to provide for the services of cremation priests, much less have 
they to create an exclusive right in any person for this purpose. 
It is also clear that section 260A was never intended to be so 
applied as to enable the Commissioners to create a monopoly in 
favour of any person, even in respect of fuel shops; and there 
is no conceivable reason why more than one person should not 
be granted licenses to keep fuel.shops for the sale of the neces- 
sary articles at the prescribed rates. In the case before us, 
however, the Municipality has not only granted an exclusive 
license to the second defendant for opening a fuel shop, but has 
also authorised him to provide and charge for the services of a 
cremation priest. It is not easy to appreciate how by any 
stretch of the language used-in section 260A, this action can be 
justified. The licensee collects from the persons who bring 
dead bodies for cremation a certain specified sum, which includes 
not only the price of fuel and other articles used for cremation, 
but also a fee for an officiating priest, and as the licensee has the 
exclusive right to supply the fuel, the persons who bring the 
corpse for cremation, are by this process, compelled to employ 
the cremation priest whose services are placed at their disposal 
by the licensee. This is manifestly unjustifiable, and is in excess 
of the powers vested in the Municipality. The relatives of a 
deceased person are entitled to employ any cremation priest they 
choose ; the Municipality, any more than the plaintiff, has no 
right to force upon them the services of any particular priest. 
In substance, therefore, if the plaintiff has put forward an 
unsustainable claim for exclusive employment as cremation 
priest, the defendant Municipality has pursued an equally in- 
defensible course in authorising their licensee to force upon all 
persons who bring dead bodies for cremation the services of a 
particular officiating priest. It cannot be disputed that the 
plaintiffas well as other Bramhins of her class when invited by the 


. people who bring corpses for cremation are entitled to officiate 


as cremation priests at this burning ghat. The relatives in charge 
of the cremation ceremonies may employ whatever priest they 
please, and pay him for his services at any rate that may be 
agreed upon between the parties. 

The result, therefore, is that this appeal must be allowed, 
and the decrees of the Courts below discharged. The plaintiff 
will have a declaration that she is entitled to perform, through 
a deputy, if necessary, the duties of cremation priest at the 
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burning ghat at Panihati, but she has not an exclusive right in 
this respect. It will further be declared that the defendant 
Municipality and the licensee from them are not entitled by the 
grant of licenses under section 260A of the Bengal Municipal 
Act to compel any person to employ a particular cremation 
priest, and they have no authority to levy any fee for this 
purpose. As both parties have put forward claims which are 
not entirely sustainable, there will be no order as to costs in any 
of the Courts. 


A. T.M. Appeal allowed. 


Before Str Lawrence Fenkins, K. C. 1. E., Chief Fusttce, 
and Mr. ¥ustice Doss. 


KARNADHAR HALDAR 
V. 

-HARIPRASAD ROY CHAUDHURI AND OTHERS.* 
Specifia Relief Act (I of 1877), Secs. 54, 50—IJnjunction, prayer for— 
Maintainability of suit. 

A brought a suit for recovery of possession of certain lands from which he 
had been ousted and obtained a decree, but he took no steps to execute his 
decree nor even threatened to do so. The present plaintiffs brought their sult 
against A praying to have it declared that the defendant had no title to the 
lands in suit, to establish that they were not bound by the previous deoree and 
for a perpetual injunotion restraining him from exeouting the deoree for 


possession : 
Heid : on a consideration of sections 54 and 56 of the Specific Relief Act 
that the suit would not lie. 


Appeal by the Defendant. 

Suit for an injunction. 

The material facts and arguments appear from the judgments. 

The appeal was from the following judgment of 

Caspersz J. The defendant-appellant obtained a decree against 
a third person in a suit to which the plaintiffs-respondents were not 
parties. The plaintiffs are landlords of the land in controversy 
and they brought their action to prevent the defendant from. 
taking possession of the holding covered by the defendant's 


s 


* Appeal under section 15 of the Letters Patent, No. 143 of 1909, against 
the judgment ot the Hon'ble O. P. Caspersz, one of the Judges of this Conrt, 
affirming that of E. P. Ohapman, Esq., District Judge of 24-Pergunnahs, dated 
the 25th November 1907, affirming that of Babu Brajendra Kumar Ghose, 
Munsiff, Diamond Harbour, dated the 80th November 1906, 
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decree against that third person. Both the lower Courts had ae 
granted an injunction. It has been found that the holding 1910, 


claimed by the defendant is not a transferable holding and that 4, .aanar Haldar 
the plaintiffs as landlords never recognised the defendant as a Hiii ee Boy 
tenant by receipt of rent or otherwise. Chaudhuri. 

Now, in second appeal, four arguments have been submitted 
of which the first embodies a new point which was not discussed 
in either of the judgments of the Courts below. It is this, that 
the plaintiffs cannot get their injunction because the defendant 
has not invaded or threatened to invade, their right to the 
enjoyment of any property and because the case does not come 
within section 54(@) of the Specific Relief Act which says that 
a perpetual injunction may be granted where it is probable that 
pecuniary compensation cannot be got for the invasion of the 
plaintiffs right to property. So far asI am aware this point 
is res integra and this case must be decided according to its own 
facts and circumstances. 

The learned vakil for the plaintiffs-respondents relies not 
only on the wording of section 54(¢) but also on clause (e) 
which provides that a perpetual injunction may be granted 
where it is necessary to prevent a multiplicity of judicial 
proceedings, and his contention is that on the findings of 
fact arrived at the defendant is a trespasser and not a tenant. 

As observed in Woodroffe's “ Law relating to Injunctions” 
(page 359) “the foundation of the Court’s jurisdiction rests in 
the probability of irreparable injury, the inadequacy of pecuniary 
compensation and the prevention of a multiplicity of suits.” 
Again " the Court may grant an injunction in all cases of trespass 
according to their discretion, such discretion to be exercised 
according to the principle of the Specific Relief Act and the 
circumstances of the particular case ” (page 361). 

Now the Jandlord’s right to his property does not merely 
consist of a right to receive fair and equitable rent for it, but it 
is one of a bundle of rights which inheres in the rent-receiver. 
The landlord may enhance the rent, he may take khas posses- 
sion of the property or he may otherwise derive benefit from 
it, other than the benefit of being a mere rent-receiver ; he has 
also a right to choose his own tenant, otherwise undesirable 
persons may be indented into the tenancy who may either not 
pay rent or make the holding less profitable to the landlord in a 
variety of ways. The enforced recognition of the transferability 
of a holding is undoubtedly an injury which cannot be repaired. 


Casperss, J. 
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Olvin. Once the transferability has been recognised the character of 
1910, the holding changes for ever, This case, therefore, appears to 
Karnadber Haldar COMe within the meaning of ‘irreparable injury.’ 


v. There is no finding of either of the lower Courts upon the 
Hariprasad Roy 





Ohandhuri; question of pecuniary compensation, and the reason is that such 
a question was not raised at an earlier stage of the litigation ; 

Oaapersz, J. i 
ame but on the general equities of the case it would appear that the 


landlord cannot be compelled to accept pecuniary compensation 
in return for parting with the rights, or some of the rights 
which he possessed. Clause (@) of section 54 seems to con- 
template the case of a trespasser being unable to pay pecuniary 
compensation. But I am not sure that this is not too narrow 
a view to be adopted on principles of equity. Clause (e) certainly 
favours the plaintiffs-respondents because, if they do not get the 
injunction now granted, they will be compelled to bring a suit 
to eject the defendant. That will undoubtedly result in a 
multiplicity of proceedings. 

The only reported authority at all in point is Mr. Fohnu Stal- 
kartt v. Gopal Panday (1), where Mr. Justice Phear pointed out 
that an injunction might be given against a shareholder who is 
occupying the land alone and keeping the plaintiff, another 
shareholder, off that land. It was there stated that the plaintiff 
could claim either to occupy the land jointly with the defendant 
or with the defendant’s assignees or to insist that the land should 
not be occupied and used by any person (excepting always 
persons having a right of occupancy) otherwise than with his 
assent. The principles in this case may be usefully applied to 
the case under appeal. I think, therefore, that the first contention 
must be overruled. 

‘The second contention is based on section 56() of the 
Specific Relief Act, but here the difficulty is concluded by 
authority. I refer to the case of Appu v. Raman (2). In terms 
of section 56(4) an injunction cannot be granted to stay 
proceeding in a Court not subordinate to that from which the 
injunction is sought. That rule applies to pending proceedings, 
and here there is no proceeding against which the injunction 
has been granted. The plaintiffs came into Court alleging 
that ‘the defendant had obtained his decree, which had pre- 
judiced them, and that he was.trying to take possession. That 
constitutes sufficient ground for the relief asked for and is a valid 
cause of action upon which the plaintiffs’ suit has been founded. 


(1) (1878) 20 W. R. 168, (2) (1891) I. L, R, 14 Mad, 426, 


> 


k 
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The remark I have just made disposes of the third conten- 
tion raised on behalf of the defendant that there is no cause 
of action for the suit. 

I think the fourth and last contention that the defendant has 
been recognised by the landlord is sufficiently answered by the 
findings of the lower Courts. The mere receipt of rent froma 
marfatdar does not involve any recognition of the marfaidar's 
personal right to a tenancy on transfer from an old tenant. 
The case to which my attention has been called [Voto Kumari 
Debi v. Behari Lal Sen (1)], proceeded on avery different state 
of facts, because there the dasAtias (receipts of rent) were given 
to transferees on their own account and not on account of trans- 
ferees as ‘ marfatdars.’ 

The appeal accordingly fails on all the points urged and is 
dismissed with costs. 

Against this judgment an appeal was preferred under 
section 15 ofthe Letters Patent, 

Babu Biswanath Bose for the Appellant. 

Babu Harendra Narain Mitter for the Respondents. 

The following judgments were delivered : 

Jenkins C. J.—This appeal raises a point of some interest, 
and notwithstanding the ingenious argument of Mr. Mitter, 
I hold that the appellant is entitled to succeed. 

The case arises in this way: The present defendant 
brought a suit to recover possession of lands from which he 
said he had been wrongfully ousted. He obtained a decree in 
his favour for recovery of possession, and that decree was ulti- 
mately confirmed by the High Court ; as yet the plaintiff in that 
suit, who is the defendant in this, has taken no steps to execute 
his decree and it does not appear that he has even threatened to 
execute it. But the present plaintiffs have commenced this suit 
whereby they pray to have it declared that the defendant had 
no title to the lands in suit, to establish that they are not bound 
by the decree of the Title Suit No. 135 of 1903, for perpetual 
injunction restraining the defendant from taking possession of 
the lands in suit by executing the decree of Title Suit No. 135 of 
1903, and for damages. 

The Munsiff has granted the plaintiffs’ prayer for an injunc- 
tion to the extent of restraining the defendant from taking 
khas possession of the lands in suit, as he is the plaintiffs’ tenant ; 
and, that decree has been confirmed by the lower appellate 


(1) (1907) 11 O, W, N. 885. 
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Court and afterwards by Mr. Justice Caspersz on appeal to this 
Court, and it is from this judgment of Mr. Justice Caspersz that 
the present appeal is preferred to us under the Letters Patent. 
The case has been argued—andI think properly argued— 
upon the basis that the whole question turns upon whether this 
is a case in which the plaintiffs are entitled to the injunction 
which has been granted to them, for if they are not so entitled 
then the declarations made in their favour would naturally go, 
as they were merely steps towards the relief of an injunction. 
In my opinion, the plaintiffs are not entitled to this injunction. 
The law is formulated for usin Chapter X of the Specific Relief 
Act, and, to begin with, it was incumbent upon the plaintiffs to 
bring themselves within the conditions prescribed in section 
54 of that Act. Mr. Mitter conceded that his best chance of 
success was to rely on the provisions of clause (e). But in my 
opinion clause (¢), which prescribes as one of the conditions 
entitling the plaintiffs to an injunction that such relief is neces-~ 
sary to prevent a. multiplicity of judicial proceedings, has no 
application for the simple reason that there was no ground to 
apprehend any such multiplicity. The clause has application 
to a well-known condition of affairs which is absolutely remote 
from that with which we have to deal inthis case. Itis not as 
though the plaintiffs here would have to bring repeated suits 
or to make repeated applications or to take repeated proceedings 
for the purpose of establishing or safe-guarding their rights or 
of preventing the acquisition of rights by the defendant. If 
they are right in their contention, then should the present 
defendant obtain possession, it will be open to these plaintiffs to 
bring such suits as they may think proper for the purpose of 


recovering possession. It is unnecessary to consider the rest of 


section 54, though I would point out that on the facts of this . 
case it is impossible to say that the defendant has invaded or 
threatened to invade the plaintiffs’ right to, or enjoyment of, any 
property. Further than that, section 56 appears to me also to consti- 
tute a manifest bar in the way of the plaintiffs’ suit: Isay so not- 
withstanding the decision of the Madras High Court in Appu 
v. Raman (1), I feel, as Mr. Justice Markby did when in 
deciding Dhurontdhur Sen's case (2), he said at page 396. “It 
has already been found difficult enough to bring litigation in 
this country to a termination ; and, if we were to grant this 


(1) (1891) I. L, B. 14 Mad. P. 425, 
(2) (1878) L L. R, 4 Cale, 880. 
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injunction, I am very much afraid that advantage would be taken 
of the precedent to prolong litigation very much further.” 

In my opinion the plaintiffs have failed to establish any 
right to bring this suit for an injunction, and I think the judg- 
ment of Mr. Justice Caspersz was erroneous. We, therefore, 
reverse the decree of the lower appellate Court, and dismiss 
the suit with costs throughout. 


Doss J.—I agree. 
_N. KB. Appeal decreed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
SARODA KANTO DASS 


v., 
GOBINDO MOHAN DAS.* 


Probate proceeding~-Proceeding for revocation of probate, if snit—Ciril 
Procedure Oode (Act V of 1808), Seo, 107, sub-section 2, O. I. R. 10, 
O. 23, R. 1 and 3—Rerocation of probate by first Court—Oompromise in 
appellate stage after revocation of probate unlawful—Petitioner for rero- 
cation, if can withdraw entire proceeding pending appeal by the objector— 
Power of Court in cases not falling within letter of law—Appellate Court's 
power to add as party respondent person not party to the suit— Pasty cogni- 
zant of probate procesding, if bound by the resuli—Stranger promoting 
litigation, 

A proceeding for revocation of a probate is not a suit within the meaning 
of Rules 1 and 3 uf,Order 23 of the Code of Civil Procedure (Act V of 1908), 

Pratap Ohandra v. Kali Bhanjan (1) referred to. 

When probate has actually been revoked by a' Oourt of first Jenu on 
the ground that the will propounded is a forgery, the parties are not entitled 
to bring the matter on appeal and then by compromise to obtain a reversal of 
the decision and a revival of the probate without any adjudication on the 
merits, Such a compromise cannot be regarded as lawful within the meaning 
of Order 23, Rule 8 of the Qode of Oivil Procedure. 

The action of a Probate Court of competent jurisdiction, when it admits 
a will to probate or rejects it aa not duly attested and executed, is in the 
nature of a proceeding in rem, and so long as the order remains in force, 
it is conclusive as to the due execution and the validity of the will, not only 
upon all the parties who may be before the Oourt, but also upon all other 
persons whatever, in all proceedings arising ont of the will or claims under or 
connected therewith, There is no differenoe in principle whether the 
compromise is attempted for the grant of the probate in the original Court 


* Civil Rule No, 2164 of 1910 in connection with Appeal from Original 
Decree No, 54 of 1008, 
(1) (1900) 4 O. W. N. 600. 
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during the pendency of the proceeding there, or whether it is attempted in a 
Court of appeal during the pendency of an appeal against a judgment by whioh 
the will has been pronounced to bea forgery, The essence of the matter is 
that the question in controversy affects not merely the parties before the Court, 
but also others who are bound by the decree, though not represented before 
the Court. 

The effcct of section 107, sub-section (2}, of the Code of Civil Proceduro 
of 1908 is to entitle the appellant to withdraw his appeal, just as the plaintiff 
might have withdrawn his suit in the Court of first instance, 

After a petitioner has instituted proceedings inthe Court of first instance 
for revocation of a probate on the ground that the will was a forgery, and such 
proceedings have terminated in his favour, itis not competent to him, in an 
appeal preferred by the executor or any other party who has appeared in 
support of the will, to withdraw the entire proceedings and thus compel the 
Court to revive the grant of probate of a will which has been pronounced by a 
Court of competent jurisdiction to be a forgery, Order 28, Rule 1, Sub-rule 
(1), is not applicable to cases of this character. 

The action of the Court in cases not falling within the strict letter of the 
Jaw is to be regulated upon sound general principles, one of which is that 
litigation should be shortened as far as is practicable. The Oourt is bound to 


_take care that the order which it makes in the exercise of its inherent power, 


does not unfairly prejudice the position of any of the parties, 

As an ordinary rule, s person who was not a party to the suit in the Oourt 
of firat instance, ought not to be allowed to intervene at the appellate stage ; 
but the power is vested in the Gourt to add him asa party respondent. Such 
power should be exeroised with cantion. 

A person who is not a party to proceedings inthe Probate Oourt, in which 
the validity of a will is questioned, is bound by the result if he was aware of 
the proceedings and had a right to intervene. 

Yucre.— Whether the doctrine that the mere circumstance that a stranger 
has promoted Htigation or assisted in a suit, does not make him bound by the 
judgment, applies to probate proceedings, . 

Rule for addition of respondent and Application for com- 
promise in Probate proceedings. 

The facts and arguments appear sufficiently from the judgment. 

Babu Chandra Kant Ghose for the Petitioner (Saroda Kanto), 

Dr. Rash Behary Ghose, Babus Batkuntha Nath Das and 
Gunada Churn Sen for the Appellant Opposite Party (Gobindo 
Mohan Das). 

Babu Prokas Chunder Mojumdar for the Respondent 
Opposite Party (Mayatunnissa Bibi). 
G. ÀA., V 
The judgment of the Court was delivered by 
Mookerjee J.—The circumstances under which the two 
applications under consideration have been made to this Court, 


“may be briefly narrated. One Arman Khan died on the 3rd 


August, 1894, and left as his heirs, his mother, two widows, 
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four sons and four daughters. On the 12th September, 1894, 
Momtaz Ali, the eldest son, applied for probate of a will alleged 
to have been executed by his father shortly before his death, on 
the 13th June, 1894. Special citation was issued upon the 
mother and the daughters, but no steps were taken to have any 
guardians appointed on behalf of the infant sons, and no notices 
were issued to them. The will was proved in common form as 
the mother and the widows did not contest the proceedings, and 
order for grant of probate was made on the 3rd November, 1894. 
The probate was taken out on the 8th December, 1894. On the 
26th January, 1896, Momtaz Ali, as executor, appears to have 
borrowed a large sum of money from Govindo Mohun Roy 
Chowdhury and others, and hypothecated portions of the estate 
in his charge. The mortgagees subsequently sued to enforce 
their security, obtained a decree on the sth September, 1898, 
and on the 16th May, 1899, purchased the mortgaged properties, 
of which they took delivery of possession in due course of law. 
Meanwhile, Peary Mohun Guha and others, who held decrees 
against Arman Khan, took out execution against his heirs, and 
purchased some of the properties on the 22nd April and 23rd 
May, 1898. Shortly after these execution sales, in 1899, one of 
the sons of the alleged testator applied for revocation of the 
probate, but his application was dismissed for default. In the 
year following, one of the daughters made a similar application, 
which was dismissed, because her witnesses were not present. 
Two other applications were made in 1904 by two of the sons, 
but the*Court declined to entertain them on the ground that 
the persons under whose guardianship they lived, had been 
cited to appear in 1894, and had not contested the grant of 
probate. In 1907, Mayatunnisa Bibi, one of the daughters, made 
an application for revocation of the probate, and thus commenced 
the proceedings which are now before us. Objection was taken 
in the Court below that it was incompetent to her to maintain 
the application, but the objection was overruled on the ground 
that the applicant was an infant in 1894, that she was not 
specially cited, and that no guardian ad litem was appointed 
for her in the probate proceedings. The learned Judge in the 
Court below then held that the grant must be recalled, as the 
proceedings to obtain it were defective in substance. He 
consequently recalled the probate, and called upon the executor 
to prove the will in solemn form. It is necessary to mention 
at this stage, that the mortgagees decree-holders, the Roy 
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Chowdhuries, who had purchased a portion of the estate, 
intervened in the Court below on the ground that, as they had 
acquired a substantial interest in the properties comprised in the 
probate, they ought to be heard before it was revoked. In fact, 
they were the principal contestants in the Court below. The 
executor went into evidence, and on the zoth December, 1907, 
the Subordinate Judge came to the conclusion that the will was 
a forgery, with the result that he revoked and annulled the 
probate already recalled. Against this decree, the intervenors 
preferred an appeal to this Court onthe 14th February, 190?, 
and the respondents to the appeal were the executor and the 
petitioner at whose instance the probate had been revoked. 
On the roth May, 1910, an application was presented to this 
Court on behalf of the intervenors appellants and the petitioner 
respondent, in which it was prayed that, as the matter had been 
settled amicably, the decree of the Subordinate Judge might be 
discharged, and the probate originally granted, restored. On 
the same date, another application was presented to this Court on 
behalf of one Sarada Kanto Das, who claimed to have acquired 
by purchase the interest of the Guhas in the estate under their 
purchase at the execution sale held on the 22nd April, 1908. 
In this application, Sarada Kanto Das prayed that he might be 
made a respondent in the appeal, and might be allowed an 
opportunity, at the hearing of the appeal, to support the decree 
of the Court below. His allegation was, that the intervenors 
had won over the daughter at whose instance the probate had 
been revoked, and that, if by their consent, the decre@ of the 
Court below was discharged and the grant was revived, his own 
position might be considerably embarrassed. His case, in 
substance, was that he had not intervened in the Court below 
as the proceedings for revocation of the grant had been dona fide 
conducted, but that, as there was now a combination between 
the daughter and the mortgagees purchasers, with a view to 
defeat the ends of justice, he ought to be allowed to intervene 
at this stage, and he should not be driven to a separate proceed- 


_ing for revocation of the probate. The two applications, 


therefore, which we are invited to consider, are, first, one jointly 
by the petitioner in the Court below and the intervenors for a 
consent decree, and secondly, another by the purchaser of the 
interest of the execution-purchasers for leave to intervene in the 
appeal with a view to defeat the attempted.settlement. The 
two applications have been heard together, and after a careful - 


W ; 
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consideration of the elaborate arguments which have been 
addressed to us on both sides, we have arrived at the conclusion 
that the application for a consent decree ought to be refused, 
and the application of Sarada Kanto for leave to appear at the 
hearing of the appeal in support of the decree of the Court 
below, granted. 

In so far as the application for a consent-decree is concerned, 
the argument in support of it has been of a twofold character. 
Oa behalf of the mortgagees purchasers, the appellants, it has 
been contended that the application falls under Order 23, Rule 3 
of the Code of 1908; that the proceeding for revocation of 
_ probate is a suit within the meaning of that Rule; and that it is 
competent to the parties to adjust the matter in difference, so as 
to terminate the dispute between them. In support of this 
proposition, reliance has been placed upon the cases of 
Hargreaves v. Wood (1), Road Night w. Carter (2), and Wytcherley 
v. Andrews (3). On behalf of the daughter of the alleged 
testator, the petitioner respondent in the appeal, it has been 
contended, that the proceeding for revocation of probate is a 
suit within the meaning of Order 23, Rule 1 of the Code of 1908 ; 
that, although the suit has been decided in the Court of first 
instance, the effect of the appeal preferred to this Court is to 
reopen the matter in controversy ; that it is competent to her to 
withdraw the suit at any moment even during the pendency of 
the appeal ; and that the effect of such withdrawal will be to 
revive the probate which has been revoked by the Court below 
in these proceedings, This argument, in both its branches, is, in 
our opinion, unsound and ought not to prevail. In so far as the 
contention of the appellants is concerned, it is clear that Order 23, 
Rule 3 is of no assistance to them, even if we assume that a pro- 
ceeding for revocation of a probate is a suit within the meaning 
of that Rule, which it is not, as pointed out by this Court in 
the case of Pratap Chandra v. Kali Bhanjan (4), where it was 
ruled that section 83 of the Probate and Administration Act of 
1881, does not apply to an application for revocation of probate, 
which is governed by section 55. Section 55 lays down that the 
proceedings in relation to the granting of probate and letters of 
administration shall, except as thereinafter otherwise provided, 
be regulated, so far as the circumstances of the case will admit, by 
the Code of Civil Procedure ; in other words, under section 141 


(1) (1862) 2 Bw. and Tr. 604. (3) (1871) L. R. 2 P, and D, 827. 
(2) (1863) 8 Sw. and Tr, 421. (4) (1900) 4 0, W. N. 600, 
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of the Civil Procedure Code of 1908, in proceedings for revo- 
cation of a probate, the procedure in regard to suits shall be 
followed only in so far as it may be made applicable. The 
question, therefore, arises, to what extent the provisions of 
Order 23, Rule 3, may be applied to proceedings for revocation 
of probate. Under that Rule, the Court cannot refuse to record 
and give effect to a compromise except where it is unlawful. Now, 
it has been ruled in the case of Monsmohint v. Banga (1), that 
unless a will is proved in some form, no grant of probate can 
be made merely on consent of parties. To put the matter in 
another way, an agreement or compromise as regards the 
genuineness and due execution of a will, if its effect is to exclude 
evidence in proof of the will, is not lawful within the meaning of 
of this Rule, and no probate can be granted merely because the 
caveator consents to the grant: such an agreement is against 
public policy, for its object is to exclude enquiry into the 
genuineness of the will which it is the duty of the Probate Court 
to make. In other words, as the grant of probate operates as a 
judgment 12 rem, the Court must be satisfied that the will has 
been duly attested and executed before the grant is made. Ameer 
Chand v. Mohanund Bibi (2), Ravji v. Vishnu (3), and Ghellabhat 
v. Nandub1ibi (4). It has been contended, however, on behalf of the 
appellants that, although the settlement of a probate proceeding 
may not be lawful, the objection does not apply to the 
compromise of a proceeding for revocation of a-probate, and in 
support of this view, reference has been made to the cases of 
Hargreaves v. Wood (5), Road Night v. Carter (6), and Wy tcherley 
v. Andrews (7). These cases, however, are clearly distinguish- 
able, and do not lend any support to the argument of the 
appellants. In them, after a will had been proved in common 
form, the executor was called upon to prove it in solemn form ; 
but before the proceedings terminated, the caveator withdrew 
his objection upon compromise. The learned Judges before 
whom the compromise was put forward, directed the terms of 
compromise to be filed, and the contentious proceedings to be 
discontinued. In the case before us, however, the proceedings 
have been carried on much further; the executor, who was 
called upon to prove the will in solemn form, has made the 


(1) (1904) I. L. R. 81 Calo. 357. (4) (1896) I. I, R. 21 Bom, 385. 
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(3) (1884) I. L, R. 9 Bom. 241. (6) (1868) 8 Sw. and Tr. 421, 
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attempt ; the evidence which he has adduced, has been scrutinised 
on behalf of the caveator, and the learned Judge has pronounced 
the will to be a forgery. Under these circumstances, if the 
parties were now allowed to compromise the matter, the result, 
in substance, would be the same as the grant of probate in the 
first instance by consent of parties. The learned vakil for the 
appellants has, however, suggested that the effect of the appeal 
preferred to this Court is to reopen the matter in controversy, 
and to restore the parties precisely to the position which they 
occupied in the Court of first instance before the investiga- 
tion was made. In our opinion, this contention is manifestly 
unsound, It may be conceded that, when an appeal has been 
preferred, the matter ceases to be res judicata and becomes 
res sub judice; in other words, till the final order has been 
made by the Court of appeal, either in afirmance or reversal of 
the decision of the original Court, there is no decree which 
operates as a judgment fu rem under section 41 of the Indian 
Evidence Act. It does not follow, however, that it is open to 
the parties to compromise the matter in controversy, and to 
make it obligatory upon this Court to restore the probate by 
their consent, although such probate has been revoked by a 
competent Court on the ground that the will was a forgery. In 
our opinion, there is no room for controversy that, when probate 
has actually been revoked by a Court of first instance on the 
ground that the will propounded is a forgery, the parties are not 
entitled to bring the matter on appeal to this Court and then by 
compfomise to obtain a reversal of the decision and a revival of 
the probate without any adjudication on the merits. Sucha 
compromise cannot be regarded as lawful within the meaning of 
Order 23, Rule 3 of the Code of 1908. The action of a Probate 
Court of competent jurisdiction, when it admits a will to probate 
or rejects it as not duly attested and executed, is in the 
nature of a proceeding fta rem, and so long as the order remains 
in force, it is conclusive as to the due execution and the validity 
of the will, not only upon all the parties who may be before the 
Court, but also upon all other persons whatever, in all proceedings 
arising out of the will or claims under or connected therewith. 
All judgments of this character should be founded upon an 
investigation of the facts by the Court itself, and ought not to be 
based upon consent of parties. There is, in our opinion, no 
difference in principle whether the compromise is attempted for 
the grant of the probate in the original Court during the 
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pendency of the proceedings there, or whether it is attempted 
in a Court of appeal during the pendency of an appeal against a 
judgment by which the will has been pronounced to be a forgery. 
The essence of the matter is that the question in controversy 
affects not merely the parties before the Court, but also others 
who are bound by the decree though not represented before the 
Court. Reference may, in this connection, be made to the 
decision of the House of Lords in the case of Fenkins v. 
Robertson (1). There asuit was brought, called an action of 
declarator, to establish a public right-of-way. The result of the 
action would bind not merely the parties before the Court, but 
also members of the public who might have an interest ın the 
alleged way. The suit was compromised between the parties, 
with the result that another member of the public commenced an 
action for the same purpose. Tne question was raised, whether 
the previous decision operated as a bar. It was ruled by the 
House of Lords that such a transaction could not be treated 
really as res udtcata. The Court had not exercised its judicial 
mind, and had not come to the conclusion that one side was 
right and the other side was wrong. Whatever, therefore, the 
effect of the decision might be as between the immediate parties 
to the suit, it could not, in any manner, affect the rights of 
parties who were strangers to the proceedings ; in other words, 
by reason of the compromise, the Court had been prevented 
from coming to a decision of a contested matter after argument 
and consideration, and consequently, the decree had not 
acquired the character of a judgment fn rem. It is obvious, 
therefore, that, if we were to uphold, in the case before us, the 
contention of the appellants, the restoration of the probate by 
consent, of parties would not impress upon the adjudication the 
incidents of a judgment fr rem; in other words, although the 
appellants might, as the result of the compromise, assert 
successfully against the respondent that the mortgage in their 
favour was granted by an executor, they could not rely upon 
the will in the event of a possible contest with any other person. 
It is manifest that a Court ought not to lend itself to the grant 
of a probate from which a result ofthis description might 
possibly follow. We must consequently overrule the contention 
of the learned vakil for ‘the appellants that the compromise 
is lawful within the meaning of Order 23, Rule 3, and that it is 
obligatory upon the Court to give effect to its terms. 


(1) (1867) L. B. 2 So, and Diy, 117. 
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We have next to examine the contention advanced on 
behalf of the respondent as to the precise effect of Order 23, Rule 
I, clause (1). Tnat clause provides that, at any time after the 
institution of a suit, the plaintiff may, as against all or any of 
the defendants, withdraw his suit, or abandon part of his claim. 
The contention on behalf of the petitioner respondent, in 
substance, is that the proceeding for revocation is a suit within 
the meaning of this Rule ; that it is competent to her under this 
Rule, read with section 107, sub-section (2), to withdraw the 
proceeding even at the appellate stage, and that, therefore, it is 
open to her, by recourse to this metbod, to obtain a revival of 
the probate which has been recalled on the ground that the will 
was a forgery. In our opinion, this contention is entirely 
unsustainable. In the first place, as we have already pointed out, 
a proceeding for a revocation of probate is not a suit within the 
meaning of Order 23, Rule 1. In the second place, even if it 
were treated as a suit, the effect of section 107, sub-section (2), 
would ordinarily be to entitle the appellants to withdraw their 
appeal here, just as the petitioner might have withdrawn his 
suit in the Court of first instance. It is not necessary, however, 
in our opinion, to examine this argument minutely, because it is 
obvious that, under section 141, the Code is to be applied to 
proceedings for revocation of probate only in so far as the 
procedure can be made applicable. We feel no hesitation in 
holding that after a petitioner has instituted proceedings in the 
Court of -first instance for revocation of a probate on the ground 
that the wall was a forgery, and such proceedings have terminated 
in his favour, it is not competent to him, in an appeal preferred 
by the executor or by any other party who has appeared in 
support of the will, to withdraw the entire proceedings and thus 
compel the Court to revive the grant of probate of a will which 
has been pronounced by a Court of competent Jurisdiction to be 
a forgery. When regard is had to the far-reaching effect of a grant 
of probate, it is impossible to hold that a party who has successfully 
proved that a will is a forgery, should be at liberty to 
withdraw the proceedings at his option, and compel the Court 
to recognise as genuine the instrument, while he deprives the 
Court of the opportunity to investigate the matter on the merits. 
If the contrary view were maintained, the result would be a 
direct encouragement of fraud, and in every instance, when a 
will has been proved to bea forgery, and a probate has been 
revoked,—possibly followed by criminal proceedings—peace may 
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Orya be purchased by the persons who have committed the fraud if 
1910. they can make it worth the while of the caveator to drop the 
Baroda Kanto Das proceedings which he had commenced and carried on to a 
AE E "e successful termination in the original Court. We are not 
— prepared to apply Order 23, Rule 1, Sub-rule (1) to cases of this 
nr of character. That Rule, it may be pointed out, was introduced 
for the first time in the Code of 1908, and we are unable to hold 
that the Legislature could ever have intended to apply it to 
cases of the description now before us. In any event, the 
language of section 141 does, in our opinion, enable the Court 
to frustrate the object which the parties to the compromise 
before us, have in view. We must consequently hold that the 
petition of compromise, which has been jointly put forward by 
the intervenors-appellants and the petitioner-respondent and 
supported by them on different grounds, ought not to be granted. 

The application, therefore, is refused. 

We have next to deal with the application of the repre- 
sentative of the Guhas to be made a party respondent to the 
appeal. On this application, a Rule was issued which has been 
opposed by the appellants for the obvious reason that the 
grant of the application may stand in the way of any possible 
settlement, collusive or otherwise, between the intervenors- 
appellants and the petitioner-respondent. The latter, however, 
has not opposed the Rule, nor has there been any appearance 
on behalf of the executor. 

The learned vakil for the appellants has opposed the 
application on a two-fold ground, namely, frs#, that it is not 
competent tothis Court to grant the application either under 
Order 22, Rule 10, or under Order 41, Rule 20, of the Code 
of 1908, and in this matter, the provisions of the Code ought to 
be deemed exhaustive ; and secondly, that, whatever the result of 
the appeal might be, the applicant is not likely to be prejudiced, 
so that, even 1f the Court has jurisdiction to make him a party, 
he ought not to be allowed to intervene. In answer to the first 
of these contentions, it has been argued by the learned vakil who 
has appeared in support of the Rule, that Order 1, Rule 10, 
Sub-rule (2), read with section 107, sub-section (2), furnishes 
sufficient authority for the Court to add the petitioner as a party 
respondent to the appeal. In support of this position reliance has 
been placed uponthe case of Gyanananda v. Kristo Chandra (1). 
In answer to the second contention, it has been urged that 


(1) (1801) 8 0. W. N. 404 
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the petitioner might have intervened in the Court below, and 
would have done so, if he had had any suspicion that the 
proceedings for revocation of the probate might be terminated 
without adjudication by reason of collusion between the parties ; 
and that, as in the events which have transpired, there is 
obviously danger of such a collusive settlement, he ought to be 
heard in support of the order of the Court below and should not 
be driven to an independent proceeding for revocation to which 
recourse would be inevitable, if the present application 
were refused. In our opinion, the proper order to make, 
is to add the petitioner as a party respondent to the 
appeal, and to allow him an opportunity, if necessary, to 
support the order of the Court below for revocation of 
probate. We feel no doubt whatever that this Court 
has ample power to make an order of this description, 
nor is there any room for doubt that the circumstances of the 
present case fully justify the order we are about to make. It 
may be conceded, as was observed by their Lordships of the Judi- 
cial Committee in the case of Gokul Mandar v. Pudmanund 
Singh (1) that the essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, and it is not the 
province of a Judge to disregard or go outside the letter of the 
enactment according to its true construction. It is also clear 
that Order 22, Rule 10, is expressly limited to cases of an assign- 
ment, creation or devolution of any interest during the pen- 
dency of a suit, and is consequently of no assistance to the peti- 
tioner, whose interest accrued not merely before the appeal was 
lodged in this Court, but also before theiproceedings for revoca- 
tion of probate were commenced in the Court below. It is 
equally obvious that Order 41, Rule z0,is inapplicable, as it 
authorises a Court of appeal to add asa party to the appeal, 
only a person who has been a party to the suit in the original 
Court. Weare unable, however, to uphold the contention of 
the learned vakil for the appellants that these two Rules are 
exhaustive, and that it is not competent tothe Court of appeal 
to add, as a party respondent, a person who was not a party to 
the suit in the original Court. In our opinion, the Court has 
inherent power to make an order of this description apart from 
the provisions of Order 1, Rule 10, Sub-rule (2), read with section 
107, sub-sectfon (2) of the Code. No doubt the Legislature has 
made provisions for specific cases, but it does not follow by 
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any means that the Court is powerless to deal with other cases 
which do not fall within the strict letter of the law. The action 
of the Court in such a contingency must be regulated upon 
sound general principles, one of which undoubtedly is 
that litigation should be shortened as far as is practicable. 
The Court, no doubt, is bound to take care that the order which 
it makes in the exercise of its inherent power, does not 
unfairly prejudice the position of any of the parties. But where 
an order is needed in the obvious interests of justice to enable 
the Court to adjudicate upon the rights of the parties effectively, 
there is no intelligible reason why the Court should hold 
its hand. This was, in substance, the view taken in the case of 
Gyanananda v. Kristo Chandra (1). No doubt as an ordinary 
rule, a person, who was not a party to the suitin the Court of 
first instance, ought not to be allowed to intervene at the 
appellate stage ; but there are well recognised exceptions. In 
the case to which reference has been made, the Court allowed 
a person to be made a respondent so as to enable him to support 
the order of the Court below for the removal of the mohunt of 
a public religious endowment, who had made an attempt to 
efect a compromise with a view to nullify the decree of the 
original Court. A similar principle has been recognised in 
other systems of jurisprudence, and the power has been exer- 
cised as inherent in the Court and needed to effectuate the 
ends of justice. Thus although it was pointed out in Aorgal- 
thous v. Farmers Insurance Company (2) and Untied States v. 
Patterson (3), that a person who might have interveped in the 
Court below, but has not done so and has not appeared in any 
capacity in the proceedings there, ought not, ordinarily, to be 
allowed to intervene in the appeal, it was ruled in Parker v. 
State (4) that where the determination of the appeal may 
likely affect the interests of those not parties, it is proper for 
the appellate Court to allow them to intervene and be heard. 
A similar course was adopted in Hanzford v. City of Kansas (5) 
and Miller v. City of Socorro (6); it was pointed out in these two 
cases, in which the matters in controversy related to public 
rights, that the essence of the matter was that the decision of 
the Court might affect parties not represented before it ; and 
that if the application were refused, they. might either be 
prejudiced or protracted litigation might result at their instance. 


(1) (1901) 8 O. W. N, 404. (4) (1892) 132 Ind. 420, 81 N. E. 114, 
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It may be conceded that the intervention or addition of new 
parties in appeal ought not, by any means, to be allowed as a 
matter of course; but the power is undoubtedly vested in 
the Courts, though it ought to be exercised with caution. We 
must, therefore, overrule the first objection of the learned vakil 
for the appellants. In so far asthe second contention of the 
appellants is concerned, it resolves itself into the position that 
the petitioner is not likely to be prejudiced even if he is not 
allowed to intervene in the appeal and his application should 
therefore be refused. It has not been disputed that, under the 
rule of English law as laid down in the cases of Newell v. 
Weeks (1), Wytcherley v. Andrews (2) and Young v. Holloway (3), 
a person who is not a party to proceedings in the probate Court 
in which the validity of a will is questioned is bound by the 
result if he wasaware of the proceedings and had a right to 
intervene. Nawab Akhari Begum v. Nusbath-ud-dula (4), in re 
Pitamber (5). From this point of view, the petitioner would 
be prejudiced if he was not allowed to intervene; but it was 
suggested by the learned vakil for the appellants that a different 
rule ought to be recognised by the Courts of this country, as is 
indicated by the cases of Mohkunt Das v. Nil Komul (6), Foy 
Chandra v. Sreenath (7) and ZLtlabatt v. Brshun Chobay (8). It 
may, however, well be a matter for controversy whether the 
doctrine recognised in these cases, namely, that the mere cir- 
cumstance that a stranger has promoted litigation or assisted in 
a suit, does not make him bound by the judgment, should on 
principle èe applied to probate proceedings, where a citation is 
issued to all persons interested, to appear and see the proceed- 
ings. Atany rate, it is obvious that, if the petitioner were 
not allowed to intervene, he would be driven to have recourse 
to a separate proceeding for revocation of probate, and this in 
our opinion, he ought not to be compelled to do. It has also 
been suggested that the appellants may not be affected one way 
orthe other by the grant or revocation of the probate, and 
reference has been made in this connection to the decision of the 
Judicial Committee in Debendra Nath Dutt v. Administrator- 
General (9). The view indicated there as to the position of a 
transferee from an executor whose probate is subsequently 
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revoked is, it may be observed, different from that adopted in the 
cases of Gopal Dass v. Budree Dass (1), Debendra Nath ~. 
Banku Behary (2), Pundit Prayrag v. Gokaran (3) and Ellis v. 
Ellis (4). From this point of view, it has been suggested that 
the petitioner is not likely to gain substantially by his interven- 
tion. It has further been suggested that the petitioner himself 
is not likely to be prejudiced if he is not allowed to intervene, 
as his title may not be affected whether the probate is main- 
tained or recalled. It is manifestly impossible for us to express 
any final opinion upon these questions which relate to the 
relative rights of the parties, as they may, very likely, form the 
subject of controversy in a different litigation properly framed 
for the purpose. But one view of the matter is beyond con- 
troversy ; whatever the ultimate decision of the Court may be as 
to the effect on the position of the appellants or of the peti- 
tioner by the revocation of the probate, it is clear that if the 
present application is not allowed, the petitioner will be com- 
pelled to have recourse to an independent proceeding for re- 
vocation ; this is obviously undesirable, and he ought to be 
allowed an opportunity to support the order of the Court below. 
The reason assigned by him for non-intervention in the Court 
below, is well founded on the facts, and but for the possibility of 
a collusive settlement between the parties to the appeal, it would 
have been needless for him to intervene. We must accordingly 
direct him to be made a party respondent to the appeal. 

The result, therefore, is that the joint application for compro- 
mise is refused and the Rule is made absolute. There will be'no order 
as to costs. The appeal must now be heard on the merits 
A. T. M. Rule made absolute. 
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Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
NILMONI GOUNTIA 
V. 
JOGENDRA GOUNTIA.* 
Central Procinues Tenancy Act (XI of 2808)—Landlord and tenant—Co- 
shaver landlords—Lambardar— Hjectment, suit for—Right to sue alone. 
Under the Oentral Provinces Tenanoy Act, a lJambardar is not alone 


è Appeal from Appellate Decree No. 2838 of 1907, against the deoision 
of Babu Purna Obandra Mitra, Subordinate Judge of Sambalpur, dated the 
2ist September 1907, reversing that of Babu 8, K. Ghose, Munsiff, dated the 
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entitled, in the absence of the other co-sharers, to bring a suit for ejectment, He 
is not an agent for the oo-sharers for any other purpose than of representing 
them in their dealings with Government, 


Appeal by the Plaintiff. 
Suit for ejectment. 


The material facts and arguments appear from the judgment. 

Babus Satis Chunder Ghose and <Antlendra Nath Roy 
Chowdhury for the Appellant. 

Babu Sharat Chandra Roy Chowdhury for the Respondent. 


The judgment of the Court was as follows: 


In support of this appeal it has first been argued that the 
lower appellate Court is wrong in holding that the Lambardar 
is not alone entitled to bring a suit to eject the defendant. It 
has been argued that, as the Lambarder is the- agent for the 
purpose of representing the body of proprietors in their dealings 
with the Government, and as, for that purpose, he has to collect 

the rents, therefore, he must be held to be, as an agent on behalf 
of the other co-sharers, entitled to bringa suit for ejectment. 
Reliance has also been placed on a judgment of the Judicial 
Commissioner of the Central Provinces inthe case of Ram 
Ratan Ram Gopal and others v. Heera Laksman and others (1), 
to support the view that the Lambardar must be looked 
upon as the landlord whose consent under section 61 
clause (2) of the Central Provinces Tenancy Act of 1898 is 
necessary to the validity of a transfer of property, and that, as 
he can by his consent make a transfer valid, so if he withholds 
his consent he is entitled, under the law, to sue to eject a trans- 
feree. In our opinion these contentions cannot be sustained. 
No doubt, a Lambardar represents the body of co-sharers in 
their dealings with Government for certain purposes, but the 
duties of a Lambardar are explained in section 138 of the Central 
Provinces Land Revenue Act. That section does not give to the 
Lambardar power to eject trespassers from lands or to eject 
tenants. Section 11 of the same Act defines a Lambardar as “a 
person appointed in the manner prescribed by the Act to re- 
present the proprietary body of a mehalin its relations with 
“Government” The institution of a suit for ejectment against 
a purchaser is not one of the duties which the Lambardar can 
be held to have to perform as representing the co-sharers in 
their relations with Government. The learned Subordinate 
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OIVIK, Judge has held that the plaintif Lambardar cannot succeed 
1910, in the present suit because he being only one of several co- 
Nilmoni Gountia Sharer landlords cannot alone sue to eject the defendant as a 
v, _ trespasser. This view has been accepted by the Judicial Commiss- 
Jogendra Gountia. , . : : 
= ioner of the Central Provinces in the case of Gopal Ram Krisna 
and others v. Govind Pandurang Rangori (1). It is true that, in 
that case, the persons who brought the suit were co-sharers in a 
village and they were not joined by the Lambardar as a plaintiff, 
and the learned Judge, in holding that those persons were not 
empowered under the law to bring the suit, accepted the prin- 
ciple which obtains under the Bengal Tenancy Act and other 
Tenancy Acts that, where an act has to be done by a landlord 
and there are several landlords of the village, that act can only 
be done by all those several landlords acting in concert, and can 
not be done by one or two of their number. This isthe view which 
the lower appellate Court has adopted in dealing with the 
present case. In our opinion, it is correct. It has, however, been 
argued that, even if the Lambardar could not sue to eject the 
defendant from the entire holding, still he was entitled to a 
decree for joint possession with the defendant. We think that 
that argument is not sound. In thg first place, the suit was 
instituted by the plaintiff against the defendant as a trespasser, 
and he certainly could not be granted a decree for joint-posses- 
sion with a trespasser, and, second/y, as, in the present case, the 
other co-sharers are not parties to the suit and as the question 
cannot be considered and determined whether they are con- 
senting parties to the transfer, it would be manifestly @ndesir- . 
able and impossible that a decree should be granted tothe : 
plaintiff for joint possession with the defendant as tenants. We : 
think that the view taken by the lower appellate Court is 
correct and that it has rightly interpreted the provisions of the 
law as laid down inthe Central Provinces Tenancy Act. We, 
therefore, confirm the judgment and decree of the lower 
appellate Court and dismiss the appeal with costs. 


N. K. B, Appeal dismissed. 
(1) (1900) 13 0. P. L, R. 138, 


Vou. XU.) HIGH COURT. 


Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
GULAB MISSER 


v. 
: KUMAR KALANAND SINGH AND OTHERS.” 
Landlord and Tsnant— Character of tenanoy—Uniforin rental—Bengal Tenanoy 


Act (VIII of 1885), See. 50—Presumption—Seo. 106—Failure tv insti- 
tude a case Maintainability of suit, 

Where the tenants proved that they had been holding ata uniform rental 
for 27, 57 and 60 years : 

Held: apart from section 50 of the Bengal Tenancy Act, it could be 
presumed that they were occupancy raiyats holding at rents fixed in 
perpetuity. 

Semblas : The failure of a person to Institute a case under section 106 of the 
Act for the purpose of correcting an entry in a record of rights, would not 
debar him from bringing a regular suit to establish his rights. 


Jogendra Nath Roy v, Krishna Promoda Dassi (1) dissented from. 
Appeal by the Plaintiff. 
Suit for declaration of status. 


The material facts and arguments appear from the judgment. 

Babu Foy Gopal Ghosha for the Appellant. 

Babus Umakah Mukerji and Satlendra Nath Palit for the 
Respondents. 


. C. A. V. 
The judgment of the Court was delivered by 


Brett J.—These three appeals arise out of three suits brought 
by the plaintiffs-appellants to have it declared that their status 
as tenant$ was that of occupancy raiyats holding at fixed rents. 
In the record of rights which has been prepared in respect of 
their village they had been entered as tenure-holders without 
fixity of rents under the defendants. 

In support of their claims in the three suits, plaintiffs filed a 
number of rent receipts and adduced oral evidence. The defen- 
dant adduced no evidence. 

The Court of first instance found that the plaintiffs had 
proved by satisfactory evidence that the holding in the frst 
suit had been held at an uniform rent since 1879, that the second 
holding had been similarly held since 1847, and the third since 
1850. Fixity of rent having been proved in the case of each 


* Appeal from ge Decree Nos. 1830, 2121 and 2122 of 1907, 
the decision of A, H. Varnade Esq., District Judge, Purneah, da the 
25th June 1907, reversing that of Babu Surja Narain Das, Subordinate 
Judge, dated the 9th February 1907, 


(1) (1908) I, L. B, 35 Oalo, 1018. 
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holding for upwards of 20 years, the Subordinate Judge held 
that the presumption under section 50 of the Bengal Tenancy Act, 
would arise and that each must be considered as held at a rent 
fixed in perpetuity. He accordingly decreed all these suits. 

On appeal the District Judge has reversed the judgment and 
decrees of the Subordinate Judge and’ has dismissed all the 
three suits, holding, on the authority of the decisions of this Court 
in the cases of Taran Krishna Bhoumic v. Messrs. Robert 
Watson and Co. (1) and Sarat Chandra Ghose v./Shyam Chand 
Singha (2) that as the suits were not brought under the provisions 
of the Bengal Tenancy Act the presumption under section 50 
of that Act could not be held to have-arisen. 

Plaintiffs have appealed, and in support of the appeal it 
has been argued that the lower appellate Court erred in law in 
holding that the decision of the Court of first instance was 
based wholly on the presumption arising under section go of the 
Bengal Tenancy Act. There was evidence to prove that the 
rent had all along been paid at a fixed sum yearly, and it was con- 
tended that, even if the provisions of section 50 of the Bengal 
Tenancy Act could not be taken to apply directly, still the Court 
was justified in accepting the principle laid down in that section 
as a useful guide in determining whether or not the holdings 
were at rents fixed in perpetuity. Nunda Lal Gossami v. 
Atarmont Dassi (3). 

In our opinion the decision of the District Judge on this 
point cannot be maintained. The only question raised was 
whether the holdings were at rent fixed in perpetuity or not. 
The plaintiffs proved that the holdings had been held at the 
same rents for periods of 27, 60, and 57 years respectively. 
There was no evidence to prove that any different rents had 
ever been realized. Onthis evidence, apart from any presump- 
tion under section 50 of the Bengal Tenancy Act, we are of opinion 
that the Court of first instance was justified in holding that the 
status of the plaintiffs was that of occupancy ralyats holding at 
rents fixed in perpetuity. We hold, therefore, that on this 
ground the judgment and decrees of the lower appellate Court 
should be set aside. 

On behalf of tbe respondents, however, a point has beet 
taken which was never raised in either of the lower Courts, 

(1) (1906) 10 0. W. N. lxviii. 

(2) (1906) 10 © W. N. 980. 
(8) (1908) 12 ©, W. N. 432. 
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namely, that these suits for declaratory decrees were not main- 
tainable by the plaintiff as he had failed at the time of the pre- 
paration of the record of rights to avail himself of the special 
procedure provided by section 106 of the Bengal Tenancy Act for 
the amendment of the entries relating to the holdings in the 
record of rights. In support of this contention the decision of 
this Court in the case of /Jogendro Nath Roy v. Krishna 
Promoda Dasi (1), is relied on. We may observe that the 
decision referred to is opposed to the view taken by this Court 
in the cases of Ramgulam v. Bishnu (2) and Troylokhkya Nath 
Bose v. M. N. Macleod (3). Had the decision of these suits in the 
lower Courts turned on this point, we should have felt cons- 
trained to refer these cases toa Full Bench. We are unable to 
accept the view taken in the case of Fogendra Nath Roy v. 
Krishna Promoda Dast (1), that the failure of a person to institute 
a case under section 106 of the Bengal Tenancy Act for the pur- 
pose of correcting an entry in arecord of rights debars him from 
bringing a regular suit to establish his rights. If no case has 
been brought and decided under that section the entry in the 
record of rights at most is presumed to becorrect, but the pre- 
sumption is rebuttable and the entry does not amount to a final 
adjudication of the rights of the parties. This indeed is the 
` view taken by this ‘Court in the other decisions to which we 
have referred. In fact the decision relied on by the appellants 
does not appear to have been followed. f 

In the present appeals the point is raised in this Court only, 
and aSewe hold that there is no substance in it and as the deci- 
sions of the lower Courts do not rest on it, we see no reason to 
do more than to hold that the point fails. 

The three appeals are, therefore, decreed with costs : the judg- 
ment and decrees of the lower appellate Court are set aside and 
those of the Court of first instance restored. The appellants 
are entitled to their costs from the respondents in all the Courts. 


N. K. B. Appeals decreed, 


(1) (1908) I. L R, 85 Oalc, 10!3. (2) (1908. 11 0. W, N. 48, 
(3) (1900) 1. L. R, 28 Cale. 28. 
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PRIVY COUNCIL. 


Present :— Lord Macnaghten, Lord Collins and 
: Str Arthur Wilson. 


MAHANT DAMODAR DAS 
v 


AHDIKARI LAKHAN. DAS. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT CALCUTTA. ] 


Possession, swit for—Idol—Property of Mohant—Chelas, senior and juntor— 
Compromiss,effect of —Kkrarnama, embodying terms of settlement, effeot of — 

Adrerss possession— Limitation. 

By an skrarnama dated the 3rd November 1874, a controversy between 
two Chelas of a certain Mohant, as to the right of succession to the two maths 
and the properties annexed to them, was settled, under which one of the 
maths waa allotted to the elder Chela and his successors, while the other math 
and the properties annexed to it were allotted to the younger Okela and his 
successors, for the purposes connected with his math, subject to a small annual 
payment towards the expenses of the former math, The successor of the elder 
Cheta sued_the younger Chela on the 17th July 1901 to recover possession of the 
properties so allotted to the defendant, on the allegation that the properties 
were debutter, dedicated to the worship and service of the plaintiffs Ziakoer 
and held by the defendant as an Adikari in charge of a subordinate math: 

Held, that the property dealt with by the ekrarnaama was prior to its 
date, to be regarded as vested, not in the Mohant, but in the legal entity, the 
Idol, the Mohant being only his representative and manager; that from the 
date of the ckrarnama the possession of the junior Chela, by virtue of the 
terms of that ekrarnama, was adverse to the right of the Idol and of the 
senior Chela, as representing that Idol; and that the suit wa» barred 
by Umitation, 

Appeal, which was heard exparfe, against a decree of the 


High Court at Calcutta (Rampini and Caspersz, JJ.), dated the 
6th June, 1905, in an appeal from a decree of the Subordinate 
Judge of Cuttack, dated the 30th September, 1902. 

The suit was filed on the 17th July, 1901,in the Court of 
the Subordinate Judge of Cuttack, by the plaintiff-appellant as 
the Mohant and Shebait of the Sadabrata Math, or Temple of the 
Thakur Sri Gopal Jiu at Bhadrak, in the District of Balasore, 
for the recovery of possession from the defendant-respondent of 
certain properties, movable and immovable, set forth in the 
schedule to the plaint. 

The property in question is situate at Bibisarai, in Per- 
gunnah Jajpur, and was alleged by the plaintiff to be part of the 
debutter and marfatdari property of, and as such dedicated to 
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and required for the purposes of the worship and service of the 
said Thakur above mentioned. a 

It was further alleged by the plaintif that his predecessor, 
Mohant and Shebait, of the said Thakur and Math at Bhadrak, 
Sriram Das, on succeeding to the office of Mohant, had in the 
course of a dispute and litigation with the defendant, who 
claimed to be the successor to the said office, at the instance of 
mutual friends, entered into an agreement with the defendant, 
whereby the said properties at Bibisarai were to be held by the 
defendant as an ahkadtkart or manager, for purposes set forth in 
the ekrarnamas, which were executed by the said parties on 
the 3rd November, 1874, and subordinate to the said 
Bhadrak Math. 

The plaintiff's case was that the property in dispute, being 
a part of the deduttar property of the said Thakur, could not be 
validly assigned or dealt with by the said Mohant Sriram Das, 
so as to affect the right of the said Thakur, and that in any 
event no such arrangement could be operative beyond the life- 
time of the said Sriram Das, and that upon his death the said 
ekrarnama and the arrangements thereunder lapsed and be- 
came ineffective. 

The plaintiff also alleged that the defendant was unfit 
for the post of an akatkarz, and that owing to his habit of mis- 
appropriating the profits of the said debuttfar properties he was 
not fitted to be in possession of them. 

The plaintiff alleged his cause of action to have accrued 
upon the death of his said Guru and predecessor Mohant 
Sriram Das, on the 5th Sraban, 1296, corresponding with 18th 
July, 1889. 

The plaintiff prayed, inter alia, for a declaration that the 
disputed property was the debuttar property of the said Thakur 
Sri Gopal Jiu of the Sadabrata Math at Bhadrak, and was 
Sadabrata property, and formed a part of the said Sadabrata 
Math at Bhadrak, that the said e4rarnama was illegal and in- 
valid, and for possession of the said property with mesne profits. 

.The defendant in his written statement set up limitation as 
his defence, claiming that neither the plaintiff nor his prede- 
cessor had been in possession of the disputed property within 
twelve years prior to the institution of the suit. He stated 
that he had been in adverse possessian of the properties in 
suit from the 3rd November, 1874, the date of the said ekrar- 
namah, and that an absolute right bad accrued to him in 
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P.O respect of the disputed properties, and that the alleged rights 
1910. of the plaintiff and his predecessor, Mohant Sriram Das, had 
Mahant Damodar become extinct. 

as The Subordinate Judge found that as Mohant Sriram Das 
Abdikart Lakhan died on the rth July, 1889, the plaintiff’s suit was not barred by 
Dan: limitation, that the defendant had obtained possession under the 
said ekrarnamah, that the onus lay upon him to show how and 
when that possession became adverse to the Mohant of the 
Bhadrak Math, and gave the plaintiff a decree for possession of 
the disputed properties with mesne profits from the date of the 

suit, and with costs, 

The defendant appealed to the High Court where the 
plaintiff's suit was dismissed with costs on the ground that the 
defendant’s possession of the said properties had been adverse. 
The judgment of the High Court on this part of the case was 
as follows : 

“ Now, ifthe plaintiff claims to be the successor of Sriram 
Das, he certainly cannot recover the Bibisari Math, for the 
ekrarnamah provides that neither Sriram Das, nor any of his 
heirs shall ever disturb the possession ofthe defendant in the 
Bibisari Math. On the other hand, if the plaintiff sues merely 
as the trustee of the idol, to whom the two Maths in strict legal 
intendment belong, he is met by the plea of the defendant’s 
adverse possession of 27 years. We think there can be no doubt 
that the defendant held the disputed Math adversely for more 
than 12 years even before the death of Sriram Das. This is 
apparent from Exs.. 10, 11 and 12, in which the defendant 
claimed in February 1877, to hold the Math by right of inheri- 
tance, though he admitted that possession was made over to him 
under the e4rarnamah of 1874. Sriram Das died in July 1899, 
more than twelve years after the above claim. Furthermore, it 
would appear from the Privy Council decision in the case of 
Gnanasambanda Pandura v. Velu Panduram, (1) that the 
plaintiff and his preceding Shebaits are not in the position of 
the holders of life estates, and that the plaintiff is not entitled 
to contend that his right to sue accrued to him only on.the 
death of Sriram Das, and that the possession of the defendant 
which may have been adverse to Sriram Das, was not adverse 
to him. The decision of the Privy Council above alluded to is 
of higher authority than the ruling of this Court in Arruth 
Misser v. Fuggurnath (2) on which the Subordinate Judge relies. 

{1) (1899) I, L. R 28 Mad, 271. (2) (1872) 18 W. B, 439, 
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Moreover, this Court in a comparatively recent case, 
Nilmony Singh v. Fagabandhu Roy (1) has affirmed the prin- 
ciple laid down by their Lordships of the Privy Council, in the 
decision above referred to, and has held that each succeeding 
manager or shebait of an idol does not get a fresh start, as far as 
the question of limitation is concerned, on the ground of his 
not deriving title from any previous manager. The ruling in this 
case is further direct authority for holding that the possession of 
the defendant has been all along adverse and bars the plaintiff’s 
claim, and the decision in Bioy Chunder Banerjee v. Kaly 
Prosonno Mookerjee (2) also supports this view.” 

The plaintiff, therefore, appealed to His Majesty in Council. 

Mr. A. M. Dunne, for the Appellant, contended that the 
title of the Thakur of the Math at Bhadrak, as proprietor of the 
property in suit, was clearly established by the evidence, and sub- 

mitted that the terms of the ekrarnamah did not confer upon 
` the respondent any rights beyond those of a manager and agent 
of the properties belonging to the Bhadrak Thakur, and subordi- 
nate to the Mohant of the Bhadrak Math. He further con- 
contended that any rights granted to the respondent, and his 
possession under the efrarnamah could not, and did not, endure 
beyond the life-time of the Mohant Sriram Das. He distin- 
guished Gnanasambandha Pandura Sannadht vw. Velu Pan- 
duram (3) and Nilmony Singh v. Fagabandhu Roy (1), and 
further submitted that no evidence was adduced which showed 
any adverse possession by the respondent, or which confer any 
statutory title upon him in regard to the property in suit. 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This is an appeal froma decision of 
the High Court of Calcutta, dated the fth June, 1905, which 
over-ruled that of the Subordinate Judge of Cuttack, dated the 
30th September, 1902. 

The suit out of which the appeal arises, was filed in the last- 
mentioned Court, by the plaintiff appellant in his character as 
Mohant of the Math or temple of a Hindu Deity at Bhadrak 
in Balasore, and the object of the suit was to recover possession 
of certain properties situate at Bibisarai in Jajpur, the suit being 
based upon the allegation that the properties were debottar pro- 
_perty, dedicated to the worship and service of the plaintiff's 


(1) (1896) I. L. B. 28 Calo, 538. (2) (1878) I. L. R. 4 Oalo. 827, 
(3) (1899) I. L. B, 23 Mad, 271. 
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Thakur, and held by the defendant as an Ahdikari in charge of _ 
what was said to be a subordinate Math of Bibisarai. 

The first Court decided in favour of the plaintiff. That 
decision was reversed on appeal by the High Court on the 
ground that the plaintiff’s suit was barred by limitation. Their 
Lordships are of opinion that the learned Judges of the High 
Court were right. l 


There is now no dispute as to any question strictly of fact. 
The former Mohant was in possession of both Maths and of the 
property annexed to them. He died leaving two Chelas, between 
whom a controversy arose as to the right of succession to the 
Maths and the property annexed to them. That controversy was 
settled by an arrangement embodied for the present purpose in 
an ekrarnamah dated the 3rd November, 1874, executed by 
Sriram Das, senior Chela, in favour of the junior Chela, des- 
cribed as Ahdikari Lakhan Das, by which the Math at Bhadrak 
was allotted in perpetuity to the elder Chela and his successors, 
while the Math at Bibisarai, and the properties annexed to it, 
were allotted to the younger Chela and his successors, for the 
purposes connected with his Math, subject to an annual payment 
of Rs. 15 towards the expenses of the Bhadrak Math. The 
parties to the present suit stand in the place of the elder and 
younger Chelas respectively. 

The learned Judges of the High Court have rightly held 
that in point of law, the property dealt with by the ekrarnama 
was, prior to its date, to be regarded as vested not in the Mahant 
but in the legal entity, the Idol, the Mohant being omly his re- 
presentative and manager. And it follows from this, that the 
learned Judges were further right in holding that from the. 
date of the ehkrarnamah the possession of the junior Chela, by 
virtue of the terms of that e4rarnamah, was adverse to the right 
of the Idol and of the senior Chela, as representing that Idol 
and, therefore, the present suit was barred by limitation. 

For these reasons, their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. As the respondent 
has not appeared upon the hearing of the appeal, there will be no 
order as to costs. 

Messrs T. L. Witson & Co.—Solicitors for the appellant. 

The Respondent did not appear. 
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>` APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. w 


“* powers, 


BINDUBASHINI DASI 


v. 


GIRIDHARI LAL ROY AND OTHERS.* 


Mortgage, suit to enforce-—Purdanashin lady, eweoution of deed by— Principles 
to be followed in acting upon ard giving effect to such deeds— General 
power of attorney, effect of. 

In the case of deeds and powers executed by purdanashin ladies, It is 
requisite that those who rely upon them should satisfy the Court that they 
had been explained to and understood by those who exeouted them, 

The Courts should be careful to see that deeds taken from pwrdanachin 
women have been fairly taken and that the party executing them has beena 
free agent and has been duly informed of what she was about. 


Sutisht Lal v. Sheobarat (1), Shambuti Koeri v, Jago Bibi (2) Hodges and 
others v, Delhi and London Bank (3) Annoda Mohun ve Bhuban Mohini (4) 
and Kishori Lal v, Chuni Lal (5) referred to. 


The Court, when dealing with a deed alleged to have been executed by a 
purdanashin lady, must, before it gives effect to it, satisfy itself upon the 
evidence, first, that the deed was actually exeouted by her or by some person 
duly authorized by her with a full understanding of what she was about to 
do ; secondiy, that she had full knowledge of the nature and effect of the 
transaction into which she is said to have entered, and thirdly, that she had 
independent and disinterested advice in the matter. 


Badi Bibi v. Sami Pillai (6) Khatija v, Ismail (7) Alahomed Bug v. 
Hossin Bibi (8). Ismail Mussajee v. Hafiz (9) Beharilal v. Habila Bibi (10), 
Tamera Fateeah v. Abbas Ali (11), Mariam Bibiv. Sakina (12) referred to. 


A general power of attorney does not mneeessarily imply an unlimited 
authority to borrow, and general words in a power of attorney confer upon 


the agent only such general powers as aro necessary to carry out the special 


Bryant y, Banque Du Peuple (18) and Ghasiram v, Raja Mohan Sha (14) 


referred to, 


Appeal by Defendant No, 2 
Suit to enforce a mortgage security. 


* Appeal from Original Decree No, 124 of 19)7 against a decree of Babu 
Jogendra Nath Mukerjee, Subordinate Judge of 24-Pergunnas dated the 
2lst November 1906. 
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(8) (1888) L. R. 15 I. A. 81 (92), 
(9) (1906) L. R, 83. I. A. 88. 
(10) (1888; I. L. B. 8 AL 267 
(11) (1887) A. W, N. 84. 
(12) (1891) I. L. R. 14 All, 8 
(18) (1893) A. O., 170. 
(t4) (1907) 6 0. L. J. 639, 
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The facts of the case and the arguments addressed to the 
Court appear fully from the judgment. 

Dr. Rash Behary Ghose and Babus Dwarka Nath Chakra- 
varty and Manmatha Nath Mukherjee for the Appellant. 

Mr, Chakrabarty and Babus Basant Coomar Bose and 
Satis Chandra Bhattacharjee for the Respondents. 

C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree in 
a suit to enforce a mortgage security executed by the appellant 
and her husband Radha Nath Bose on the 3rd April 1899 in 
favour of Kishori Mohan Roy, a money-lender of this city, now 
represented by the plaintiffs respondents. The mortgage which 
was jointly executed by the husband and wife, was for a consi-- 
deration of Rs. 14,500 and covered three properties. Out of 
the consideration, a sum of Rs, 8,337-14 As. was due under two 
hand-notes executed on the 1st October 1898 in favour of 
Kishori Mohan by the husband of the appellant Bindubashini 
as her constituted attorney. A sum of Rs. 1,804-14 was covered by 
four hand-notes executed by Radha Nath himself in favour of 
Kishori Mohan on various dates between the 6th May 1895 and 
the 23rd March 1899. A further sum of Rs. 4,357-3-10 is stated 
in the mortgage-deed to have been advanced in cash at the time- 
of the transaction, so as to bring up the total sum advanced to 
Rs. 14,500. The husband and the wife made themselves jointly 
and severally liable for the whole amount of the three proper- 
ties covered by the security ; the first and the third belonged to 
the husband, and the second which was admittedly of substan- 
tial value was owned and possessed by the wife. The deed 
further recited that at the time of its execution, documents of 
title were made over to the mortgagee ; these included a power 
of attorney in English executed by the wife in favour of the 
husband on the 16th August 1889. The mortgage was signed 
by the husband as well as the wife who were both able to-read 
and write, and was attested by Promotho Nath and Nagendra 
Nath, two of the sons of the executants. On the 14th June 
1899, the document was produced before the Registrar by 
Radha Nath, and the endorsement made at the time shows that 
execution was admitted by Radhanath for himself and on 
behalf of his wife under the power of attorney which was 
produced before the registering officer. Nothing appears to 
have been paid by the debtors towards the satisfaction of the 
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mortgage-debt, and although one of the mortgagors, the 
husband, had assigned to the mortgagee two decrees for money 
which he held against certain other persons, the mortgagee 
does not appear to have realised any thing thereunder in 
reduction of his debt. On the 19th August 1905, the represen- 
tatives of the mortgagee commenced the present action against 
both the mortgagors for the realization of the principal and 
- compound interest at 84 per cent per annum with six monthly 
rests. The husband who was the first defendant resisted the 
claim on the ground that the plaintiffs were not the represen- 
tatives of the original mortgagee, that he was entitled to claim 
certain deductions which the original mortgagee had promised 
to allow, and that as the decrees which had been assigned to the 
mortgagee had become barred by limitation through his laches, 
the plaintiffs were bound to allow credit for whatever sum was 
realizable under those decrees. The wife who was the second 
defendant filed a separate written statement through the same 
pleader who appeared on behalf of the husband. In addition 
to the objections urged in the defence of her husband, she 
contended that the claim for compound interest was not main- 
tainable and that the purport of the mortgage security in this 
respect as well as in any other respect had not been explained 
to her. An examination of the written statement on the 
record shows that this paragraph originally stated that the 
purport of the mortgage deed in this respect (that is, in respect 
of interest) as well as in some other respects had not been 
explained to her. But before the written statement was filed, 
the phraseology was altered so as to make the objections more 
comprehensive. The second defendant further stated in her 


written statement that she had not got money on account of: 


the mortgage deed. On these pleadings, issues were framed on 
the 22nd November 1905, and the eighth issue was in the 
‘following terms: t Was any consideration money for the mort- 
gage deed paid to defendant No. 2; was the mortgage deed 
properly explained to her, and is she bound by all or any of its 
terms?” A detailed reference to the other issues is not necessary 
for the disposal of the question which has been argued in this 
appeal. On the 2nd March 1906, after an order for the examina- 
tion of the second defendant on commission had been made on the 
-20th February, she presented to the Subordinate Judge through 
a new pleader a petition, (which had been drawn up on the 
16th February but for some unexplained reason withheld for 
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OVID, two weeks), in which she alleged that the written statement 
1909. previously filed in her name was really not her pleading, that 
mee she knew nothing about the mortgage bond, that she had not 


Bindubashini Dasi : , 
executed it, had not received any money on account of it, had 


t. 

S A l Roy. never authorised her husband to take any loan on her behalf, 
eee J. and that consequently she was not personally liable for the 
money, and no proceedings could be taken against her property. 
The successor of the Subordinate Judge, who at this time was 
transferred, examined the lady at her residence in Calcutta on 
the 29th April in support of her allegation that she had not 
signed either the vakalatnama or the written statement 
previously filed on her behalf. On the 16th May, 1906, the 
Subordinate Judge held upon the evidence before him that the 
lady was a tool in the hands of her husband and sons, that she 
had falsely denied her signatures on the vakalatnama and the 
written statement, and that consequently the petition filed on the 
2nd March, 1906, for supersession of the original written 
statement filed on the 14th November, 1905, must be rejected. 
The case was subsequently heard on the merits, and after the 
‘case for the plaintiffs had closed, the defendants applied for time 
to be ready with their evidence. This unusual prayer was 
granted by the Subordinate Judge, and the result was that after 
the plaintiffs had closed their case on the 29th October, the 
defendants obtained an adjournment till the 7th November, 
when their evidence was taken. The Subordinate Judge 
ultimately held that due execution of the document by both the 
mortgagors was proved and that the deed had been fead over 
and explained to the lady who was, in the words of the 
Subordinate Judge, an intelligent lady of acute understanding 
' and knew to read and write and was aware of all the conditions 
set forth in the mortgage bond. The Subordinate Judge also 
found upon the third and fourth issues that the mortgagees had 
through their own laches allowed the assigned decrees to be 
barred by limitation and that they were consequently bound to 
allow credit for all sums realisable thereunder. In this view of 
the matter, he made in favour of the plaintiffs a decree for 

Rs. 15,571 with costs and interest. 

The second defendant alone has presented this appeal 
against the decree of the Subordinate Judge, and she has joined 
as respondents the plaintiffs mortgag ees as well as her husband. 
During the pendency of the appeal, the respondent Radhanath 
died on the 7th November, 1907, and his sous have been 
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brought on the record as his legal representatives. The learned POT 


vakil who has appeared in support ofthe appeal has argued 1909, 
that the mortgage-deed was not operative as against the wife, Bindubashini Dasi 
because it is not proved that she received any portion of the Giridhari Lal Roy. 
consideration or that the sums advanced on the hand-notes 
executed on her behalf by her husband were taken with her 
knowledge or authority, that the power of attorney on the 
basis of which the hand-notes were executed was not shown to 
have been read over or explained to her, that sufficient grounds 
have not been established for reception of secondary evidence 
of the terms of the power of attorney, that the power of 
attorney was a general power and did not confer on the 
husband an unlimited authority to borrow on behalf of his wife, 
that the mortgage-deed was neither read over nor explained 
to the lady, that she was not aware that the effect of the deed 
was to make her property liable not only for her own debts but 
also for those of her husband, that as at the time of the 
execution of the deed her interest was in conflict with that of 
her husband, it was essential to prove that she had independent 
advice, and finally that the evidence disclosed that the document 
had not been executed under circumstances which would make 
it binding and operative as against a purdanashin lady, on the 
principles laid down in a series of decisions of their Lordships 
of the Judicial Committee. In support of this position 
reliance has been placed upon the cases of Sudtsht Lal v. 
Mussamaut Sheobarat Koer (1), Annoda Mohun Rat Chowdhrt 
v. Bhuban Mohini Debt (2) and Shambatt Koeri v. Jago Bibi (3). 

In answer to these objections, it has been contended on 
behalf of the respondents that the defence was both dishonest 
„and inconsistent, that it was not open to the lady, in view of the 
decision of the Judicial Committee in Mahomed Buksh Khan v. 
Hosseini Bibi (4), to plead that she never executed the document 
and in the alternative that if she executed it, she did so under cir- 
cumstances which did not make it binding upon her as a purda- 
nashin lady ; and finally, that the evidence proved conclusively 
that the lady executed the document with full knowledge of all 
its terms and their consequences. 

Tt is necessary to state that on behalf of the appellant no 
contention was raised in this Court that the vakalatnamah and 


(1) (1881) L. R. 8 I. A, 39; L. L. BR. 7 Oale. 245, 
(2) (1901) L. R. 28 I. A.1; I. L. R. 28 Oale, 546. 
(8) (1902) L. R. 29 L A. 127 ; 1. L. R. 29 Oale. 749. 
(4) (1888) L R. 18 L.A. 81; L L. R., 15 Oale, 684. 
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O1vIL, _the written statement originally filed on her behalf were forgeries, 
1909, nor was any suggestion made that the mortgage-deed was not 
Bindubashini Dast Executed by her. We have carefully compared the signatures 
ne on the vakalatnamah, the written statement, and the mortgage- 
Giridbari Lal Roy. : f 
a a deed with the undoubted signatures of the lady, and we are 
sed ae J. satisfied that any attempt to establish that the signatures on the 
vakalatnamah, the written statement and the mortgage-deed 
were forged, must prove infructuous. We must, therefore, pro- 
ceed to deal with the appeal on the assumption that the original 
written statement was filed on behalf of the lady, and also that 
the mortgage deed was as a matter of fact executed by her. 
With reference to the argument of the respondents, that 
the defence is inconsistent, we may observe that the decision of 
the Judicial Committee in Mahomed Buksh Khan v. Hosseini 
Bribri (1) is clearly distinguishable. In that case it was pleaded, 
with reference to a deed alleged to have been executed by a 
purdanashin lady, that it was not genuine, and in the alter- 
native, that it had been executed under undue influence. The 
Judicial Committee pointed out that the latter defence was ab- 
solutely inconsistent with the alternative case that the document 
had not been executed with her knowledge and consent, and 
that consequently the latter part of an issue which raised both 
the questions ought not to have been admitted. In the case 
before us, the defence taken in the original written statement 
was perfectly self-consistent. There was no suggestion made at 
that stage that the document had not been executed by the lady. 
It was only at a later stage of the proceedings that she endea- 
voured to file a new written statement which, if admitted, would 
have made her case contradictory to her previous allegations, 
This attempt failed, and in our opinion the Subordinate Judge. 
was amply justified in the course which he pursued. The case of 
the lady, therefore, as it stands at present in its original form, is 
not open to objection on the ground of inconsistency, and the 
point raised in the eighth issue must consequently be considered. 
Before we proceed to do so, however, it is desirable to state the 
principles in the light of which the evidence must be examined. 
In one of the most recent cases on the subject, Shambatt 
Koéert v. Fago Biòt (2) the Judicial Committee ‘referred to the 
well known rule laid in Sudrskt Lal v. Sheobarat (3) that in the 
case of deeds and powers executed by purdanashin ladies, it is 


f 


(1) (1888) L., R. 15-1. A. 81. (2) (1902) L, R. 29 1. A. 127. 
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requisite that those who rely upon them should satisfy the 
Court that they had been explained to and understood by those 
who executed them. The same view had been previously taken 
in the cases of Hodges and others v. Delhi and London Bank (1) 
and Annoda Mohun v. Bhuban Mohinee (2) and was reaffirmed 
in Krshori Lal v. Chunnt Lal (3). It is not necessary to examine 
in detail the earlier decisions of the Judicial Committee in the 
cases of Moonshee Buszloor Raheem v. sShumsooantssa Begum (4) 
Girish Chunder v. Bhugabutty Debra (5), Syed Fuzzual 
Hussain v. Amjud Ali (6), Ashgar Ali v. Delroos Banoo (7), 
Tacoordeen v. Nawab Syed Alt (8) and Lalla Amarnath v. Ran 
Achan Kuar (9). These cases recognised the principle that the 
Courts should be careful to see that deeds taken from purda- 
nashin women have been fairly taken and that the party exe- 
cuting them has been a free agent and has been duly informed 
of what she was about. Some of the earlier cases in this Court, 
notably those of Kanat Lal Fowkhari v. Kamini Debt (10) 
and Roop Narain Singh v. Gangadhur Pershad (11), appear to 
affirm the same doctrine on the ground that undue influence 
is presumed to have been exercised unless the contrary is shown. 
It is not necessary for our present purposes to discuss whether 
this view of the matter can be supported. But it may be 
pointed out that the cases may be divided broadly into two 
groups ; in the first class of cases, the person who sought to 
hold the purdanashin lady to the terms of her deed was one who 
stood towards her in a fiduciary character orin some relation 
of personal confidence ; in the second class of cases, the person 
who sought to enforce the deed was an absolute stranger and dealt 
with her at arms length. In the former class of cases, where fidu- 
ciary relation exists, manifestly the Court will presume confidence 
put and influence exerted ; in the other class of cases, where no such 
relation exists, the Court will require the confidence and 
influence to be proved intrinsically, a distinction which does not 
appear to have been always kept in view. It may further be 
added that where no special circumstances are shown to exist, 
(1) (1900) D. R, 27 I A. 168 (176); I, L. R 28 All, 137, 
(2) (1901) on 28 I. A. 71, 1. b. R 28 Galo. 546. 


i. 
. L.J. 172,01 L. R 3l All. 116. 
A 551 (585), 8 W. RB, P. O. 3. 


(4) (1867) 11M, 1. 
(5) (1870) 13 M.I A. 419, 14 W. B. P.O. 7 
(6) (1872) 17 W. R. 523 


L, R. 3 Cale. 824. 

R. 1 I. A. 192, 13 B. L. R, 427. 

91. A. 196 at 200, l. L. B. 14 All, 420. 

. R, O. O. J. 31. (11) (168) 9 W. R, 297. 
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where for instance it is proved that the purdanashin lady was of 
business habits, was literate and of considerable intellectual capa- 
city, the Courts have latterly been less inclined to interfere with 
deeds which have been prima facie properly executed or to in- 
terfere with transactions to which her consent had been deli- 
berately given ; see for instance the cases of Badi Brbi v. Sami 
Pillat (1), Khatija v. fsmatl (2), Mahomed Bux v. Hosseini 
Bibi (3) and Jsmat] Mussajee v. Hatz (4); in other words 
as observed by Mr. Justice Straight in the cases of Bekari 
Lal v. Habtla Bibi (5), Tamiza Fatemah v. Abbas Ali (6), which 
are referred to in Mariam Bilt v. Sakina (7), the Court when 
dealing with a deed alleged to have been executed by a 
purdanashin lady must, before it gives effect to it, satisfy 
itself upon the evidence, frst, that the deed was actually 
executed by her or by some person duly authorized by her 
with a full understanding of what she was about to do; 
secondly, that she had full knowledge of the nature and effect 
of the transaction into which she is said to have entered; and 
thirdly, that she had independent and disinterested advice in the 
matter. Let us now test the evidencé in the present case in the 


‘light of these principles. 


There is no dispute in the present case that the deed was 
actually executed by the appellant ; it bears her signature in 
more than one place, and the genuineness of these signatures has 
not been, and, in our opinion, cannot be successfully questioned. 
The two questions, therefore, which arise for consideration are, 
first, whether she fully understood the nature and congequences 
of the transaction into which she entered, and, second/y, whether 
she had independent advice in the matter. So far as the first of 
these points is concerned, we have the testimony of Nilkamal 
Mukherjee and Lolit Kishore Dey, both officers of the plaintiffs, 
as to the circumstances under which the execution took place. 
Nilkamal asserts that he read over and explained the document 
tothe lady before she signed it, which she subsequently did 
in his presence. Jt is suggested that it is unlikely that 
a purdanashtn lady would appear in the presence of a stranger 
and execute the deed. We do not see, however, any inherent 
improbability in the story narrated by Nilkamal. Nilkamal was 

a (1892) I. L. R. 18 Mad, 257 (262). (2) (1889) I. L. R. 12 Mad. 380 (384). 
(1888) L. R. 151, A. 8l 
a 908) L. R 38 I, A. 86, TLR. 33 Cale. 778, 8. OC. L. J. 484. 


(5) (3886) I. L. R. 8 All. 287. (6) (1887) 7 A. W. N. 84. 
(7) (1891) J. L. B, 14 AIL 8. 
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apparently on terms of intimacy with Radha Nath who was 
well known to his master and had business transactions with him. 
Bindubashini, though purdanashin, was an elderly lady, and 
it is not-at all improbable that she should appear and sit against 
one of the leaves of one of the doors of the Boitakhana and exe- 
cute the deed. Lalit Kishore substantially confirms the story. 
It was argued by the learned vakil for the appellant that 


although the deed might have been read over to the lady, it 


was not explained to her as required, and reference was made 
in this connection to the judgment of the Judicial Committee 
in the case of Annada Mohun v. Bhuban Mokhinee (1). The 
deed here, however, was of the simplest character. It described 
the previous debts due to the creditor and the properties by 
which it was intended to secure the repayment thereof as well 
as of the advance made at the time of the execution of the 
deed, and, finally stated that the parties made themselves jointly 
and severally liable for the whole debt. The lady was herself 
able to read and write, and there is no foundation for any possi- 
ble pretence that the deed was read out in such a way as not to 
convey its true meaning to the executant. We must hold, 
therefore, that the deed was intelligently executed and that the 
lady fully understood the nature and effect of the transaction 
into which she entered. As regards the second question, 
namely, whether the lady had independent advice, it may be 
conceded that there is some apparent force in the contention 
that the interest of the husband at the time was in conflict with 
her owrf interest. It seems, it was originally intended, when the 
draft of the mortgage was drawn up, that the deed should be 
executed by the husband alone. This theory is supported by 
two alterations made in the mortgage-deed after it had been 
engrossed, by which the vernacular word corresponding to ‘my’ 
was changed to “our.” The creditor apparently declined to 
accept a mortgage from the husband alone as the second pro- 
perty stood in the name of the wife. But the agreement to 
make the wife join in the deed, must have been concluded before 
the mortgage-deed was drawn up, because it is quite clear from 
an inspection of it that it was engrossed with the names of both 
the executants onit. Under these circumstances, it no doubt 
became necessary for the husband to obtain the consent of his 
wife to be a joint executant of the deed. The lady, however, 
had undoubtedly opportunities for independent advice. Her 

(1) (1901) L. R. 28 I. A, 71. 7 
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three sons, who were grown up, were about her at the time, 
lived in the same house and knew all about the transaction. 
They in fact were the persons who would be ultimately affected by 
the mortgage if their mother joined in the transaction, and it is 
not difficult to infer from the evidence that they probably inter- 
fered. Two of these sons have been examined in the present 
case, and their testimony must be treated as unreliable. They 
endeavoured to make out that their mother was not present at 
the time of the execution. They even doubted whether the 
signatures of their mother on the mortgage-deed were genuine, 
and they suggested that the document was not executed by their 
mother at the same time as by their father, but if at all, ona 
subsequent occasion. This story has been rejected by the 
Subordinate Judge, and in our opinion, very properly. One fact 
however is, upon the evidence, clear beyond dispute, namely, 
that the lady at first expressed some unwillingness to execute 
the deed. Upendra Nath, for instance, says that the mortgagee 
Kishoree told his father that his mother must sign the document 
to which his father replied that it was impossible that she would 
sign it. He does not, however, indicate what conversation 
followed. Asa matter of fact, the lady did subsequently join 
in the execution of the document. The legitimate inference 
appears to be that the, lady fully understood the nature of the 
transaction and at first expressed some unwillingness to join in 
the deed, very probably in the interest and through the persua- 
sion of her children ; but subsequently she changed her mind 
and executed the document. We are satisfied upon the evidence 
that the deed was intelligently executed by the lady with the 
full knowledge of its terms and of the precise nature of the 


transaction into which she entered and that she did so with the . 


knowledge of her sons who were present at the time, were ina 
position to give her advice, and actually attested the execution 
of the deed. As the learned Judge points out in the judgment, 
he found her an intelligent lady of acute understanding who 
knew how to read and write, and there is no foundation for the 
suggestion that the deed was executed by her under circum- 
stances which did not make it binding upon her as a purdanashin 
lady. Indeed, there is a good reason to believe, as is indicated 
by the various proceedings in the suit in the Court below to 


which we have already referred, that this suit has been only | 


nominally defended by her but really by her children for their 
ultimate benefit. In this view of the matter, it is not necessary 
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to examine in detail the validity of the objection that the hand- 
notes mentioned in the mortgage deed were executed by 
Radha Nath on behalf of his wife in excess of his authority and 
without her assent and that the sums so borrowed are not 
shown to have been applied for her benefit. It may be assumed 
that a general power of attorney does not necessarily imply an 
unlimited authority to borrow, and that the general words ina 
power of attorney confer upon the agent only such general 
powers as are necessary to carry out the special powers. Bryant 
v. Banque Du Peuple (1), Ghastram v. Raja Mohan Sha (2). 
It may also be assumed that as the original power of attorney 
has not been produced and as every possible method available to 
enforce its production has not been exhausted, sufficient founda- 
tion has not been laid for the reception of secondary evidence 
of its contents. This, however, is of no assistance to the appel- 
lant, for if we hold, as we do, that the mortgage was intelligently 
and voluntarily executed by her with full knowledge of its 
terms and their consequences, she must be taken to have affirmed 
the antecedent transactions into which her husband entered 
when he executed the hand-notes in favour of Kishori Mohan 
and borrowed the sums mentioned therein. If the appellant 
deliberately made herself jointly and severally liable for the 
debt incurred by her husband, she cannot now be permitted to 
turn round and question his authority to pledge her credit. It 
is further worthy of note that although her husband was alive 
at the time of the trial of the suit in the Court below, he never 
cameeinto the witness box to narrate the circumstances under 
which the deed was executed and to contradict the version 
given on behalf of the plaintiffs by their witnesses. Upon an 
examination of the entire evidence on the record and upona 
careful consideration of all the circumstances of the case, we 
are satisfied that the mortgage-deed executed by the appellant 
is binding upon her and that the defence set up has com- 
pletely failed. 

The result, therefore, is that the decree made by the Subor- 
dinate Judge must be affirmed and this appeal dismissed with 
costs in favour of the plaintiffs respondents, 


H, P, C. Appeal dismissed. 
(1) (1893) A. O. 170. (2) (1907) 6 0. L, J. 639. 
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Before Mr. Fustice Brett and Mr. Fustice Richardson, 
KESAV LAL NAG MOZUMDAR AND OTHERS 


v. 
HARASIT GHOSE AND OTHERS.“ 

Transfer of Property Act (LV of 1882), Sec. 11—Bengal Tenancy Aot (VIIL 
of 1885), Seos, 10, L1— Alienation, condition restraining—Lease, validity 
of —Seo, 155—Compensation. 

A condition in a permanent lease restraining alienation is not void, Bec- 

tion 11 of the Transfer of Property Act has not been repealed by sections 10 


and ll of the Bengal Tenancy Act. 
Where the tenure-holder alienated the land in breach of his contract, the 


Court did not enforce the clause of re-entry, but ordered him to pay compen- 
sation under section 155. 

Appeals by the Plaintiffs. 

Suits for f4as possession. ; 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose, Babus Baidyanath Dutt, Tarini 
Das Banerji and Tarakeswar Pal Choudhury for the Appellants. 

Babus Tara Kisore Chowdhury and Fadunath Kanjilal for 
the Respondents, 

C. A. V. 
The judgment of the Court was as follows : 


In the seven cases out of which these appeals arise, the 
plaintiffs, who are diferent in each, sued to recover, from the 
defendant No 1, who is the tenant of them all, possession, 
each of his share of the tenure, held by the defendant under 
separate leases from each, on the ground thatthe defendaat had 
broken certain conditions of the leases. The defendant No. 1 is 
a permanent tenure-holder under the plaintiffs, and the condition 
of the lease which he is said to have broken runs as follows: “I 
shall not transfer this jamai land to any body either by gift, sale, 
ijara, conditional sale, mortgage, or take in any partner, and the 
land will not be sold for the debt of any one else. Also I shall 
not be able to charge it as security if I stand security for any 
body. I shall not be able to transfer the same either to any of 
your co-sharers fraudulently or to my body else. If I 
commit breach in respect of any one of the above conditions 
then I shall lose all my interest in the jamai land mentioned 
in the pottah, and they will be your as land to which either 


* Appeals from Appellate Decrees Nos. 589 to 542, 560, 688 and 683 of 1908, 
against the decision of Babu Satya Oharan Gangali, Subordinate Jadge, Khulna, 
dated the 80th November 1907, reversing those of Babu Haripada Banerji, 
Munsiff, Bagerhat, dated the 23th Maroh 1907, 
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myself, my heirs, or my representatives will not be able to raise 
any objection.” 

On the gth Magh 1311, the defendant No. r executed a 
registered pottah (Exh. M) by which he leased out for a term 
of 999 years the lands covered by his tenure to defendant No. 2 
who is a _co-sharer of the plaintiffs. 

The plaintiffs’ case in each suit is that by executing that 
lease which amounted to a permanent lease, the defendant 
No. 1 has broken the conditions of his lease, and that as under 
the terms of the lease there is a condition for re-entry by the 
plaintifs on-such breach, they are entitled to obtain possession 
of the lands covered by the tenture. 

The plaintiffs served notices on the defendant No. 1 under 
the provisions of section 155, Bengal Tenancy Act, requiring 
him to pay compensation for the breach of the terms of his 
contract, but he had failed to comply with their demand. The 
plaintiffs accordingly sued for kas possession of the tenure. 

The Court of first instance held that the defendant No. 1 
was liable to ejectment for breach of the conditions of his 
contract. The Munsiff held, however, that the provisions of 
section 155 of the Bengal Tenancy Act would apply, and that the 
plaintiff was in the first instance entitled to compensation for 
the breach. On failure to pay the compensation within the time 

fixed, the defendant would be liable to ejectment. He fixed the 
compensation at five times the profit which he calculated to be 
Rs. 5-5 per bigah, as the defendant as tenure-holder merely 
collected rent from the tenants. The compensation was to be 
* paid within 14 days, a decree in accordance with these findings 
was given in favour of the plaintiff in each case. 

. On appeal, the lower appellate Court has set aside the 
judgment and decree of the Court of first instance and has 
dismissed all the suits. 

The plaintiffs have appealed in all the suits. 

In disposing of the appeals, the lower ‘appellate Court 
found all the points in favour of the plaintiffs except one. 
That point is the third as stated in the judgment and 
runs as follows: "Are the forfeiture clauses in the kabu- 
liyats void?” This refers to the clause in the kabuliyat 
executed by the defendant in favour of the plaintiffs 
providing that the defendant would be liable to forfeit 
the lease for any breach of its conditions. The Judge of the 
lower appellate Court held that the clauses were void in law 
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t, . : 
Harasit Ghose, that as such it was under section 11 of the Bengal Tenancy Act 
=a capable of being transferred and bequeathed in the same manner 


and to the same extent as other immovable property. 
Consequently the provision of section 11 of the Transfer of 
Property Act could not govern such leases so as to render 
valid any condition restraining alienation, and as the leases 
were for agricultural purposes, the sections of chapter V 
of the Transfer of Property Act were rendered inapplicable by 
the provisions ofsection 117 of the same Act. He further held 
that the clauses in the leases, being repugnant to section rọ of 
the Bengal Tenancy Act, (see the proviso to the section) could 
not be enforced. He accordingly held that the plaintiffs must 
fail in all the ‘suits. 

In support of the appeals before us, these findings of the 
lower appellate Court, have been assailed as contrary to law. 

First, it has been pointed out that as it is admitted that 
there is the condition in the lease restraining the lessee from 
transferring the holding, then, even if there were no~condition 
for re-entry, nevertheless the lessor in a case of a breach 
of such a covenant would have a remedy by a suit for ~ 
damages or for injunction, and the cases of Basarat Ali Khan v. 
Manirulla (1), Parameshri v. Vittapa Shanbaga (2) and Netrapal 
Singh v. Kalyan Das (3), are relied on. ə 

Further it has been argued that the lower Court has erred 
in law in holding that sections 10 and 12 of the Transfer of 
Property Act have been repealed by implication by sections >^ ro 
and ir of the Bengal Tenancy Act. Admittedly those two 
sections have not been expressly repealed by the Bengal 
Tenancy Act, and as they must be held to be applicable 
generally to all transfers of interests in property, they would 
apply in the present case unless they have been repealed by 
implication, Before the Court could hold that there had been 
such a repeal by implication, it must be satisfied that the 
provisions of the two enactments are so inconsistent or 
repugnant {that they cannot stand together (Hardcastle on 
Statutory Law, 330). But if on a fair and reasonable construction 
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of the two enactments it be found that the provisions of the 
two Acts are not incapable of reconciliation and are capable of 
standing together, then there can be no repeal by implication. 
Section 10 of the Transfer of Property Act distinctly saved 
leases in which the condition restraining alienation for the 
benefit of the lessors or those claiming under them from the 
general rule that where property is transferred subject to a 
condition restraining alienation the condition is void, and 
section 11 of the Bengal Tenancy Act merely formulated the 
existing law without avoiding the effect of the provisions of 
sections 11 of the Transfer of Property Act. The two sections 
of the two Acts are not inconsistent or repugnant as has been 
held by the Judge of the lower appellate Court. 
l In our opinion this contention is correct, and, we are of 
opinion that the Subordinate Judge erred in law in 
holding that section 10 of the Transfer of Property Act 
was repealed by implication by sections’ 10 and 11 of 
the Bengal Tenancy Act. The provision in the former 
Act saving conditions restraining alienation in leases where 
the condition is for the benefit of the lessor, is not in our 
opinion inconsistent with or repugnant to -the provisions 
of the latter Act which gives to lessees general powers of 
alienation, and the two provisions in the two Acts are capable of 
astanding together. If a contrary view were taken, it would 
follow that the provisions of sections 10 and 12 of the Transfer 
of Property Act would, regard being had to section 179 of the 
Bengal Tenancy Act, be operative in respect of permanent 
mukarart leases, but would not be operative in respect of other 
permanent leases. There would appear to be little reason in 
making such a distinction. 

The ground on which the lower appellate Court has 
dismissed the plaintiffs’ suits, therefore, fails. 

The question which then arises for consideration is, what 
relief are the plaintiffs entitled to. On this point we think 
that the view taken by the Court of first instance is 
reasonable, and that even though the kabuliyats contain a 
condition for re-entry, that should not be enforced unless the 
defendant fails to pay to the plaintiff in each case such 
compensation for the breach of the covenant as the Court may. 


deem reasonable. The Court of first instance went into this- 


question but the lower appellate Court bas not dealt with it, . 
We accordingly set aside the judgment and decree of the 
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yai lower- appellate Court in all the cases, and agreeing with the 
1910. Court of first instance that the plaintiff in each case is entitled 
Kesav Lal Nag under the provisions of section 155, Bengal Tenancy Act, to 
Mozumdar claim from defendant No. I reasonable compensation for the 


Grait Ghose. breach of the conditions of the lease, and on the defendant’s 
= default, to a decree for ejectment. We direct that the appeals 
be sent back to the lower appellate Court with directions to 
determine what is a reasonable compensation to be paid by the 
defendant No. 1 to the plaintifs in each case, and after fixing 
under the provisions of section 155 of the Bengal Tenancy Act, 
the period within which the compensation should be paid, to 
pass a decree in’ favour of the plaintiffs for recovery of such 
sums within the period fixed, and, on default of the defendant 
to pay the sums within that period, for ejectment of defendant 
from the tenure. | 

The plaintiffs are entitled to their costs from defendant 
No. 1 in this Court. Costs in the lower appellate Court will 
follow the result of the hearing on remand. 

The only cross-objection which was mentioned before us 
was that relating to the validity and service of the notices 
under section 155, Bengal Tenancy Act. We agree with the 
Court of first instance that the notices were sufficiently and 
were duly served according to law. 

N.'K. B. Appeals decreed, 


Before Mr. Fustice Mookerjee and Mr. Fustice C aindu. 
ASAD ALI MOLLA 


CIVIL, 
Pere Y. 
rie HAIDAR ALI* 
a ie Execution, application for, by assignee of decree-holder, maintainability of— 


— Decree for maintenance. 
An assignee of a decree for maintenance can execute it against the judg- 
ment-debtor in the same manner as the original decree-holder, ` 
When the claim has been merged in an actual judgment, the right under 
the judgment is assignable and the nature of the chose in aotion is generally 
immaterial. The judgment may be enforced by the assignee in his own name, 


` Appeal by the assignee of the Decree-holder. 
Application for execution of a decree for mainterance 
by the assignee of tbe decree-holder. 


* Appeal from Original Order No. 25 of 1909, against the order of Baba 
Rajkrishna Banerjee, Subordinate Judge of 24-Perganahs, dated the 4th 
November 1908, 
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The facts of the case and arguments appear sufficiently from 
the judgment. 


Babu Manmatha Nath Mukerjee for the Appellant. 
Babu Baranasibast Mukerjee for the Respondent. 

C. A, V. 
The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law, which 
calls for decision in this appeal, relates to the right of an 
assignee of a decree for maintenance to execute it against the 
judgment-debtor in the same manner as the original decree- 
holder. The circumstances under which the present dispute 
has arisen between the parties, have not formed the subject of 
controversy before us. On the 18th April, 1900, one Banu Bibi 
commenced an action for partition of movable and immovable 
properties jointly owned and possessed by her along with her co- 
sharers. On the 18th April, 1901, a decree was made by con- 
sent, the effect of which was that the plaintiff relinquished her 
claim tothe properties in suit, and the defendant undertook to pay 
her Rs. 5 per month for her maintenance during her life time ; they 
also undertook to continue the maintenance to the sons and 
daughters born of her womb; and the sum payable was made a 
charge upon certain specified properties. The decree provided lastly 
that if the money was not paid for two consecutive months, the 
arrears would carry interest at 6 per cent. per annum from the date 
of default till that of realisation. On the 25th August, 1905, 
Banu Bibi assigned all her rights under this decree in favour 
of Asad Ali and Maharaj Mandal, who are now the appellants 
before this Court. Onthe 12th December, 1905, the assignees 
applied to be substituted on the record, and asked for leave to 
execute the decree. This application was refused by the Subor- 
dinate Judge on the ground that no interest had passed under 
the deed of assignment, as aright to future maintenance was 
not assignable under the law. The assignees then appealed to this 
Court. The order of the Subordinate Judge was reversed by 
Sir Francis Maclean, C.J. and Coxe J., on the ground that the 
assignment undoubtedly operated to transfer title at least in 
respect of the arrears which had accrued due up to the date of the 
assignment, and consequently it could not be affirmed that the 
assignees were not entitled to be substituted as such on the 
record and to execute the decree. The learned Judges expressly 
left undecided the question, whether, by virtue of the assignment, 
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the assignees would be entitled to recover sums which had 
accrued due after the assignment in their favour had been 
made. The result wasthat on the 3rd June, 1908, the assignees 
again applied for substitution of their names and for leaveto 
execute the decree. The Subordinate Judge held that the 
assignment was operative in respect of the sums which had 
accrued due on the 25th August, 1905, but that, in so far as the 
assignment was intended to transfer to the assignees the right 
of the original decree-holder to realise arrears of maintenance 
as they fell due from time to time, it was inoperative in law. 
It may be stated here that the assignor, upon whom notice had 
been served and who was a party to the proceedings, did not 
take any exception to the execution of the decree by the 
assignees in respect of the arrears subsequent to the date of 
assignment ; the objection was taken by the judgment-debtors 
alone and was allowed to prevail. The assignees have now 
appealed to this Court, and on their behalf it has been con- 
tended that the assignment was valid and operative and 
effectively transferred to them all the rights of the decree-holder, 
inclusive of the right to realise from the judgment-debtors by 
execution, the amount of monthly allowance as it fell due. In 
support of this proposition reference has been made to the cases 
of Harris v. Brown (1), Haridas v. Baroda Kishore (2), Udoy 
Kumartv. Hari Ram (3), Salamat Hossein v. Luckhi Ram, (4) and 
Abdul Lateef x. Doutre (5). This position has been contested on 
behalf of the judgment-debtors defendants ; it has been argued on 
their behalf that a right to future maintenance is not®assignable, 
and that a decree obtained for the enforcement of a claim to future 
maintenance, stands in this respect on the same footing. In. 
support of this proposition, reference has been made to the 
cases of Zuffuzool v. Rughoonath (6), Monessur v, Beer Protap (7) ` 
and Sher Singh v. Sri Ram (8). Reference has also been made 
to the observations in Zadmanv. D’epinuil (9), that a charge 
cannot be validily created so as to be operative on undefined 
property not belonging to the mortgagor at the date of the 
execution of the deed, and it has been suggested that this ‘dictum 
is not affected by the reversal of the decision itself in Tarly v. 
Oficial Receiver (10). After careful consideration of the argu- 


ments addressed to us on both sides, we are of opinion, that the 


(1) (1901) I L. R. 28 Cale. 621, (6) (1871) 14 M.I. A. 40,7 B. L. RB. 186, 
2) (1899) I. L. R. 27 Calo. 38. (7) (1871) 15 W., R. 188. 
8) (1901) L L, R. 28 Caie. 483. (8) (1908) I. L. B. 30 All 246. 


-(4) (1884) I. L. R 10 Oale. 531. (9) (1882) 20 Ob. D 758. 


(5) (1889) L L. B, 19 Mad, 250, (10) (1881) 18 A. O. 528, 
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view taken by the Court below, is erroneous and cannot 
be supported, 

It may be conceded that there is authority for the proposi- 
tion that, if a person is entitled to a monthly maintenance 
allowance under a deed, the allowance can be attached by an 
execution-creditor only after it has become due; in other words, 
that it cannot be attached prospectively before it has become 
due. Kasheesukuree v. Greesh Chunder (1) and Haridas v. 
Baroda Kishore (2). These decisions are based on the principle 
that arrears of maintenance may be attached, but not the right to 
future maintenance, because such right is not assignable. 


It cannot, however, be affirmed as an inflexible rule that a right — 


to receive maintenance is, under no circumstances, assignable, 
and in the case of Harris v. Brown (3), the Judicial Committee 
upheld a sale by a widow, though not a Hindu widow, of her 
monthly allowance. Cases are also to be found in the books, 
where maintenance grants have, by custom, acquired the 
incident of alienability. Rameswar v. Fibender (4), Ram Chunder 
v. Mudeshwara (5), Durgadut Singh v. Rameshwar Singh (6). 
The case of Vatdyanatha v. Hggia (7), also shows that a 
_ hereditary grant of an allowance out of specified lands, is not a 
right to future maintenance which is inalienable by its nature 
and, as such, exempt from attachment. There are moreover 
cases in which it has been held that an annuity, the payment 
of which is a charge upon an estate, is property which is alien- 
able and can be attached. Anaef Hossein v. Nujeebonessa 
Begum (8), Mahtab Chand v. Dhun Coomaree (9), Mantswar v, 
Bir Protap (10) and Harv. Baijnath (11). We are not prepared, 
therefore, to lay it down: as an inflexible rule of law, that a 
maintenance grant is, under no circumstances, alienable. It is 
not necessary for us, however, to consider in the present case, 
the precise nature of the right of the assignor to receive a main- 
tenance allowance or an annuity from her co-sharers in whose 
favour she relinquished her interest in the joint property, 
because even if we assume that such right was inalienable, there 
can,be no question that the right given to her by the decree is 
alienable. It is well settled that, in reference to the assignability 


(1) (1866) 6 W. R. Mis. 6t. _ (8) (1901) IL. L. R, 28 Calo. 62l. 
(2) (1999) I. L. R. 27 Calo. 38. (4) (1905) I. L. R 32 Calo, 683. 
(5) (1906) I. L. R. 83 Oalo. 1188, 100. W. N 978. 

(6) (1909) 10 U. L. J. 233, L. R. 36 I. A. 176, I. L R. 86 Oale. 948, 

(7) (1907) L L. R. 30 Mad, 279. (9) (1871) 17 W. B 254 

(8) (1869) 11 W. B, 183. (10) (1871) 6 B, L- R. 646. 
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of a judgment, the cause of action on which it is founded 
is not generally material, and it has been repeatedly affirmed 
that a judgment recovered for a tort, is assignable to the same 
extent as one based on a contract. To take an illustration, in 
the case of Falmer v. Cohen (1) it was ruled that an executor 
could enter up judgment after verdict in an action of tort, and 
the same view was adopted in Aramerv. Waymark (2). It may 
be observed, however, with reference to this particular point, 
that there has been some divergence of judicial opinion, and it 
has sometimes been maintained that the character of a chose in 
action is not changed by a verdict, so that in an action in tort, 
though a verdict has been returned in favour of the plaintiff, his 
cause of action remains unassignable, and an attempted assign- 
ment thereof, made prior to the rendition of the judgment, is 
void, and neither tranfers the cause of action nor the judgment 
when subsequently entered thereon. On this principle, it has 
been ruled that, if the plaintiff in an action for malicious prose- 
cution, after obtaining a verdict in his favour but before the 
entry of the judgment thereon, assigns the verdict and the cause 
of action, such assignment is a nullity; consequently, the 
judgment when entered will not belong to the assignee, because, if 
the cause of action was not assignable, its transfer pendente lite 
could not effect an assignment of the judgment subsequently 
recovered thereon. xs. Charles (3), Buss v. Gilbert (4), Scott v. 
Ambrosa (5), Walker v. Barnes (6) and Gamble v. Central 
Ry. Co. (7). Whatever difference of opinion there may, however, 
be upon the question of the assignment of an inalienable chose 
in action pendente lite before the judgment is perfected, there is 
no difference of judicial opinion that, when the claim has been 
merged in an actual judgment, the right under the judgment is 
assignable, and the nature of the chose in action is immaterial 
[Comegys v. Vasse (8), where Mr. Justice Story pointed out that 
while mere personal rights which die with the party and do not 
survive to his personal representative, are incapable of assign- 
ment, vested rights ad rem and tn re, possibilities coupled with 
an interest and claims growing out of and adhering to property, 

(1) (1881),.2 B. & Ad. 966, 

(3) (1866) L. R. 1 Exob. 241, 4 H. & O. 427. 

(8) (1811) 14 East 197, 104 E. R. 576, 

(4) (1813) 2 M. and S, 70, 14 R. R. 591, 

(5) (1814) 8 M. and 8 876, 15 R R. 504 ` 

(6) (1814) 5 Taunt 788, 115 B. R. 655. 


(7) (1888) 80 Georgia 595, 12 Am. St. Bep. 276. 
(8) (1828) 1 Peter 198, 
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may pass by assignment; see also the notes to Dugas v. 
Mathews (1), where illustrations are given of valid assignments 
of judgments when the original cause of action was inalienable.] 
Similarly in Charles v. Haskins (2), Baldwin J. observed that 
when a judgment is entered, the cause of action is merged 
therein, and loses most of its pre-existing characteristics, so that, 
even if the cause of action was not assignable, the judgment is 
assignable and may be enforced by-the assignee in his own name. 
[Freeman on Judgments Vol. II, section 425 and Black on 
Judgments, Vol. II, section 924, where reference is made 
to Moore v. Howell (3) and Stewart v. Lee (4); in this 
latter case, the judgment which was held assignable had been 
recovered in a breach of promise suit.}] We refer to these 
English and American decisions, not as authorities in any way 
binding upon this Court, but merely because they embody princi- 
ples based, not upon any technical rules peculiar to those 
systems, but upon grounds consistent with the rules of equity, 


justice and good conscience. It is conceded, that there is no. 


statutory provision in this country which is directly applicable 
to the matter. Section 6 of the Transfer of Property Act and 
section 266 of the Civil Procedure Code of 1882 or the corres- 
ponding section 60 of the Code of 1908 obviously do not con- 
clude the matter. Onthe other hand, section 232 of the Code 
of 1882 or Order 21, Rule 16 of the Code of 1908, does not 
specifically lay down any restriction upon the assignment of a 
decree. It may, indeed, be added that while under the old 
Code, the Court had a discretion whether it would allow execu- 
tion to proceed at the instance of the assignee, under the new 
Code, his right to execution does not depend upon the discre- 
tion of the Court. It has been argued, however, by the learned 
vakil for the judgment-debtors that an assignment of a decree, 
where the original cause of action was personal to the plaintiff 
and not assignable, ought not to be allowed on grounds of 
public policy. We are unable to accept this contention as well- 
founded. When the cause of action is merged in the decree, 
there has been an adjudication by a competent Court upon the 
rights of the parties, and the liability of the defendant has been 
completely defined. It is immaterial to the defendant whether 
he satisfies the judgment for the benefit of the plaintiff or for 
that of his representative by assignment. In the case before us, 


(1) (1851).9 Georgia 570, 54 Am. Deo, 361. (8) (1886) 94 N. O. 266, 
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for instance, it ought to be of no consequence to the defen- 
dants whether they pay the money into the hands of the 
original plaintiff or into those of the persons in whose. favour she 
has transferred all her rights under the decree. Under that 
decree, a certain sum is periodically payable by them, and it is 
dificult to appreciate on what grounds the defendants can 
avoid payment to the appellants who acquired the rights of the 
Original decree-holder for valuable consideration. It has been 
faintly suggested that the value of the interest of the decree- 
holder is uncertain, contingent upon the length of her life, and 
consequently a sale thereof is likely to be of a speculative 
character, and should on this ground be discouraged as con- 
trary to public policy. This contention is obviously unsound, 
because, if this view were maintained, we must hold that no 
valid transfer can be effected of any life-interest in property or 
of the interest of a Hindu female, such as a widow, a 
daughter, or a mother, in possession of the estate of the last male 
owner. It has also been suggested that the conveyance in this 
case did not effect a transfer of all the rights of the original 
decree-holder, inclusive of her right to realise by execution the 
successive instalments of the annuity as they fall due. There is, 
in our opinion, no force in this contention. The decree in this 
case is in the form recognised in the Full Bench decision of 
Asutosh Bannerjee y. Lukhimont (1), and the decree-holder was 
entitled to recover in execution, without further suit, the allow- 
ance as it accrued due. When the transfer was effected, the 
allowance for four years was in arrears. It is inconceivable that 
a specific sum like this could have been alienated for a much 
larger sum. When the value of the interest was fixed at 


Rs. 785, there can be no doubt that the interest sought to be 


transferred was the entire interest of the original plaintiff in the 
decree obtained by her. We must consequently hold that the 
plaintiff intended to transfer the aggregate of her rights under 
the decree ; that such transfer was validly effected; and that 
the effect thereof is to entitle the ‘assignees to execute the 
decree from time to time precisely in the same manner as the 
original decree-holder might have done. The objection taken 
by the judgement-debtors to the execution of the decree is of 
an unsubstantial character and cannot be sustained. We may 
add that, in our opinion, there would have been a failure of 
justice, if we had been constrained by any inflexible rule of 


(1) (1891) I. L. B. 19 Calo, 189, 


Pe 
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law to hold that the rights of the decree-holder in the case 
before us, were not assignable in their entirety. There is no 
room for controversy that the defendants have strenuously 
endeavoured to avoid payment of the decretal sum, and the 
original decree-holder, a purdanashin lady, has consequently been 
obliged to part with all her interest in the decree in favour of 
the present appellants. 

The result, therefore, is that this appeal must be allowed, 
and the order of the Court below discharged. The appellants 
will be entitled to realise by execution whatever sum is leviable 
under the decree. The appellants are entitled to their costs 
both here and in the Court below. We assess the hearing fee 
in this Court at five gold mohurs, and in the Court below, at 
three gold mohurs. 


A.T. M, Appeal allowed. 


Before Mr. Fustice Stephen and Mr. Fustice Chatterjee. 
BHANESSAR RAM AND OTHERS 


v, 
RAMKHELAWAN SAHU AND OTHERS." 

Mortgage swit—Sub-mortgages, swit by— Original mortgagor, if necessary party 
—Aroidanos of deed—iInterpolation— Cross objection—Parties not interested 
in appeal— Respondents. addition af—Civil Procedure Code (Aot XIV of 

1882), Beos. 559, 581, (Act V of 1908,) O, XLI, R. 22, 

_ A sub-qnortgagee suing the mortgagee is not bound to make the original 
mortgagor a party to the suit. A sut in whioh the mortgagor is joined is better 
adapted to the adjudication of the rights of all possible parties, but his not 
being joined, does not make the frame of the suit improper, 

` Where an entry appeared in the deed prior to its registration and the docu- 
ment with this addition was admitted by all the exeoutants before the Registrar : 

Heid, even if it was an interpolation, it was not such as to avoid the deed, 
Heald, on s review of the authorities, that the Court is competent to add 

a respondent at the hearing of an appeal if the presence of such respondent 

is necessary for the purpose of properly deciding the appeal and croas-objeotion, 

provided such respondent is interested in the result of the appeal as brought 
and the orose-objection so far as the original appellants are concerned, 


Appeal by the Defendants, 


Suit upon a mortgage. _ 
The material facts and arguments appear from the judgment. 


* Appeal from Original Decree. No. 828 of 1907, against the decision of 
Babu Lal Singh, Subordinate Judge, Shahabad, dated the 80th April 1907. 
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Batus Fogesh Chandra Roy and Surendra Nath Ghoshal 
for the Appellants. 

Dr. Rash Behary Ghose, Babus Gobinda Chunder Dey Roy, 
Provash Chunder Mitter and Sushil Madhav Mallik for the 
Respondents. . 

The case was at frst heard on the 26th and 27th July 1909 
and again on 19th February 1910. 

G. A. V. 

The judgment of the Court was as follows : 

The case out of which this appeal arises is a suit on a 
mortgage, dated the 17th June 1901, whereby the defendants 
appellants or their representatives pledged a quantity of Kobalas 
and rehan deeds for a loan of 19,501 Rupees. The suit has been 
decreed by the lower Court against all the appellants exonerating 
the shares of defendants Nos. 5 and 10, the widows of cousins 
who are alleged to have been co-sharers in the property but who 
are not parties to the mortgage deed. Various points have been 
raised before us, the first of which is that the subject-matter of 
the mortgage is too indefinite for the document being capable of 
registration under section 21 of the Registration Act, and that 
as registration was necessary, the document cannot be admitted 
on the record as a mortgage. As regards this, cases have been 
quoted before us to prove what cannot be doubted that the 
mortgage must define its subject-matter with distinctness. In 
the present case the mortgaged property consists with one 
exception of deeds relating to land. The deeds are suff- 
ciently described by setting out the sums of money with which 
they are concerned, the date of execution and the names of the 
persons bound by them. These items of properties are, therefore, 


-described with sufficient distinctness to make the document 


capable of registration. There is the one item, the Khund, 
which is the subject-matter of the mortgage in which the boun- 
daries are set out in the usual way. This we will consider later. 
But we consider that the point about distinctness in the mortgage 
bond is one that cannot be sustained. 

The next point taken is that the. mortgagors of properties 
referred to in the bonds we have mentioned are no parties to the 
suit, and it is contended that for that reason the suit is improperly 
framed. Authorities have been quoted before us toshow that a 
sub-mortgagee, which is the character of the present plaintiff, 
can join the original mortgagors. We have been referred to 
Shepherd and Brown’s Commentaries on the Transfer of 
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Property Act and to the cases of Muthu v. Venkatta Challam (1), 
Narayan v. Ganojt (2), Ganga Prosad v. Chuni Lal (3) 
and Ram Shankar v. Ganesh Prosad (4). No authority how- 
ever has been produced to show that it is necessary for 
a sub-mortgagee to join the original mortgagor when suing 
the mortgagee, and on principle, there is no reason why he 
should not have his rights against the mortgagee settled without 
any reference to the original mortgagor. It may very well 
be that a suit in which the mortgagor is joined is better 
adapted than the present one for deciding the rights of all 
possible parties, but as the mortgagor cannot in any way be 
prejudiced by the present suit, we cannot see any reason for 
holding that it is otherwise than properly framed. 

We are next confronted with the contention that this deed 
is invalid because an interpolation was made in it by or on 
behalf of the plaintiffs. After 45 bonds and other documents 
have been mentioned we find the mortgage of one KAund which, 
as we have said, is properly described by boundaries. This, it is 
alleged, is an interpolation. Looking to the contents of the 
mortgage we are inclined to think it suspicious that this Khund 
should be mentioned with the documents. The oral evidence on 
the two sides on the point is conflicting and we do not attach much 
weight to it, but what we do consider of importance is, that this 
bond was presented for registration by one of the appellants. We 
think it unlikely that he would have presented this bond with 
an improper interpolation in it. On looking at the bond we have 
no doubt that this reference to the Xund existed at the time 
of registration. It is not necessary for us to decide how the 
reference to the Khund found place in the mortgage, but it is 
not unlikely that objection was taken to the want of description 
of any of the properties affected by the deeds, and that the 
_ Khund was inserted in order that in one case at all events there 
might be sufficient distinctness of premises described to justify 
registration. But the document with this addition was admitted 
by all the executants before the Registrar. In view of these 
facts, we cannot consider that the reference to the KAund, 
although it may be strictly speaking an interpolation, can be such 
interpolation as to avoid the bond. 

We next come to what is the real point in this case, which 
"is that the appellants allege that the bond was farzi from the 
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OIVIL, beginning, and that no consideration ever passed or was intended 
1910, to pass to them under the bond. The case which they allege 
Bhanemar Ram 3% that they were carrying on business in Shahabad and had 
t. dealings with Mahajans living in Rajputana and other distant 
ee ii parts of the country, that finding that their affairs were getting 
involved they executed this mortgage in order to defeat the 

claims of their more distant creditors and that the bond was 
accordingly intended merely as a shield against any claim made 

on their behalf. The evidence on which they ask us to support 

this case is to be found in such accounts as have been produced 

by the plaintiffs combined with the evidence in the case. It is 

alleged that these will show that the considerationin the bond is a 

pretence. It is admitted that the sum of 8,525 Rupees was 

advanced, But there are two other sums, one of 4,800 Rupees 

which is stated in the bond to have been taken in cash in order 

to start, the business, and the other 6,176 Rupees which stated 

to have been given to pay off the debt due to the emai firm of 

which the plaintiffs were members. There is evidence on behalf 

of the plaintiffs which we cannot ‘see much reason for discrediting 

to show that 4,800 Rupees were paid in one way or the other. 

As regards 6,176 Rupees we have before us various documents 

which show that this sum is charged to the appellants in the 

books of the plaintiffs on different occasions. One of these 

occasions it is proved was two years after the date of the mort- 

gage. This may give rise to suspicion and shows that the 

transaction was more complicated than it appears on the face 

of the mortgage. But we cannot, for that reason alone, hold that 

the statement of the consideration is a mere pretence and that 

no consideration of this kind was given at all. As we have 

said we have documents put before us by the plaintiffs, but they 

are of such a character that it is impossible to follow the course of 

dealings between the plaintiffs and the defendants, and it was 

not necessary for the proof of the plaintiffs’ case that any such 

account should be given. On the other hand, we have not 

evidence from the defendants which in a case like this we should 

expect to have. Their case is that at the time of the mortgage 

they were heavily indebted to the firms we have mentioned 

carrying on business in Rajputana, but they have not produced 

any evidence at all to show that this was in fact so. They have 
also not produced any evidence to show that they were 
embarrassed at the time or had need to apply for the protection. 

They are in fact setting up a fraudulent transaction on their 
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part and in order to prove such a transaction they ought to give 
a far more cogent proof than has been produced in the case. 
It is very difficult to see how the plaintiff comes into connection 
with this case unless he was a creditor. The accounts before us 
show that there were dealings between the plaintiff's emalr 
firm and the defendants, and the mortgage bond in question is 
one which they would be very likely to insist on if they con- 
sidered that the defendants’ firms were becoming involved, as it is 
the kind of security which the creditors are apt to seek in such 
a case. On the other hand there appears no reason at all why 
they should give leave to the defendants to use their name for 
a benami transaction. 

Under «hese circumstances, we consider that the lower Court 
came to a correct conclusion in holding that this contract was 
nota farat contract. There is a cross objection by the plaintiffs 
on two main grounds : (1) that the Court below, should have held 
that the family of the defendants was a joint family and Mathura 
and Rameswar having benefitted by the loan, their shares should 
not have been exonerated ; (2) that interest should have been 
allowed at the bond rate upto realization or at least up to 
the date fixed for repayment by the Court below. There is no 
difficulty about the second point, and it is admitted that accord- 
ing to the latest pronouncement of the Privy Council in Sundar 
Koer v. Rat Sham Kishen (1), the plaintiffs are entitled to interest 
at the bond rate up to the date fixed in the decree for pay- 
ment and we give 6 per cent. per annum thereafter until 
realizafion and the decree of the lower Court will be modified 
to that extent. 

As regards the first point raised in the cross objection, 
however, there is some difficulty. Mathura Prosad and 
Rameswar were not parties to the bond in suit, and decree was 
asked for against their widows, defendants 5 and 10, on the 
ground that the family was joint and they had been benefitted by 
the loan. The defendants Nos. 5 and 10 opposed the suit on the 
ground that their husbands were separate and were not on any 
account liable. The lower Court held that the plaintiffs had failed 
to show how Mathura Prosad and Rameswar were liable and 
gave a decree against the other defendants who were either 
executants or heirs of executants of the mortgage bond, 
exonerating the shares of Mathura Prosad and Rameswar. 
The appeal was filed by the defendants against whom the decree 
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was passed and they impleaded the plaintiffs alone as respondents 
and not defendants Nos. 5 and 10. The plaintiffs did not file any 
independant appeal in respect of the shares exonerated by the 
lower Court, and if the other defendants had not appealed, they 
apparently had no complaint against the decree as made. They 
however, filed their cross-objections in due course and atthe 
hearing of the appeal, made an application under Order 41 
Rule 20 for making defendants 5 and 10 respondents on the 
ground that they were interested in the result of their cross- 
objection which was a part of the regular appeal of the other 
defendants, and an order was made subject to objection at the 
hearing. Now defendants Nos. 5 and 1o have appeared, and on 
their behalf it has been objected that their shares having been 
exempted from the decree, they were not at all interested in 
the appeal of the other defendants and they cannot be brought 
upon the record under Order 41, Rule 20, in order that the 
plaintiffs might have against them the same relief as they could 
have had by a regular appeal, and that no reason is shewn why 
as against them what is virtually a regular appeal should be 
admitted at this distance of time. The decree of the lower 
Court was signed on the 10-5-07 and the appeal was filed on the 
s-8-o7 and there is no statement or evidence that the plaintiffs 
would have filed a substantive appeal if the defendants had not 
filed one. There is, therefore, no reason for admitting an appeal 
on behalf of the plaintiffs nor do they ask for such an order. 
They contend that the word ‘appeal’ in Order 41 Rule 20 
includes the cross-objections and as defendants Nos. 5 and Io 
are interested in the result of the cross-objections they are liable 
to be. brought in under the Rule and to have a decree passed 
against them. It is further contended that if their contention 
of a joint family is right, the defendants Nos. 5 and 10 have no 
shares at all and a decree declaring the family of the defendants 
joint and joint properties liable, cannot affect any substantial 
rights possessed by the said defendants. 

It was held under the Code of 1859 in the case of Anwarjzan 
Bibee vy. Asmut Als (1), that a cross appeal against a 
co-respondent was wrongly admitted. The learned Judges said: 
‘Te has been held in a long series of decisions that the cross 
appeal cannot reopen any question which have been decided 
between co-respondents but must have reference to the 
appellant and the points which are in dispute between the 


(1) (1871) 15 W, R. 26. 
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respondent who takes the cross-appeal and the appellant. It is 
quite possible that there may be cases in which when an 
appellant succeeds in his appeal questions will be opened up as 
between the co-respondents which would otherwise have been 
decided : and it is also possible when interests are identical that a 
respondent succeeding in his cross-appeal may open up question 
as between himself and his co-respondent.” There was no 
provision in that Code analogous to section 559 of the Code of 
77 or 82 or Order 41, Rule 20 of the present Code, and yet it was 
considered possible to reopen an issue between co-respondents by 
across appeal. In the case of Upendra Lal Mukerjes v. Girendro 
Nath Mukerjee (1), decided under the Code of 1882, it was held 
that in a suit for contribution in which the first Court passed a 
decree againt one defendant No. 9 and exonerated defendants 
Nos. 1 to 8, the latter could be brought in under section 559 and 
made liable, inasmuch as the exonerated defendants Nos. 1 to 8 
were interested in the result of the appeal in this sense that 
whereas they sought to fasten the liability for contribution on 
defendant No. 9, the appeal was intended to exonerate 
defendant No. 9 altogether. The learned Judges said: “the 
plaintifs having obtained a decree against defendant No. 9 
and being satisfied with that decree, were not under any necessity 
for preferring any appeal to make the other defendants liable. 
But if at the hearing of the appeal, the Court found that the 
defendant No. 9 was not liable, but the other defendants were 
liable, we do not think that there was anything wrong inthe 
lower appellate Courts making them respondents and passing a 
decreé against them.” In the case of Hudson v. Basdeo 
Bajpye (2), in a suit upon a hundi by B against C and H, each 
defendant wanted to throw the liability on the other: the first 
Court passed a decree against C : the appellate Court made H a 
party under section 559 and passed a decree against him. The 
learned Judges said: “It seems to us in this case that it was 
necessary for the purpose of settling all questions in dispute 
between the parties and with a view to prevent future litigation 
in relation to the same matter, to make Hudson a party respon- 
dent tothe appeal preferred by defendant No.1 tothe lower 
‘appellate Court.” The matter was fully discussed in the case of 
Bishun Churn Roy Chowdhry v. Fogendra Nath Roy (3). In 
that case, the Court of first instance gave a decree for a part 
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of the lands claimed; some only of the defendants appealed 
against the plaintiffs alone who filed a cross objection as to the 
unsuccessful part of their claim and had the non-appealing 
defendants brought in under section 559. This Court held that 
the non-appealing defendants were interested in the result of 
the appeals, for if the cross-appeal of the plaintiffs was successful 
against the appealing defendants alone, they might have the 
plaintiffs as their sharers interfering with their possession, and 
that the order under section 559 was rightly made, but that the 
cross objections could not be urged against them, as to do so 
would be to place the non-appealing defendants ina situation of 
risk without their having done anything to incur that risk and 
without their being able to withdraw themselves from that 
position, as the appellants could at any moment withdraw their 
appeal and defeat the cross-appeal, but the non-appealing 
defendants had no such way out. In this state of the decisions 
the matters came before a Full Bench inthe case of Rup Fann 
Bibeev. Abdul Kadir Bhutyan (1). In a contribution suit the 
claim was decreed against one defendant and dismissed against 
another: the losing defendant appealed making the plaintiff 
and the other defendants respondents. It was held that ina 
case for contribution like the one before the Court, it was quite 
competent to the Court to give a decree against defendant No. 2 
who did not appeal. The question under section 559 did not 
arise in this case, In the case of Jswardhari Singh v. Sahebzad: (2), 
it was held that if in a mortgage suit the plaintiff claims against 
two sets of defendants in the alternative and gets a decreeeagainst 
one set, the suit against the other set being dismissed, the Court 
may, on appeal by the losing defendants to which both the 
plaintiff and the successful defendant are parties, alter the decree 
so as to make the latter liable, the real contest in the case being 
between the defendants. In this case also the question under 
section 559 did not arise. It seems to have been laid down in 
the case of Ram Ratan Chuckerbutty v. Fogesh Chandra 
Bhattacharya (3) that a person who has been omitted from the 
category of respondents in an appeal cannot be brought in as a 
respondent after the time for appealing against him has expired. 
This is-however contrary to the decision of this Court in 
Manickyamoyee v. Boroda Frosad (4), 'and we do not think the 
learned Judges meant to lay down as a broad proposition of law 


n) o L RB. 81 Oale. 643. (83) (1997) 12 0. W. N. 625. 
2) (1908) L L. R. 35-Oale. 533. (4) (1832) I. L. R. 9 Jalo, 355 
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that no respondent can under any circumstances be brought on 
the record after the period of appealing against him has run 
out. At all events the provisions of section 559, Civil Procedure 
Code, were not considered, and it is expressly provided in that 
section that the Court can make such an order at the hearing 
which ordinarily comes on long after the expiry of the period 
-limited for an appeal. 
The result, therefore, of the cases seems to be that the 
-~ Court is competent to add a respondent at the hearing of an 
` appeal if the presence of such respondent is necessary for the 
purpose of properly deciding the appeal and cross-objection, 
provided such respondent is interested in the result of the appeal 
as brought and the cross-objection, so far as the original 
appellants are concerned. 

Our attention has been drawn to the provisions of Order 41, 


- . Rule 22 which makes some alternatives in the provisions of the 


old section 561 and not only provides for notice being given to 
any party who may be affected by the cross-objection but 
provides that the withdrawal of the appeal or its dismissal for 
default will not of itself cause the extinction of the cross-objection 
which may be heard and determined independently of the 
defendant's appeal. We do not however feel at all embarrassed by 
this provision in the first place as the present cross-appeal was 
filed when the old law was in force, and in the second place the 
cross-objection must even under the new rule be heard and 
determined only so far as it can be heard and determined as a 
cross-objegtion and not as an independent appeal. 

Now let us see how far the facts of the present case bring 
it within the limits that have been laid down. 

The plaintiffs wanted to make defendants Nos. 5 and lo 
liable on the ground that their husbands were members ofa 
joint family and had benefitted by the loan. The Court below 
held that they had failed to make out their case and exonerated 
the shares of their husbands. They did not appeal and the 
defendants Nos. 5 and ro were quite satished with what they 
got. The other defendants who were executants of the bond 
appealed in order to exonerate themselves alone on the ground 
that the bond was farz:. If this appeal succeeded the 
non-appealing defendants Nos. 5 and 10 would remain as before in 
possession of their released shares. They would not be any way 
benefitted by the successful result of the appeal nor would they 
lose anyching if the appeal failed. If the cross-odjection 
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succeeded so far as the appellants are concerned, the plaintiffs 
would not have any additional advantage because so far as the 
appellants were concerned the plaintifs had already got a full 
decree, and so long as the shares released in favour of defendants 
Nos. 5 and 10 were out of their reach, it did not matter whether 
the appellants were joint or separate. The plaintifs are, 


- therefore, not interested in the result of the original appeal 


or of the cross-objection so far only as the appellants are 
concerned and our order making defendants Nos. 5 and 
10 respondents under section 559 must be discharged with 
costs, 5 gold mohurs. As defendants Nos. 5 and ro are thus 
out of the record and the shares of their husbands released 
in their favour cannot be touched, it is mot necessary to 
consider whether the family was joint at the time of the loan. — 
The cross-objection, therefore, is allowed to the extent of the 
interest only as stated above with costs 2 gold mohurs against 
the appellants. The appeal is dismissed with costs. 


N. K, B. Appeal dismissed ; cross-objection partly allowed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


TARA SUNDARI DEBI 
v. 
SARODA CHARAN BANERJEE” 
AND 
SARODA CHARAN BANERJEE 


v. 
TARA SUNDARI DEBI.* 


d 
Alaintenance, right to, when attachable—Civil Procedure Code (Act XIV of 
1882), Seo, 206-—Gift, deed of. 


When a question arises whether aright to maintenance is assignable or 
not, the true test to be applied is, whether the intention of the grantor was 
to create a purely personal right to receivea certain sum of money in the 
grantee, and consequently inalienable, or whether his intention was to create 
an interest in property, seither a fund or an estate, which should be treated 
as alienable property. 

When a claim has been merged in an actnal judgment, ordinarily the 
right to the judgment is assignable and the nature of the chose in aotion is 
immaterial; but this rule is not of universal application, If the right conferred 
upon the decree-holder is essentially of a personal nature, it cannot be trans- 
ferred by way of alienation or transmitted by inheritance, l 

Where a father feeling his duty to make adequate provision for his 


* Appeals from Original Orders Nus, 160 and 267 of. 1909 against the order 


-of Babu Pran Kissen Biswas, Subordinate Judge of Dacoa dated the 22nd 
March 1909. 
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daughter whom he had given in marriage more from the poiut of view of social 
rank than worldly prosperity, executed a deed of gift in her favour which 
recited that it was the duty of the grantor to bear the burden of maintaining 
his daughter, the grantee, and her ohildren, that a similar Mability rested upon 
the son of the grantor, scoording to the family custom, that to make some 


provision for the maintenance of the grantee with her children, the grantor | 


gave her an annual sum of Rs. 690, which was to be paid ont of the income 
of two specified properties owned by the grantor, and a lump sum of Rs. 1.000 
for the acquisition of a suitable site and Rs. 5,000 for the construction of a 
house, which two sums were made payable out of the estate of the donor, and that 
the lump sum granted as also the annual payment, were not to be paid till by 
reason of disagreement between the grantee and the members of the family 


of the grantor, the former found it necessary to become separate in mess from | 


them, and that in dae oourse the grantee received from the holders of the 
estate the sum of Rs. 6,000 with which she purchased land and built a house, 
it was held that her interest in the house and not her right to receive the 
allowance was liable to attachment, 

Appeals by the Judgment-debtor and Decree-holder. 

Application for attachment and sale of the rights of the 
judgment-debtor under adeed of gift executed in her favour 
by her father. 


The facts and arguments appear sufficiently from the judgment. 

Dr. Sarat Chandra Basak for the Judgment-debtor (Appel- 
lant in one case and Respondent in the other), 

Babus Harendra Narayan Mitter and Karunamoy Bose for 
the Decree-holder (Respondent in one case and Appellant in 
the other). 

° C. A. V, 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in these appeals to consider 
the legality of an order made by the Court below upon an 
application for execution of a decree obtained by one Sarada 
Charan Banerji against Tara Sundari Devi. The circumstances 
under which the order in question, against which both the 
decree-holder and the judgment-debtor have appealed, was made, 
have not formed the subject of controversy before us. In execu- 
tion of a decree for money obtained by Sarada Charan against 
Tara Sundari, he applied for attachment and sale of the rights 
of the latter under a deed of gift executed in her favour by her 
father on the 6th September, 1872, The judgment-debtor 
objected on the ground that her interest was not liable to be 
attached under section 266 of the Code of 1882, which corres- 
ponds with section 60 of the Code of 1908. Her contention, in 
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substance, was that the interest created in her favour by the 
deed of gift, was not saleable property over which she had a 
disposing power which she might exercise for her own benefit. 
The Subordinate Judge held that the interest which the judg- 
ment-debtor took under the deed of gift was of a two-fold 
character, and was attachable as to one portion thereof and not 
attachable as to the remainder. Each party has appealed against 
the decision of the Subordinate Judge in so far as it gives effect 
to the contention of his opponent, and the question before us 
relates to the true nature of the inrerest taken by Tara Sundari 
under the deed of gift executed by her father. 

It appears that Ishan Chundra Banerji, father of Tara 
Sundari, had given her in marriage to a Kulin Bramhin, with 
the usual result that she and her children had to be maintained 
by him. The deed recites that it was the duty of the grantor 
to bear the burden of maintaining his daughter, the grantee, 
and her children, and that a similar liability rested upon the 
son of the grantor, Umesh Chundra, according to the family 
custom. The deed then recites that, to make some provision 
for the maintenance of the grantee with her children, the 
grantor gave her an annual sum of Rs. 600, and a lump sum of 
Rs. 1,000, for the acquisition of a suitable site, and Rs. 5,000 for 
the construction of a house. As regards the first of these sums, 
namely, the annual maintenance, the deed states expressly that 
the sum was to be paid out of the income of two specified pro- 
perties owned by the grantor. As regards the second sum, it 
was made payable out of the estate. Neither of fhese two 
gifts, however, vested immediately in the donee, On the other 
Rand, it was laid down that the lump sum granted, as also the 
annual payment, was not to be made till, by reason of disagree- 
ment between the grantee and the members of the family of 
the grantor, the former found it necessary to become separate 
in mess from them. This deed was executed by the father of 
Tara Sundari, and his son Umesh Chundra afhxed his signature 
to it in token of his consent. Ishan Chundra died many years 
ago, and it is alleged on behalf of the judgment-debtor that she 
received in due course from tthe holders of the estate of her 
father, the sum of Rs. 6,000 with. which she purchased land and 
built a house. The execution-creditor now seeks to attach and 
sell her interest under this deed of gift, both in respect of the 
house and the monthly allowance. Her objection is that neither 
of these is liable to be attached in execution of the decree. 
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The Subordinate Judge has held that her interest in the house 
is liable to be attached but that her right to receive the monthly 
allowance is not so liable. In the appeal of the judgment- 
debtor, it has been argued that her interest in the house and 
land is not liable to be attached, as it is not property over which 
she has a disposing power for her own benefit. In the appeal of 
the decree-holder, it has been argued, on the other hand, that 
the right of the judgment-debtor to receive the monthly allow- 
ance is liable to be attached and sold. 

In so far as the appeal of the judgment-debtor is concerned, 
we are of opinion that the order made by the Court below is 
correct and ought not to be disturbed. From the terms of the 
deed it is clear that there was a gift of Rs. 6,000 to Tara 
Sundari. No doubt, the intention of the grantor was that the 
money should be applied by her for the purchase of land and 
the construction of a house; but there is no foundation for the 
suggestion that when the money should be converted into im- 
movable property, she was to have a mere right of residence 
therein. ‘Che learned vakil for the judgment-debtor has con- 
tended that the sum of Rs. 6,000 was glven to her children as 
well as herself, and that the intention of the grantor was that 
the children should be the ultimate owners of the property ; no 
such direction, however, is given in the deed, either expressly 
or by necessary implication. Reference has also been made to 
the decision of their Lordships of the Judicial Committee in 
Rabutty Dossee v. Sib Chunder Mullick (1). There a deed of 
arrangément and release between the members of a Hindu 
family, in respect of a certain joint estate claimed by a childless 
Hidu widow of one of the co-heirs in her character of heiress 
and legal personal representative of her deceased husband, 
declared that she was entitled tothe sum therein mentioned as 
the share of her deceased husband for her sole, absolute use and 
benefit. These words were construed to mean, that as a Hindu 
widow, she had only a life-estate in the corpus, which at her 
death devolved as assets of her deceased husband upon his 
personal representative in succession, The principle of the deci- 
gion is that the interest of the widow was not enlarged by the 
transformation of the estate of her husband from land into 
money, and her position, in relation to the fund she received, 
was identical with what would have been her relation to the im- 


movable property ifit had come into her hands. This doctrine 
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is obviously of no assistance to the judgment-debtor in the 
present case. The question before us is, whether the interest 
Tara Sundari took inthe sum, which she received under the 
deed of gift, is of such a character as to entitle her to alienate it. 
It is not necessary for us to consider whether she took an 
absolute interest therein, or whether she was given an estate for 
life with a remainder over to her children. Even if we hold, 
as was done by the Judicial Committee in the case of Radha 
Prasad Mullick yv. Ranee Mani Dassee (1), that the intention of 
the grantor was that his daughter should have a life-interest, 
and that upon her death it would vest absolutely in her children, 
it is clear that she had something more than a mere right of 
residence. The children are not parties tothe present pro- 
ceedings, and the Court cannot properly be invited to determine 
the precise quantum of interest, ifany, taken by themin the 
land and house alleged to have been purchased out of the sum 
received by their mother asa gift from their maternal grand- 
father. That there may be room for controversy in a question of 
this character, is clear from the cases of Mahomed Samsul Huda 
v. Sewok Ram (2), Suraj Mont v, Rabi Nath (3) and Sambasiva 
v. Visvam (4) but, whatever the precise nature of the interest 
of the grantee may be, whether it is treated asa life estate or 
an absolute interest, it is clearly an interest over which she has 
a disposing power. It will be observed that the fund was placed 
at her disposal ; there was no express direction that it should be 
applied in the purchase of land and house, though the grantor 
stated that his intention was that the fund should be utilised 
for this purpose. Under these circumstances, it is impossible 
to hold that she had a mere right of residence which cannot 
be attached and sold in execution ofa decree. It was open 
to her not to apply the fund for the purchase of land and house 
for many years, and the view cannot be sustained that the 
interest acquired by her when the grant was made was diminished 
when the money was converted into immovable property. 
We must consequently hold that the interest of the judgment- 
debtor in the land and house is liable to attachment and sale; 
but we do not decide, in fact we cannot decide in the absence of 
the children, whether or not they have a present right of resi- 
dence therein, In so far, therefore, as the appeal preferred by 


(1) (1908) 11. L RB. 86 Cale. 896. (2; (1874) L. R, 2 L. A. 7. 
(3) (1907) L. R.8385 I A. 17. 
(4) (1907) 1. L, R, 80 Wad, B56 ; (1907, 1. L. B, 3L Mal, 179. 
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the judgment-debtor is concerned, the order of the Court below 
must be affirmed. 

In so far as the appeal preferred by the decree-holder is 
‘concerned, the question arises, whether the right of the 
judgment-debtor to receive an annual sum from the 
representative of her father, is a right to future maintenance 
within the meaning of section 266 of the Code of 1882, and 
consequently not liable to attachment or sale. The learned 
vakil for the decree-holder has contended that it is a substantial 
interest in land, and is liable to attachment and sale. It has been 
argued, on the other hand, that it is a right merely to receive 
a specified sum from year to year, and, therefore, essentially 
a right to future maintenance. It has further been argued, on 
behalf of the judgment-debtor, that the allowance was intended 
as maintenance, not merely for herself, but also for her children, 
and that, as they are all jointly entitled to be maintained out of 
this sum, it cannot be attached and sold in execution of a decree 
against the mother alone. Our attention has been invited by 
the learned vakils on both sides to numerous decisions in this 
Court as well as in the superior Courts in the other Presidencies, 
most of which are reviewed in the judgment of this Court in 
Asad Ali Mollah v. Aydar Ali (1), where the question was 
raised, whether an assignee of a decree for maintenance can 
execute it against the judgment-debtor in the same manner as 
the original decree-holder. The cases to be found in the books 
are, by no means, easy to reconcile upon any intelligible 
principle. But there is a well-marked distinction between two 
classes of cases, namely, those in which the right is merely to 
receive an allowance by way of maintenance periodically, and 
those in which the right relates to immovable property granted 
and accepted in lieu of a periodical allowance for maintenance. 
In one of the earliest cases in this Court Bzpro Protap v. Deo 
Narain (2), it was ruled that an execution-creditor cannot 
attach the right of his judgment-debtor to appeal to His Majesty 
in Council in another suit, or the right to future maintenance 
` declared in his own favour in that suit. Again, in the cases of 
Koomart v, Girish Chandra (3), Bhatrab Chandra v. Naba 
Chandra (4), Duloon Coomar v, Sangram Singh (5), Munneswar 
Das v. Bir Protap (6) and Munneswer v. Kissen Protap (7), it was 


(1) (1910) 12 O. L. J. 180, 
(2) (1865) 3 W. R, Mis. 16. (5) (1867) 7 W. B. S11. 


(3) (1862) Marshall 200, 1 Hay 588. (6) (1871) 6 B. L. R. 646 ; 15 W, R, 188. 


(4) (1866) 5 W, B 111. (7) (1875) 23 W. R. 427. 
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ruled that a right to receive maintenance is a purely personal 
right, and ought not to be treated as property liable to 
attachment and sale [see also the observations of Sir Barnes 
Peacock in Ashutosh v. Doorga Churn (1).] On the other hand, 
in the case of Hnaeth Hossain v, Najsibunnessa (2), where the 
earlier decisions were apparently not brought to the notice of 
the Court, it was ruled that, when a deed is executed stipulating 
the grant of regular maintenance payable from the grantor’s 
estate and recoverable, in the event of non-payment, from that 
estate, the allowance so granted is not merely a right to receive 
future maintenance but is property which may be attached and 
sold in execution. A similar view was adopted in Mahatab Chand 
v. Dhan Kumart (3), where, however, the case presented the 
distinctive feature that the execution-creditor was the 
representative of the grantor and was personally liable to pay 
the annuity. Again, in Salamat Hossain v, Lakshmi Ram (4), 
where the property sought to be attached and sold in execution 
was a heritable right to receive a monthly allowance originally 
assigned in lieu of a share of landed property, the view was 
maintained that it was nota mere right to maintenance. But 
here again the case presented the distinctive feature that the 
person entitled to the maintenance, had mortgaged his right to 
receive the allowance, and, when the mortgagee sought to 
enforce his security, objected that the mortgagee had acquired 
no title ; in view of the mortgage, it was not competent to him, 
of course, to deny that the right was assignable and could be 
seized and sold in execution. In two later cases, Sremath v. 
Brojendra (5) and Gopal Lalv. Marsden (6), it was held that a 
right to receive an annuity given by a will may be attached and 
sold in execution of a decree, but the decision was rested on the 
ground that annuity is distinct in its nature from maintenance, 
which, it was conceded, is not assignable. It was pointed out 
that there was a difference between a right to maintenance and 
a right to receive an annuity of which a gift has been made by 
the testator’s bounty. Reference was made to the case of 
Dambar Koeri v. Sham Kissen (7), where the allowance was not 
only made a charge upon specific property, but shown to have 
been granted for an antecedent obligation, and was on this 
ground treated, not as maintenance, but as a debt capable of 
(1) (1879) L. R 6 I. A. 182 (188). (4) 1884) I. L. R. 10 Gale. 521. 
(2) (1869) 11 W. R, 138, (5) (1892) 10 ©. W. N. 1102, 


(8) (1872) 17 W. R. 264 (8) (1908) 10 0. W. N. 1102. 
(7) (1905) 9 0. W. N. 708. 
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attachment. In the case of Harris v. Brown (1), there was a 
transfer by a lady, but not a Hindu lady, of her right to receive 
an allowance, and no question appears to have been raised as to 
the validity of the assignment, which was treated by the Judicial 
Committee as operative. The only other cases in this Court, 
to which reference need be made, are those of Rameswar Singh 
v. Jibender Singh (2), Ram Chandra v. Mudeshwar Singh (3), 
and Durgadut Singh v. Rameshwar Singh (4) in each of which 
the question related tothe nature of interest acquired bya 
grantee in immovable property which had been granted and 
accepted in lieu of aright to receive maintenance, and it was 
ruled that such interest was liable to be seized and sold in 
execution of a decree. This class of cases, in fact, does not 
present any difficulty ; when property has been received in lieu 
of a claim for maintenance, and the grantee has, in a manner, 
become owner of the property, even though his interest is 
terminable in a certain contingency, he ought plainly to be held 
competent to exercise a disposing power over it for his own 
benefit, But as regards the other decisions to which reference 
has already been made, it is clear that they cannot be reconciled. 
A distinction appears to have been sought to be drawn between 
cases in which the maintenance was madea charge upona 
definite property or was made payable out of a specific fund, 
and cases in which the grantee of the right of maintenance was 
not so protected. This distinction, however, in our opinion, 
does not furnish a true solution of the question, whether the 
right is assignable or not, because, if the allowance is regularly 
paid by the person liable, no question of enforcement of a 
charge upon any interest in immovable property arises ; unless 
a default has been made, and arrears are due, there is no charge 
to enforce. The answer to the question, therefore, whether the 
right to receive the ‘maintenance is assignable or not, ought not 
to be made dependent upon the circumstance whether, in the 
event of failure of the grantor or his representative to make 
regular payments, the grantee is entitled to enforce a charge 
upon immovable property. To put the matter in another way, 
when an execution-creditor seeks to seize and sell a right of 
this description, he cannot rightly be regarded as attempting to 
attach, for purposes of sale, any interest in immovable property. 
In fact, an examination of the casesin the superior Courts in 


(1) (1901) I. L. R. 48 Calo. 621 (687), (2) (1905) I. L. B. 82 Cale, 683. 
(3) (1906) I L. B. 88 Cale, 1158, 10 C. W. N. 978. 
(4) (1909) L L. R. 36 Cale, 943, 10 O. L. J. 253. 
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the other Provinces shows that this distinction has not always 
been consistently observed. Thus, in the cases of Har Shankar 
y. Baijnath (1) andSalaksht v. Lakshmayee (2), it was treated as a 
settled doctrine that land or other property allottted in lieu of 
a claim for maintenance, is liable in the hands of the grantee to 
be attached in execution and sold at the instance of a creditor. 
But, while in the cases of Joy Raj v. Devi (3) and Sangat v. Baji 
Rao (4), where such a grant of land had been made subject toa 
clause against alienation, it was ruled that the interest of the 
grantee in the land was nevertheless assignable and consequently 
attachable, in the cases of Diwali v. Apajt (5) and Munt Swami 
v. Ammani (6), it was ‘held that the interest of the grantee was 
not assignable and not liable to be seized and sold in execution. 
Again, whereas inthe cases of Gulab Kuar v. Bansidhar (7) 
and Sher Singh v. Sri Ram (8), the principle was recognised 
that an interest in the income of immovable property assigned 
by way of maintenance is not liable to attachment and sale in 
execution of a decree,—though, it must be observed that when the 
first of these cases was taken on appeal [Bansidhar v. Gulab (9)] 
the question was left open—it was ruled in the cases of 
Muthuraman v. Sundra Kumar (10) and Vatdyanatha v. 
figeta (11) that an hereditary grant of an allowance out of the 
income of specified land is nota right to future maintenance 
exempted as such from attachment. From a review of the 
authorities to which reference has been made, it is clear that, 
when a grant of land has been made and accepted in lieu of a 
right to maintenance and there is no restraint upon akenation, 
thereis no divergence of judicial opinion that the interest of 
the grantee is liable to be seized and sold in execution of a 
personal decree. This is based on the obvious principle that, 
when the grantee has become owner of the land transferred to 
him, however limited in point of time his interest may be and 
whatever risk there may be of resumption by the grantor in 
certain possible events, the interest is assignable, and the Court 
will not go behind the title and determine the quality of the 
estate taken, by reference tothe consideration for the grant. 
In cases, however, where there is no transfer of interest in land 
in lieu of maintenance, there isa well-marked divergence of 


(1) (1901) I. L. B. 23 All. 164, (6) (1904) 15 Mad. L. J. R. 7. 
(2) (1908) 1, L. R. 81 Mad, 600. (7) (1898) I, L R. 15 ALL 371. 
(3) (1883) 8 AL W N.9. (8) (1908) I. L. R. 80 All. 246. 
(4) (1901) 14.0, P. L, R. 114 (9) (1894) I. L R. 16 AlL 443. 
(6) (1886) I. L. B. 10 Bom. 342. (10) (1899) 9 M. L, J. B 1138. 


(11) (1907) I. L. R. 80 Mad, 279. 
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judicial opinion. In one class of cases, where the right to receive 
maintenance has been recognised, but the enforcement of the 
right is not secured by a possible recourse to immovable pro- 
perty inthe event of default by the grantor, there is no room 
for controversy that, according to the strict letter of section 266 
of the Civil Procedure Code of 1882, the right is really one to 
receive future maintenance and is not assignable. In the other 
class of cases, where the person entitled to maintenance is placed 
in a position to enforce his right by recourse to a particular fund 
or interest in land in the event of default of payment by the 
grantor, there is a tendency to treat the right not merely as one 
to receive future maintenance and consequently inalienable, 
but really as property or a substantial interest in land, and 
consequently alienable. When regard is had, however, to the 
language of section 266 of the Code of 1882, there is ample room 
for doubt whether the view adopted is really supported by the 
language used by the Legislature. As we have already explained, 
the interest which is sought to be alienated is not any interest 
in land; what is attempted to be transferred, is the right to 
receive future maintenance, and no question of any interest in 
land arises tilla default has actually been made. It may be 
observed, however, that the class of cases, for instance Vazdya- 
natha v. Hggia (1) in which it has been ruled that a hereditary 
right of maintenance is alienable, stands on an entirely different 
footing and is defensible on principle, for the view has been 
maintained by jurists that, ifa right is heritable, it ought to be 
treated as also assignable. The theory which underlies this 
proposition is, that a heritable right is not a personal right, and 
consequently ought to be treated as assignable (Pomeroy on 
Remedies and Remedial Rights, section 147). The converse 
proposition has also been maintained asa useful test, namely, 
that what is not heritable, is not assignable ; in other words, 
that the power to assign and the power to transmit to persona! 
representatives are convertible propositions. It is not necessary 
for us, however, to investigate, for the purposes of the present 
case, the question whether there are any limitations or excep- 
tions to this principle. The doctrine, as pointed out in the case 
of Asada v. Hyderalt (2) is at any rate limited to choses in 
action, and is not applicable to judgment-debts, though the dis- 
tinction was apparently overlooked in Monessur v Beer Protab (3) 
(1) (1807) I. L R. 80 Mad. 379. ( (1909) 12 O. L J. 180. 
(3) (1871) 15 W. R, 188. 
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and Nanammalv. Collector (1), But it is worthy of note that, 
although as pointed out in the case of dsadalt v. Hyderali (2) 
when a claim has been merged in an actual judgment, ordi- 
narily the right to the judgment is assignable and the nature of 
the chose in action is immaterial, this rule is not of universal 
application, and cases are conceivable in which a decree may not 
Þe assignable,"and may not be enforceable at the instance of a 
transferee or even at the instance of a legal representative. 
Illustrations are afforded by decrees for restitution of conjugal 
rights and decrees made in favour of Hindu widows for residence 
in the family house of their husbands. Salakshiv. Lakshmayee (3). 
The reason obviously is that the right conferred by the 
decree upon the decree-holder is so essentially of a personal 
nature that it cannot be transferred by way of alienation or 
transmitted by inheritance. A consideration of this character 
applies manifestly with much greater force and reason to the 
case of choses in action before they have been merged ina 
decree. In our opinion, upon principle and apart from all 
authorities, when a question arises, whether a right to main- 
tenance is assignable or not; the true test to be applied is, 
whether the intention of the grantor was to create a purely 
personal right to receive a certain sum of money in the grantee, 
or whether his intention was to create an interest in property, 
either a fund or an estate, which ought to be treated as alienable 
property. The essence of the matter is to determine by 
reference to all the terms of the grant, whether it was 
personal and inalienable or really an interest in property 
and attachable. A similar question has arisen under the 
English Law where a similar test has been applied. In the 
Laws of England by Lord Halsbury, Vol, IV, section 855, it is 
pointed out that alimony granted to a wife is not assignable, 
because it is not in the nature of property, but only money paid 
by the order of the Court from time to time to provide for the 
maintenance of the wife Jn re Robinson (4). Maintenance, 
ordered under the Divorce and Matrimonial Causes Act, 1866, 
is similarly inalienable, Watkins v. Watkins (5), but a life-annuity 
secured to a divorced wife under the Divorce Act of 1857, is 
assignable. Harrison v. Harrison (6). This.distinction has been 
sought to be supported on the ground that an allowance 
intended for the personal maintenance of the grantee ought not 
(1) (1909) 20 M, J. L. B, 97. (4) (1884) 27 Ch. D.,160. 


(2) (1910) 12.0. L. J. 180. = (5) (1896) P. 222, 
(3) (1908) I. L, B, 31 Mad, 500. ` (6) (1888) 18 P, D, 180, 
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to be treated as alienable, though it may be a matter for 
controversy in any individual case whether a particular allowance 
is purely personal or an annuity of the nature of aliénable 
property. The truth is that such choses in action as are regarded 
as inalienable, are so held on the ground of public policy. In 
this country, however, we have the express provision of section 
266, which lays down that a right to future maintenance is not 
assignable or attachable, and no difficulty would arise if effect 
were given to the reasonably plain language used by the 
Legislature. In the case before us, there is no room for contro- 
versy that the grant was intended to be purely personal. The 
father, apparently an orthodox Hindu Brahmin of the highest 
class, had given his daughter in marriage to a Kulin Brahmin, 
who, though of the highest class, was not in a position to 
maintain his wife and children. The father consequently felt it 
his duty to make adequate provision for his daughter whom he 
had given away in marriage more from the point of view of 
social rank than worldly prosperity. The deed recites that 
such provision was in accordance with the family custom, and 
the grantor obtained the assent of his son on the face of the 
deed so as to avoid any possible dispute in future. Though the 
deed states that the money would be paid periodically out of 
the income of certain specified properties included in the estate 
of the grantor, it is manifest that no interest in these properties 
is transferred to the daughter or her children. The right, 
therefore, from every point of view, was essentially a personal 
one, andin our opinion, there is no room for reasonable doubt 
that such right was not assignable and consequently not liable 
to be seized and sold in execution of a decree for money. It 
may, further, be added that the object of the grantor clearly 
was that the allowance should be applied for the maintenance, 
not merely of his daughter, but also of her children. It is 
obviously impossible to determine what proportion of the 
allowance ought to be applied for the maintenance of the 
daughter and what for that of her children, and the amount 
needed for the latter might clearly vary from timeto time with 
their number. It could never have been intended by the 
grantor that the sum sanctioned by him to be paid out of his 
estate to his daughter should be liable to be alienated by her. 
The right which the decreeholder now seeks to seize and sell 
in execution of his decree, is clearly a right to future mainten- 
ance, and none the less so because the right is to receive a 
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definite sum, or the enjoyment of it is secured by a possible 
recourse to the income of specific properties in the event of 
default of payment by the representative of the grantor; these 
are elements which do not, in our opinion, alter the nature or 
quality of the right. The right which the decree-holder now 
seeks to seize is in no sense interest in immovable property 
owned by his judgment-debtor, but is her personal right to 
receive a certain sum of money, which she is bound to apply 
for the maintenance of herself ahd her children. In this view 
of the matter, the conclusion is inevitable that the prayer of the 
decree-holder to attach and sell the right cannot be allowed. 

The result, therefore, is that the order made by the Court 
below, must be affirmed, and both the appeals dismissed. There 
will be no order for costs in either appeal. 


A. T. M. Appeals dismissed. 


mane 


Before Sir Lawrence Fenkins, K. C. T. E., Chief Fustice 
and Mr. Fustice Doss. 


NILADRI MAHANTI AND OTHERS 
v. 
BICHITRANANDA ROY AND OTHERS.* 


Rent Recovery Act (X of 1859), Sacs, 105, 108, sales under, distinction between— 
Seo, 27-—Registration of name, want of, effect of—Right to sue—Title— 
Loous standi. 


The distinction between sales under sections 105 and 108 of Act X of 
1859 is that by the former the tenure passes while by the latter only the right, 
title and interest of the jndgment-debtor in the under-tennre passes to 
the purchaser, 

Want of registration of the purchaser’s name as contemplated by section 
27 of Act X of 1859 is no bar to his bringing a snit for posseasion of the property, 
nor oan it throw any doubt upon the validity of his title, It cannot be said 
that the purchaser has no locus standi, 


Appeal by the Plaintiffs, 


Suit for possession. 





The material facts and arguments appear from the judgment, 

The second appeal was heard by Brett J, who delivered the 
following judgment : | 

Brett J.—The present appeal arises out of a suit for declara- 
tion of title to, and recovery of possession of, certain lands as 


* Appeal No. 20 of 1909 under section 15 of the Letters Patent in Appeal 
from Appellate Decree No. 1776 of 1906 against the decision of J.: Platel Esq. 
District Judge of Outtack, dated the 27th July 1906, reversing that of Babu 
Troilakyanath Some, Munsiff, dated tho 28th Norember 1908, 
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lakheraj bazeafti lands. The first Court gave the plaintiffs a decree 
but the lower appellate Court has reversed the judgment of the 
Court of first instance and has dismissed the plaintiffs suit. 

The case for the plaintiffs was that the Jakkeraj bazeafit 
tenure a portion of which is the subject of the present suit, was 
sold in 1900 in execution of a simple money decree obtained by 
the defendant No. 9 against the defendant No. 1 and the father 
of the defendant No. 2 and was purchased by the defendant No. 
9 himself. The defendant No. 9 afterwards sold the land in suit, 
which is a portion of the aforesaid tenure, to the plaintiffs in 
October 1901. The defendants Nos. 4 to 8, who are the 8 anna 
_co-sharer landlords of the estate in which the lakheraj tenure is 
situated, brought a suit for arrears of rent against the defendants 
Nos. 1 and 2 and, on the 28th January 1902, put the tenure to 
sale. The defendant No. 3 purchased it at that sale and was 
put in possession. The defendant No. 3 is the contesting defen- 
dant in the present suit. The plaintiffs appear to have contested 
the purchase of the defendant No. 3 on the grounds, first 
that they had obtained their title from a previous purchaser 
in execution of a civil Court decree and ‘secondly, that the pur- 
chase by the defendant No. 3 was, collusive and fraudulent. At 
the trial, however, the plaintiffs withdrew the allegations of 
fraud and collusion and the main question on which the parties 
went to trial was whether the title of the plaintiffs based on 
their purchase from the purchaser at the execution sale in 
D:cember 1900 should prevail against the title of defendant No. 
3 acquired by his purchase at the sale for rent held on the 28th 
January 1902. The Court of first instance held that the 
plaintiffs’ title should prevail. The lower appellate Court, rely- 
ing on a judgment of this Court in the case of Bichitrananda 
Roy v. Behary Lal Pandit (1) held that, as the present 
plaintiffs had failed in compliance with section 27 of Act 
X of 1859, to have their names registered in the landlord’s 
shertsta after their purchase and as in consequence, the tenure 
had been sold by the landlords as the tenure of the original 
tenants on the 28th January 1g02 and was purchased by the 
defendant No. 3, the plaintifs had no Jocus stands to maintain 
the present suit. 

In support of this appeal, it has been contended that the 
learned Judge of the lower appellate Court erred in law in re- 
lying on the case to which I have referred and in holding that 


(1) (1906) 6 O. L. J. 82, 


159 


OLVIL, 
1910. 
ye 
Niladri Mahantt 
v. 
Bichitrananda Roy. 


Brett, J. 


eee 


N = ï ra. 
t 


a 
160 TAB OALOUTTA LAW JOURNAL. (Vou. XIT. 


= Civie | the decision in that case was binding as to law and facts in the 
1910. prėsent case. That case was one brought by the defendant No. 9 
Niladri Mahanty ĉ@gainst the defendant No. 3 to recover possession originally 


of the whole of the bageafti lakheraj tenure. After the suit 
oe was instituted, the claim, so far as it related ta the land in suit 
Brett, J. in the present case, was withdrawn on an objection being taken 
a by the defendant and the suit proceeded as against the rest of 
the tenure, In that case, it was held that, as the present defen- 

dant No.9 had failed in compliance with the provisions of 

section 27 of Act X of 1859, to have his name registered in the 

shertsia of the landlords, he had no /ecus stands as a tenant 

which would entitle him to bring a suit against thé person who 

had purchased the interests of the registered tenants at a sale 

held in execution of a decree for rent. The learned pleader 

for the appellants has, in support of this appeal, contended that 

the view taken by the lower appellate Court is wrong and has 

further suggested that the decision of this Court in the case of 
Bichitranand Roy v, Behary Lal Pandit (1) above alluded to, 

is in conflict with the decisions of this Court in certain other 

cases. The first case on which he relies, as showing the conflict, 

isthe case of Afraz Molla v. Kulsumunnessa Bibi (2). *That 

however, is a case dealing with a sale under the provisions of 

Act VIII of 1835 whereas the present case is one dealing with 

the effect of a sale in execution of a decree obtained by a co- 

sharer landlord under the provisions of Act X of 1859. The 

next case relied on is the case of Kristo Chunder Ghose v. Raj 

Kristo 3). That too is a case under the provisions of “Act VIII 

(B. C.) of 1869. The next case relied on is the case of 

i Durgadhar Biswas v, Hara Mohini Debi (4). That too 

is a case under Act VIII (B. C.) of 1869. The learned vakil 
for the appellants also relies on the case of Nund Lall Roy v. 
Gooroo Churn Bose (5), referred to by the Munsiff io his 
judgment. That was a case of a sale in execution of a 
decree for rent under the provisions of Act X of 1859, but it 
differs from the present case in that the decree-holder who was a 


t. 
Bichitrananda Roy. 


sharerin an undivided taluq, instead of bringiñg to sale the 
whole of the tenure, only brought to sale a portion of the 
tenure, and it was held that the sale had no further effect than 
any other sale in which the right of the judgment-debtor is 


(1) (1908) 5 0. L. J. 89. (3) (1885) I. L. R 12 Oale, 24. 


(2) (1905) 4 0. L. J. 68. (4) (1883) 13 0 W. N., 270. 
(5) (18717 15 W, B. 6. 
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sold. The next case relied on is the case of Grish Chunder 


' Mitter v, Shatkh Jhakoo (1). That, however, was not a case on 


all fours with the present case, for that was a suit brought for 
rent. The question raised in that case was whether an ijaradar 
of a certain fractional share of an estate who had himself 
brought the tenure to sale for the arrears due to him for his 
share of the rent and had purchased it, had a better title than 
the person who had purchased the tenure in satisfaction of a 
civil Court decree and it was held, in that case, that he had a 
superior title. Reliance is placed on a sentence in that judg- 
ment to the effect that what is sold under the provisions of 
sections 108 to 110 of Act X of 1859 would not be the tenure 
but the rights and interests of the holder of it, as if in an ordi- 
nary ctvil Court execution. That case, however was not one 
similar to the present case in which the suit is brought by the 
purchaser at a sale in execution of a money decree against the 
purchaser at a sale in execution of a rent decree. The cases 


relied on do not appear to me to be conclusive in support of the 


contention advanced on behalf of the appellants that there is a con- 
flict between the decision of this Court in the case of Brchttra- 
nanda Roy (1), and the decisions in the other cases to which refer- 
ence has been made. There is on the other hand, the decision of 
this Court in the case of Fatt Sahu v, Hart Mahanti (2) in 
which the same view was taken as that adopted in the case of 
Bichitrananda Roy (1) and which followed the decision in the 
case of Sham Chand Koondoo v. Brojonath Pal Chowdhry (4). 
THe contention on behalf of the appellants is that the 
provisions of section 108 of Act X of 1859 which deal with sales 
in execution of decrees for their shares of the rent obtained 
by sharers in undivided estates are practically the same as the 
provisions of Section 64 of Act VIII of 1859 and it 1s contended 
that the decisions with reference to the latter section equally 
apply to cases falling under section 108 of Act X of 1859. It 
does not seem to me, however, that the two sections can be taken 
to be similar in respect to the important point namely, the effect 
ofa sale of the tenure. Section 108 provides that, where a 
sharer in a joint and undivided estate has failed in execution of 
a decree for his share of the rent to recover the amount from 
the moveable property of the debtor, he may put up to sale the 
under-tenure itself. It also provides that, in such a case, such 


(1) (1862) 17 W. R. 852. (3) (1900) I. L, B. 27 Oale. 789, 
(2) (1906) 5 0. L. J. 89 (4) (1878) 28 W. B, 94, 
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CIVIL. under-tenure, if itis of the nature described’ in section 105 
1910, that is to say, if itis a transferable tenure, may be brought to 
Niladri Mahanti sale in execution of a decree in the same manner as any other 
immoveable property may be sold in execution of a decree for 
money under the provisions ofthe two next following sections. 
Bret), The two next following sections merely provide the procedure 
to be adopted ; and section 110 provides that, if the property be 
a saleable under-tenure, it should be sold under the provisions of 
the law for the time being in force applicable to the sale of such 
under-tenure for demands other than those for arrears of rent 
due in.respect thereof. There is nothing, so far as I can find, 
in those sections to indicate that what was intended by the law 
was that the tenure itself should not besold but that only the 
right, title and interest of the judgment-debtor in the tenure 
should be sold. Section 64 of Act VIII (B. C.) of 1869 differs in 
its concluding passage from section 108 of Act X of 1859 and 
may be taken to support the view which has been adopted by 
this Court that what is sold under the provision of that Act is 
only the right, title and interest of the debtor. The provisions 
of Act X of 1859 seem to me to indicate that it was intended 
by the Legislature, that, ifa sharer ofa joint undivided estate 
is unable to recover his share of the rent from the movable 
property of the judgment-debtor, he shall be entitled to sell the 
tenure itself in the same way as any other immovable property. 
Section 27 of Act X of 1859 distinctly provides that all 
persons purchasing a permanent transferable interest in land 
intermediate between the zemindar and the cultivat8r shall 
register their interest. It also provides the remedy by which 
the transferee of any such interest can obtain registration. 
The contention advanced on behalf of the appellants in the 
present case would have the effect, in my opinion, of render- 
ing the provisions of that section nugatory if it be held that 
a transferee who had failed to comply with the provisions of that 
section was yet entitled to claim priority in title over a pur- 
chaser in execution of a decree for rent obtained by a co-sharer 
landlord against the registered tenant. The purchase in this 
case was made in December 1900 and no steps were taken by 
the purchaser who was the vendor of the present plaintiffs to have 
his rights acknowledged before the date when the tenure was 
sold on the 28th January 1902. The tenure was then sold under 
the provisions of section 108 of Act X of 1859 as the tenure 
belonging to the registered tenants, and it was purchased bona fide 
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for value by the present defendant No. 3 and he obtained posses- 
sion. It appears that the defendant No. 9 after he had failed 
in his suit against the defendant No. 3 took out the surplus 
proceeds due on the portions of the tenure in respect of which 
he had brought his suit, and there can be no doubt that if in the 
present case it was to be held that the plaintiffs have a good title 
as against the defendant No. 3 to recover possession of the 
remaining portion ofthe land, aconfusion would follow and the 
defendant No. 3 would suffer considerable hardship and loss. 
In my opinion the view taken by the lower appellate Court 
in this case is correct. There is a distinct provision in the law 
that the transferee of a tenure shall have his name registered 
as tenant in the landlord’s sherishta and, if he fails to comply 
with the provisions of the law, he or a person claiming through 
him cannot be allowed in a subsequent suit to contest the title 
of a dona fide purchaser for value of the same tenure which has 
been put up to sale in execution of a decree for rent obtained 
by the landlord against the registered tenant, I am, therefore, 
of opinion, that on all the grounds taken, the appeal should fail. 
I see no reason for holding that what passes at a sale under 
section 108 of Act X of 1859 is not the tenure itself. It seems 
to me that it was the intention of the Legislature that the tenure 
itself should pass, and such being the case, and the plaintiffs 
having failed to have their title registered, I think the lower 
appellate Court is right in the view which it has taken that the 
plaintiffs in this suit had no Jocus stand? to dispute the title of 
the deferfdant No. 3. The case on which the learned pleader 
has relied in support of the view that only the right, title and 
interest of the tenant would pass at a sale under section 108 of 
Act X of 1859 distinctly provides that whatever may be the 
effect ofthe sale, the landlord has a right to proceed for the 
recovery of rent against the registered tenant. In this case, 
the present plaintifis and their vendcr appear to have failed 
to take the steps necessary to secure what they had purchased at 
the sale in execution of the civil Court decree, from being sold 
in satisfaction of the decree for rent in the suit brought against 
the registered tenants. 

The result, therefore, is that the judgment and decree of 
the lower appellate Court are affirmed and the appeal is dis- 
missed with costs. 

From this judgment the plaintiffs preferred the present 
appeal under section 15. of the Letters Patent, 
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SANI .  - Baboos Provash Chunder Mitter and Sushil Madha Mallik 
1910. for the Avpelants. 
Niladri Mabanti Baboo Girish Chunder Pal for the Respondents. 


Bichitrananda Roy The judgment of the Court was delivered by 
= Jenkins C. J.—This appeal arises out of a suit brought by 
the plaintiffs to recover possession of certain land which they 
claim to be their under-tenure. The Munsiff passed a decree in the 
plaintiffs’ favour. This was reversed by the lower appellate 
Court, and on appeal to this Court, Mr. Justice Brett has 
confirmed the decree of the lower appellate Court. The present 
appeal is from Mr. Justice Brett’s judgment under section 15 
of the Letters Patent. l i 

The facts which have given rise to this suit can be 
briefly stated: The plaintiffs on the 14th October 1907 pur- - 
chased the land in suit from defendant No. 9 who himself 
purchased the under-tenure of which this land form part 
on the 15th of December I900 at a sale held in execu- 
tion of a money-decree passed against defendant No. 1 and 
the father of defendant No. 2. On the 28th of January 
1902, the under-tenure was again put upto sale in execution of 
a decree against defendants No. 1 and No.2 obtained by defen- 
dants Nos. 4 to 8 who were sharers in the estate to the extent 
of 8 annas and claimed in the suit their share of the rent. At 
that sale defendant No. 3 purchased, and on the 17th of 
_July 1902, he took possession of the property, and thereby, it 
is said, dispossessed the plaintiffs and their vendor defendant 
No. 9. The plaintiffs claim that defendant No. 3 took” nothing 
by his sale as against them inasmuch as the decree was nota 
decree for rent but was a decree for money due on account of a 
share of the rent of the under-tenure. 

The answer made on behalf of defendant No. 3 is that the 
plaintiffs cannot be heard to advance this contention because 
they have no Jocus standi, whatever that may mean, inasmuch 
as the transfer to their vendor as well as to themselves has not 
been registered in the manner contemplated by section 27 of 
Act X of 1859. This view has found favour with the lower 
appellate Court and with Mr. Justice Brett. The question is 
whether it can be sustained. 

Now, it is to be noticed that the sale to defendant 3 was 
not under section 105 of Act X of 1859 but under section 108, 
and the distinction is vital. Thus, section 105 contemplates a 
decree for an arrear of rent due in respect of an ‘under-tenure, 
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and further it contemplates that it should be a decree by the 
landlord or the whole body of landlords for the entire rent. 
The consequence of such a decree is that what is brought to sale is 
“ the tenure according to the rules for the sale of under-tenures 
for the recovery of arrears of rent due in respect thereof,” an 
expression which was held by the Privy Council in Arindadun 
Chunder Strcar Chowdhry v. Brindabun Chunder Chowdhry (1) 
to refer to the rules contained in Regulation VIII of 1819 
and I of 1820 when Act X of 1859 was passed. Since 1865 
these sales have been regulated by Act VIII of 1865 (B. C.) 
Turning on the other hand to section 108, what is there 
contemplated is not a decree for an arrear of rent but a 
decree for money due on account of a share of rent, and not a 
suit brought by the landlord or the whole body of landlords 
but by asharer in a joint undivided estate, and it is in the 
failure to observe the distinction between section 105 and the 
clauses which are its proper sequel on the one hand, and section 
108 and those that amplify it on the other, that the difficulty in 
this case has arisen, The sales on which defendant No. 3 in this 
case relies are in execution of decrees under section 108, and it is to 
see what precisely Act X of 1859 provides in relation to such a 
decree and its execution. It provides that the under-tenure 
may be brought to sale in execution of the decree in the same 
manner as any other immovable property may be sold in execu- 
tion of a decree for money under the provisions of sections 109 
and 110. Section 109 imposes conditions precedent to the right 
of the decree-holder to apply for execution against any immov- 
able property belonging to the debtor. We have no concern 
with those conditions in this case, because no point has been 
made with reference to this matter in the lower Courts. Sec- 
tion 110 provides that if, as is the case here, the property be a 
saleable under-tenure it shall be sold under the provisions of 
the law for the time being in force applicable.to the sale of such 
` under-tenures for demands other than those of arrears of rent 
due in respect thereof. When Act X of 1859 came into opera- 
tion, the law for the time being in force was Act VIII of 1859 
which in section 259 provided that “ after a sale of immovable 
property shall have become absolute in the manner aforesaid, 
the Court shall grant a certificate to the person who may have 
been declared the purchaser at such sale to the effect that he 


has purchased the right, title and interest of the defendant in the 
(1) (1874) 13 B. L B, 408 at 414, 
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oe property sold, and such certificate shall be taken and deemed 
1910, to bea valid transfer of such right, title and interest.” That 
Niladri Mahanti S¢Ction is clearly one of those which would certainly be part of 
the law for the time being in force, applicable to the sales of 
under-tenures for demands other than those of arrears of rent, 
so that this section indicates what would, at that time, have 
passed to a purchaser in the case of a sale in execution of a 
decree for money due on account of a share of rent. The dis- 
tinction, therefore, between that which passes ona sale ona 
` decree under section 105 and that on a decree under section 108, 
is manifest. The matter is brought out with great clearness by 
their Lordships of the Privy Council in Doolar Chand Sahoo v. 
Lalla Chabeel Chand (1), where it said: “ now it is clear that in 
attaching the property of a judgment-debtor, whether in an 
under-tenure or in an ordinary lease-hold interest, under Act 
VIII of 1859, you can only attach and sell the right, title and 
interest of the judgment-debtor ; but if you proceed to sella 
tenure under section 59 of Act VIII of 1869, then you sell the 
tenure, and by virtue of section 66 of the same Act, the pur- 
chaser, under the provisions of sections 59 and 60 of the Act, 
acquires it free of all incumbrances which may have accrued 
thereon by any act of any holder of the said under-tenure, his 
representatives or assignees, unless the right of making such 
incumbrances shall have been expressly vested in the holder by 
the written engagement.” So that it may,I think, fairly be 
said that while under section 105, which is the equivalent of 
section 59 of Act VIII of 1869, the tenure would be sold, under 
section 108 it is only the right, title and interest of the judgment- 
debtor in the under-tenure that would pass. That is how the 
matter stood in 1859, but ever since then, it has been the 
accepted doctrine that all that the purchaser would take at a 
sale in execution under the several successive Codes of Civil 
Procedure, would be the right, title and interest of the judgment- 
debtor. The same view receives the sanction of the Full Bench 
in Sham Chand Koondoo v. Brojonath Pal Chowdhury (2). I refer 
in particular to the remarks made by Mr. Justice Jackson in the 
course of his judgment. If then the matter stood there, we. 
should have this position, that all that defendant No. 3, the 
purchaser at the subsequent execution sale would get, would be 
the right, title and interest of the judgment-debtor at that time; 
in other words, he would get nothing so far as the land in suit 


(1) (1878) L, B.G L A. 47 at 5l, (2) (1878) 21 W, R. 94, 
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is concerned, because before that execution purchase the pro- 
perty had passed successively to defendant No. 9 and the present 
plaintiffs. 

It is next said that the plaintiffs cannot rely on the title so 
acquired, or as it has been expressed, that he has not gota 
locus standi. I view the expression Jocus standi with some 
apprehension, because Ido not pretend to know what it pre- 
cisely means in this connection. Does it mean that defendant 
No. 9 and the plaintiffs acquired no title because there was no 
registration ? Ifthat bethe contention, then there is a com- 
plete answer to this view in the decision of Mr, Justice Wilson 
and Mr. Justice Beverley in Kristo Chunder Ghose v. Raf Kristo 


Bandyopadhya (1) and of the Privy Council in Luckhinaratn 


Mitter v. Khettro Pal Singh Roy (2), where in regard to the 
effect of similar provisions in Regulation VIII of 1819 for 
registration of transfer of tenures in the zemindar’s sheris¢a, their 
Lordships say: “the plaintiffs were assignees of the darpatnt 
talook, and though the transfer was not registered, they had the 
right and were compelled to deposit the amount of rent due to 
the zemindar in order to protect their own interest.” If on the 
other hand, it is meant that the plaintiffs have no right to sue, 
then this contravenes the general principle, that a man in 
possession of property, lawfully acquired by him but invaded by 
another, has a right to sue in respect of trespass on it. Whether 
he will succeed or not is a different question ; but the mere fact 
that he does not succeed does not mean that he has no locus 
stands, J can understand it being said, that a person has 
no cus stand: where the Legislature in effect so provides, as 
for instance in section 106 of Act X of 1859 which is limited in 
its operation to sales under section 105 of transferable tenures 
in execution of decrees for arrears of rent, It is there provided 
that while third parties claiming to be the lawful possessors of 
the under-tenure may apply for stay of sale and enquiry, no 
transfer of the under-tenure which by the provisions of the 
Act or any other law for the time being in force, is required to be 
registered in the sherzs/a of the z2miadar or superior tenant 
should be recogniz:d unless it has been so registered or unless 
sufficient cause for non-registration be shown to the satisfaction 
of the Collector. 

This is a distinct provision of the law that notwithstanding 
the title acquired by transfer, it shall not be recognized for the 


(1) (1885) I, L, B. 12 Cale. 24 (2) (1878) 13 B. L, B. 145 at 156, 
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particular purpose contemplated by that section. But the 
present suit is not one which comes within section 106, and 
there is no similar provision in relation to a sale under 
section 108, so that the contention that the present plaintiffs have 
no locus standt is not one that can properly be applied to the 
circumstances of this case. But it is contended that there are 
two decisions of this Court by which we are required to hold 
that the plaintiffs have no focus standi. No doubt it was decided 
in Pant Shahu v. Hart Mahanti (1) that plaintiffs who had not. 
registered their names inthe landlord’s shertsta had no focus 
standt for the purposes of that suit. But the learned Judges 
based that proposition solely onthe case, to which I have 
referred, of Sham Chand Koondoo v. Brojonath Pal Chow-- 
dhury (2), which was a case that turned upon section 105 of 
Act X of 1859 and not upon section 108, and in which I have 
already remarked, the distinction between sections 105 and 108, 
and the consequence of those sections have been noticed by one- 
of the learned Judges who was a party to the decision. What 
the facts were which the Court in Patit Shahu’s case accepted as 
facts for the basis of their decision is not clear; but as far as 

I can see, the learned Judges in that case did not base their 

decision on the view that the decree was obtained by one who 
was aco-sharer, and the language of their judgment is equally 
consistent with their having supposed that the landlord on 
whose decree the sale was obtained was the solelandlord. If he 
was regarded by them as the sole landlord, then the case is no 

authority for the position with which we have to deal. If they 
did not so regard him, then it appears to me that they failed to 
observe the sharp distinction drawa by the Legislature as also the 
decision of Mr. Justice Wilson in the case of Kristo Chunder v. 
Raj Kristo (3) and of the Full Bench decision in SAzm Chand v, 
Brojonath (2). The other case to which our attention has been 
invited is that of Brchttranand v. Bekari (4). That case proceeds 
upon the view that the plaintiff had no locus stands. I have already 
explained my difficulties with regard to that proposition, and I can- 
not suppose for a moment that in that case it was intended 

to come to a decision which was opposed to the view ex- 

pressed by the Full Bench or to the actual decision in Kristo 
Chunder v. Raz Krisio (3). The fact is that the decision 

in Kristo Chunder Ghose’'s case (3) is undistinguishable from 

(1) (1900) I. L, R. 27 Gale, 789. (8) (1885) L L RB. 12 Cale .24, 
(2) (1878) 21 W, B, 94. (4):(1908) 6 O. L, J. 89. 
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the present but for the fact that it proceeded upon Act VIII 
of 1869 whereas in this case we are concerned with Act X of 
1859. But that is merely adifference of names: The provisions 
of the lawin the two cases are substantially the same, and there 
is no fair distinction that can be drawn, for the purposes with 
which we are now concerned, between the present case and that 
of Aristo Chunder vw, Raf Kristo (1). 

The result, therefore, is that holding, as we must, on the 
plain words of the Act and also on the authorities to which I have 
adverted, that the plaintiffs acquired a title notwithstanding the 
absence of registration, and further, that all that defendant No. 3 
took was the right, title and interest of the judgment-debtor, 
which at that date was nothing so far as concerns the property 
now in suit, it necessarily follows that the plaintiffs are entitled to 
the relief they ask for, possession as against defendant No. 3. 

We must, therefore, set aside the judgment of Mr. Justice 
Brett and of the lower appellate Court, and restore the decree 
of the Munsiff with costs throughout. 


Nee ; Appeal decreed. 
(1) (1885) I. L. R. 12 Cale, 24, 


Before Sir Lawrence Fenkins, K. C.T. E, Chief Fustice 
and Mr. Fustsce Doss. 
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Occupancy right—Transferability— Who can impugn the tranyfer. 
The right of occupancy is a personal right and cannot be transferred, 
Where a share of an occupancy holding is transferred, the other sharers 
can question the validity of the transfer, even if the landlord is no party to 
the suit, 


Appeal by the Defendants. 
Suit for joint possession. 
The matertal facts and arguments appear from the judgment. 
Baboo Harendra Narayan Mitter for the Appellants. 
Baboo Sasadhar Roy for the Respondents. 
C. A. V. 
The judgment of the Court was delivered by 
Jenkins ©. J.—The plaintiffs respondents have brought 
this suit for the joint possession of land. 
* Appeal from Ap late Deoree No. 2266 of 1908, against the decision 


e 
of Babu Srish Ohunder Mukerji, Subordinate Judge, Tipp2ra, dated the 19th - 


Jane 1908, modifying that of Babu Lalit Mouan Bosa, Maasi, dated the 
18th, May 1907. : ; £ 
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DAVII; -~ It has been found by the lower appellate Court that this 
1910. land was the rayati jote of two brothers, Jamal and Kamal, who 
Agarjan Bibi Were entitled to the same in equal moieties. Jamal purported 
e to transfer his 8 annas share to the plaintifs. Defendants 1 to 
Son 4 on Kamal’s death succeeded to his 8 annas, and they contest 
vanpiey O.J. the plaintiffs’ claim to joint possession on the ground that the 
rayati jote is not transferable. The lower appellate Court, in 
reversal of the Court of first instance, has passed a decree in the 
plaintiffs’ favour for “ possession in their purchased 8 annas share 
in the disputed land,” holding that the defendants 1 to 4 had 

no right to plead the non- transferability of the holding. 

From this decree the defandants 1 to 4 have appealed, and 
the only point is whether it is open to them to question the 
validity of the plaintiffs’ transfer. 

It is common ground that the jote was not transferable 
without the landlord’s consent, and that there is no finding that 
such consent was given, but it is argued that the absence of this 
consent is of no consequence seeing that it is not the landlord 
who impugns the transfer. The question involved has been 
somewhat obscured in more recent times, and it will, therefore, - 
be convenient tọ look into its history. As far back as Regula- 
tion VII of 1799, mention is made of a“ tenant having a right 
of occupancy only so long as a certain rent be paid without 
any right of property or transferable possession ;” (See section 
15, clause 7) while in Harington’s Analysis, Vol. III, p. 450, it is 
said: “It is generally understood that the raiyats by long occupancy 
acquire a right of possession in the soil and are not subject to 
be removed ; but this right does not authorise them to sell or 
mortgage it; and it is so far distinct from a right of property.” 

In Mussamat Hyat Bebee v. Sheik Akbar Alee (1), a raiyat’s’ 
power of transfer came in question, and it was there said of the 
purchaser ; “ He bought as he thought something ; the principle 
caveat emptor strictly applies, and it was for him to look .to the 
certainty of getting a consideration for his purchase money. 
The party whom he succeeded had no equivalent to offer, he 
had merely a right of occupancy so long as he paid his rents y 
failing to do so, either from inability or from unwillingness, the 
possession returned to the proprietor, the contract being no 
longer in force. 7 4 

‘Such is the custom ig the country, and none but thé 
tenures referred to in Act 1 of 1845, or in cases where a bonus 
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has been given, thereby creating in the raiyat a right of property 
to that extent, are considered tenures transferable by a raiyat.” 
In 1867 it was decided by a Full Bench that there was nothing 
in section 6 of Act X of 1859 which shows that it was the inten- 
tion of the Legislature to alter the natureof a jote and to 
convert a non-transferable jote into a transferable one merely 
because a raiyat who held it for 12 years had thereby gained a 
right of occupancy.” Ajoodhya Pershad v. Mussamat Imam 
Bandı Begum (1). 

In 1874 it was decided by another Full Bench in Narendro 
Narain Roy v., Ishan Chunder Sen (2), that an occupancy right 
was not transferable. Sir Richard Couch in reference to sec- 
tion 6 of Act VIII (B.C.) of 1869 remarked: “The ordinary 
construction of the words appears to me to be that the right is 
only to be in the person who has occupied for 12 years and it 
was not intended to give any right of property that could be 
transferred,” Phear J., considered that the right was rather of 
the nature of a personal privilege than a substantive proprietary 
right. Then there is the authoritative statement of the Privy 
Council in Chandrabah Koeri v. Harington (3), that a right of 
occupancy cannot be transferred. This view has since been 
repeatedly recognized, (e.g. Bhiram Ali v, Gopi Kanth Saha (4), 
Durga Charan Mandal vw. Kali Prosanna Strcar (5), Sadagar 
Sircar v. Krishna Chandra Nath (6),) and its basis is that 
the right of occupancy is a right personal to the particular 
raiyat. In tbis connection it is instructive to note the view 
expressed in Zara Pershad Roy v. Soorjo Kanth Acharjee (7), 
that even if the zemindar consented to the transfer, the transferee 
would thereby merely acquire a new jote on the same terms as 
the original tenancy wae held. [Cf. Hyder Buksh v. Bhubendro 
Deb Koonwar (8)|. It has, however, been held that a transferor 
cannot callin question the validity of his own transfer ; but this 
is not because the transfer is valid, but because the doctrine of 
estoppel stands in his way. [Bhagirath v. Sheikh Haftzudin (9)]. 

So far the position is intelligible; though we refrain from 
expressing any opinion as to the doctrine of estoppel, as it can 
have no application in this case. But it has been argued that 
it is only the landlord that can question the validity of what 


(1) (18867) 7 W. R. 528. (5) (1899) I. L, R. 26 Oale. 727, 
(2) (1874) 22 W. R. 22. (6) (1890) I. L. R. 26 Calo. 987. 
(3) (1890) I. L. R, 18 Cale, 349. (7) (1871) 15 W. B. 162 
(4) (1897) I. L. R. 24 Calo. 358. (8) (1872) 17 W. R, 179. 


(9) (1900) 4 O, W, N. 679, 
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‘purports to be a non-transferable holding. For this, reliance has 
been placed onthe statement in Aasarat Mandal v. Sabulla 
Mandal (1), that the question of transferability was one that 
might be raised by the landlord, but could not be legitimately 
raised by trespassers like the defendant in that case. The ratio 
decidends does not appear from so much of the judgment as has 
been reported, but an examination of the record shows that the 
plaintiff in that case alleged dispossession. This implies that 
the plaintiff .had been in possession and his suit in fact was to 
recover possession. This explains the decision, and it thus 
becomes apparent that it was not the intention of the learned 
Judges to disregard the decision in Bhiram Als case which was 
cited to them. 

Ambica Nath Acharjee v. Aditya Nath Moitra (2) obviously 
turns on its own peculiar circumstances. The contest was as to 
which of two persons had the better claim to a sum of money 
representing the balance of the proceeds of the sale of a holding 
after the landlord’s claim had been satisfied. Ordinarily this 
balance would be payable to the judgment-debtor, but as he had 
parted with his interest, he made no claim, and in fact the only 
claimants were the plaintiff and defendant each of whom claimed 
to bea transferee of the judgment-debtor’s interest. In these 
circumstances it was held, that the question of transferability 
did not arise and the balance was awarded to the prior trans- 
feree. Obviously this case can have no bearing on the question 
now before us. When the factsin Ayenuddin Nasya v. Shrish 
Chandra Banerji (3) are examined, it will be seen that the 
decision turned on the doctrine of estoppel as applied toa 
transferor and those who claim under him. 

Much has been made of Samsruddin Munshi v. Benga 
Sheikh (4). But in this case dispossession was alleged, and as the- 
learned Judges merely remanded the case for further findings 
by the lower Court, there was no actual decision of any point 
material to the determination of the present case. It is moreover 
clear that the learned Judges did not intend to go beyond the 
case of Basarat Mandal v. Sabuila Mandal (1), Ambtca Nath v, 
Aditya Nath (2) and <Ayenuddin Nasya v, Shrish Chandra 
Banerjee (3) with each of which I have already dealt. 

Haro Chandra Podder y. Umesh Chandra Bhattacherjee (5) 
merely follows Ayenuddin Nasya v. Shrish Chandra Banerjee (3). 


(1) (1898) 2 0. W. N. oclxxix, (8) (1906) 11 0. W, N, 76. 
(3) (1902) 6 O, W. N. 624, (4) (1908) 13 0. W. N. 630. 
(5) (1909) 14 0. W. N, 7L 
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It is no answer to the decision in Bhiram Airs case to say 
that the sale then called in question was in execution of a 
decree, for ifa sale by private contract would validly passa 
right of occupancy thena sale in execution of a decree would 
equally pass it, and vice versa [Dwarka Nath Misser v. Hurrish 
Chunder (1)] the power of voluntary transfer being the measure 
of the power of involuntary alienation. 

In this case there is no room forthe application of the 
doctrine of estoppel, nor is there any prior possession on which 
the plaintiff can rely, so that the case falls within the general 
rule that a right of occupancy cannot be transferred. 

The decree of the Subordinate Judge should, therefore, be 
reversed and that of the Munsiff restored with costs throughout. 


N. K. B. Appeal decreed. 
(1) (1879) I. L. B, 4 Calo. 925. 


Before Mr, Fustice Mookerjee and Mr. Fustice Teunon. 
GOBINDA RANI DASI 


V, 


RADHA BALLABH DAS.* 


Gharjamai—Son-in-law, maintenance of—Leave to file oross-objection in forma 
pauperis— Civil Procedure Code (Act XIV of 1882), Seo 561, (Aot Y Of 
1908), O. 41. R. 22-—Presentation of memorandum of cross-objection— 
Limitation. 


If a Hindu, who has no sons, gives his daughter in marriage on the 
understandjn g that the son-in-law should be brought up and maintained 
asa member of his family, as also his wife and their children when born, the 
latter cannot subsequently be turned out without any provision for 
their maintenance. 

Ordinarily such a son-in-law has a right of maintenance so long as he 
resides as a member of the family of his father-in-law ; but the Court has 
power, under special circumstances, to decree separate maintenance. 

An application for leave to file a petition of cross-objection in forma 
pauperis can be entertained under the Code of Oivil Procedure. 

An application for leave to present a memorandum of crogs-objection 
under section 561 of the Qode of Oivil Procedure of 1882, as also the 
corresponding provision of the Code of 1908 (O. 41, R. 22), may be received 
by the Court at any time. 


Appeal by the Defendant. 
Suit in forma pasperts for a declaration that the plaintiff 
and his family are entitled to maintenance. 


Appes peal from Original Decree No. 374 of 1908, against the deoree of 
Baba isori Lal Sen, Subordinate Judge of Dacca, dated the 29th Jane 1808. 
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The material facts and arguments appear sufficiently from 
the judgment. 

Babus Surendra Nath Guha, Fatindra Nath Bose and 
Sanat Kumar Pal for the Appellant. 

Babu Dhirendra Lal Kasigtr for the Respondent. 

CG. A. V 

The judgment of the Court was delivered by 

Mookerjee J,—The substantial question of law raised in this 
appeal is one of some novelty, and relates to a claim for main- 
tenance put forward by a Hindu son-in-law against his mother- 
in-law for the maintenance of himself, his wife and children. 
The events antecedent to the litigation have not been the sub- 
ject of controversy in this Court, and upon the evidence on the 
record, are clearly beyond dispute. One Radhika Mohan Das, 
a wealthy Hindu governed by the Dayabhaga law and a resident 
of the town of Dacca, had no sons, but two daughters by name 
Krishna Preoshi and Brinda Rani. In August 1877, Radhica 
Mohan gave his second daughter in marriage with the plaintiff 
who at the time was an infant. The plaintiff came of a family of 
comparatively limited means, and was taken by Radhika Mohan 
and his wife, the defendant Govinda Rani, as their gharjamat, 
that is, as son-in-law to be brought up and maintained in the 
family of the father-in-law. Ever since his marriage, the plaintiff 
has lived in the family of his father-in-law, of which after the 
death of Radhika Mohan, his widow Govinda Rani became the 
head ; and not only has the plaintiff been brought up in the 
family, but also his wife and children, three sons and ope daugh- 
ter. The case forthe plaintiff is that disputes have latterly 
broken out between himself and his mother-in-law, and he alleges 
that the blame for these unfortunate differences lies entirely 
upon her; she made an attempt to obtain the consent of her 
daughters to certain intended dispositions of the property of her 
husband, and as the plaintiff advised his wife not to consent, 
there has been strained relation between himself and his 
mother-in-law. Indeed, the feeling between the’ parties has be- 
come so completely estranged that the plaintiff has been turned 
out of the house and the maintenance of himself and his wife and 
children has been stopped. The plaintiff consequently asks for 
a declaration that he and his wife and children are entitled to be 
maintained out of the estate of Radhika Mohan now in the 
hands of the defendant, and seeks for a decree for arrears of main- 
tenance from the 16th January 1906 up tothe 18th June 1907. 
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In the Court below the plaintiff applied for leave to sue in forma 
pauperis, and as it was found that he was not possessed of suffi- 
cient means to enable him to pay the institution fee, 
allowed to do so in due course. The claim was resisted substan- 
tially on the ground that there was no express contract under 
which the plaintiff could claim maintenance; that under the 
Hindu Law such a claim was not sustainable; that, in any 
event, he was not entitled to separate maintenance; and 
that as he was of bad character and irregular habits and 
had grossly insulted his mother-in-law, he had lost all rights 
of maintenance, if he ever had any. The learned Subordinate 
Judge has found upon the evidence that the express contract for 
maintenance alleged by the plaintiff has not been established ; 
but he has held that there was an implied agreement that his 
father-in-law would maintain the plaintiff. In this view, the 
Subordinate Judge has made a decree declaring the right of the 
plaintiff to get maintenance at the rate of Rs. 25 a month, and 
entitling him to recover arrears at that rate for six months ante- 
cedent to the suit. The defendant has appealed against this 
decree, and the plaintiff respondent has asked for leave to filea 
petition of cross-objections in forma pauperis. In so far as the 
appeal is concerned, it has been sought to be supported on four 
grounds, namely, first, that'as the case of the plaintiff was based 
upon an express contract which has not been proved, the plaintiff 
should not have been allowed to succeed on a case of implied con- 
tract for which there is no foundation infact orin law ; secondly, 
that even if there was an implied contract, the plaintiff could 
claim maintenance only so long as he continued to be a member 
of the family ; ¢i7dly, that the right of the plaintiff, if any, has 
lapsed by reason of his gross misconduct ; and /fourth/y, that as 
the plaintiff is not altogether without means of subsistence, 
he should either have no separate maintenance at all, or a much 
smaller sum than what has been decreed by the Subordinate 
Judge. In so far as the application for leave to file a petition of 
cross-objections in forma pauperts is concerned, the decision of 
the Court below has been assailed on three grounds, namely, 
first, that the decree ought to have declared the right of the 
plaintiff to receive maintenance sufficient to meet the needs not 
only of himself but of his wife and children; secondly, that the 
maintenance ought to have been allowed ata higher rate than 
Rs. 25 per month; and ¢hirdly, that the order as to costs is 
unjust asthey ought to have been made payable by the defendant, 
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These grounds have been strenuously contested on behalf 
of the defendant appellant, and it has further been argued 
in answer to the cross-objections that they cannot be allowed to 
be filed in forma pauperts, and that, in any view, the application 
for leave to file them in forma pauperis is barred by limitation. 
In so far as the first ground taken on behalf of the 
appellant is concerned, there is clearly no substance in it. 
The plaintiff set out all the facts in the plaint, and he 
put his case on the ground that these circumstances justified 
the inference that at the time of his marriage, the defendant 
and her husband had agreed to bring up and maintain him 
and his wife and children as members of their family. No 
doubt, the plaintiff sought to prove that an agreement in this 
behalf had been expressly made by his father-in-law with his 
own father ; but that part of the case has not been believed, , 
and upon the evidence, we are not prepared to arrive at a 
different conclusion. It cannot, however, be suggested with any 
show of reason that there has been such yariance between: 
pleading and proof as to contravene the primary rule that the 
plaintiff shall not succeed on a case not made in his plaint. The 
question, therefore, arises for consideration, whether there was 
an implied contract on the basis of which the plaintiff is entitled 
to succeed. The Subordinate Judge has answered this question 
in the affirmative. The learned vakil for the appellant has 
suggested that there is no foundation for the claim in Hindu 
Law or usage, and he has argued that no authority can be 
found in Hindu Law books in support thereof. It tay be 
conceded that there are no express texts which sustain the 
right ofa son-in-law to claim maintenance for himself, his wife 
and children from the estate of his father-in-law. But this 
circumstance is notin our opinion sufficient by itself to nega- 
tive the claim. The normal condition of things contemplated by 
Hindu Law is the residence of the wife inthe home of her 
husband,’ and Sanskrit works on Ritual and Law are full of 
rules which define the duties of a wife inthe home of her 
husband ; they also lay down elaborate rules and ceremonies to 
be observed when a Hindu wife leaves her paternal home for 
that of her husband. Churaman Sahu v. Gopi Sahu (1). In fact, 
it is only in very exceptional cases that we find any mention of 
the residence for any length of time of a son-in-law in the home 
of his father-in-law ; as instances, we may mention the episodes 
(1) (1900) 10 0. L. J, 845 (658); I. L. R. 37 Oalo. F. 
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of Rishya Sringa in the Ramayana and Jaratkaru in the Maha- 
varata. Under such circumstances, it is not a matter for 


177 


OVI, 


BEADS 


1910. 


hinana nanii 


surprise that Institutes of Hindu Law should be silent on this Gobinda Rani Dasi 


subject. The system of the permanent residence of the son-in- 
law in the house of his father-in-law, as a member of his family, 
may, in fact, have owed its origin and development to the 
system of Putrikaputra. Itis well known that the Putrikaputra 
was a son ofan appointed daughter who was given in marriage 
to the bridegroom with the condition that the son born of her 
would belong to her father ; the essence of the matter was that 
the marriage in such a case did not operate as a transfer of 
dominion over the damsel from the father to the husband. It 
was not unnatural that a person possessed of wealth and desti- 
tute of male issue, should desire to give to a grand-son by 
daughter, the position of male issue ; such sons still appear to 
be recognised in the North-Western Provinces, and the Oudh 
Estates Act treats the son of an appointed daughter in all 
respects as one’s own son, It was not unlikely that a person who 
had no sons, and who desired to have his grand-son by his 
daughter as his successor would be anxious that after her 
marriage she should not leave her paternal home, but that his 
son-in-law together with the children of his daughter when born, 
should be reared up as members of his family. Ifthe system of 
gharjamat is thus one of comparatively recent growth, it is not 
strange that the texts to be found in ancient Hindu Law books 
do not deal with his position and rightsin the family of his 
father-im-law ; and the absence of texts does not necessarily 
show that he has norights at all. If a Hindu, who has no sons, 
gives his daughter in marriage onthe understanding that the 
son-in-law should be brought up and maintained as a member 
of his family with his wife and his children, there is no 
conceivable reason why he should subsequently be allowed to 
turn him out without any provision for their maintenance. It 
may be conceded, as laid down by this Court in the case of Zekatt 
Monmohint v. Basanta Kumar (1), that an ante-nuptial agree- 
ment on the part of the husband that he will never be at liberty 
to remove his wife from her parental abode, will not be enforced 
by a Court of justice on the ground that it is contrary to the 
rules of Hindu law which impose a duty upon a Hindu wife to 
reside with her husband wherever he may choose to reside. 


(1) (1901) I. L, R. 28 Galo, 781. 
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It need not also be disputed that such an ante-nuptial agreement 
on the part of the husband is opposed to public policy, and 
consequently, the father-in-law will not be assisted by any 
Court in his endeavour to enforce it. It does not follow, 
however, that if the son-in-law is willing to-abide by the arrange- 
ment, the father-in-law or his representative is at liberty to 
resile from the position deliberately adopted, and to refuse to 
maintain him, his wife and children. In our opinion, there is 
nothing in Hindu law orin public policy to render such an 
implied agreement unenforceable. If, as we have just explained, 
the system owes its origin to the institution of Putrikaputra, 
one of the twelve kinds of sons recognised by the Hindu law, 
there is no reason why a Court of justice should refuse to 
recognise it. Onthe other hand, when regard is had to Hindu 
social customs and manners, it becomes obvious that if the contrary 
view were maintained, considerable hardship might needlessly 
result. It is the father on each side who celebrates the marriage ; 
the bride and bridegroom are infants and are merely passive 
agents in the transaction. In the case before us, the father 
of the girl selected the bridegroom, and settled the terms with 
the father of the latter. After marriage, the bridegroom came 
to his father-in-law’s house on the understanding that he should 
be brought up as a member of that family, and further, that not 
only he himself but also his wife and children when born, would 
be suitably maintained by his father-in-law, to whose wealth his 
wife and his children by her would ultimately be entitled to 
succeed, Under circumstances like these, we are not able to 
hold that the father-in-law or his representative should be held 
entitled to resile from the position deliberately taken up by him. 
If he were allowed to do so, the son-in-law would in our opinion 
have a substantial grievance; he would have ground for just 
complaint that the understanding on the faith of which he was 
joined for life with the daughter of a rich man whom he could 
not possibly maintain in a manner suited to her condition, had 
not been carried out, while if there had not been such arrange- 
ment he might have married a girl of an humbler family better 
suited to his own means and station in life. We may, further, 
point out that the text of Manu cited in the commentary of Sree 
Krishna on the Dayabhaga [Chap. II, Para. 23] by which “ a poor 
dependant” is declared as a person entitled to be maintained, 
may be interpreted as comprehensive enough to cover the present 
case. It is not necessary, however, to deal with this aspect of the 
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matter, because in our opinion, the Subordinate Judge rightly 
held that there was an implied agreement on the basis of which 
the plaintiff was entitled to succeed. Thefirst ground urged on 
behalf of the appellant consequently fails. 

In so far as the second and third grounds are concerned, it is 
suggested that if the plaintiff has any right.of maintenance, it can 
be enforced only so long as he resides as a member of the family 
of his father-in-law. It may be conceded that ordinarily this 
would be so, but it cannot be denied that for very special reasons, 
the Court is entitled to make a decree for separate maintenance. 
In the case before us, it is abundantly clear upon the evidence that 
the plaintiff has fallen out with his mother-in-law. Their temper 
is obviously incompatible, though it may be difficult to apportion 
the blame for the present strained relations between them. One 
thing, however, is fairly clear upon the evidence. The mother-in- 
law has been anxious to alienate part of the property inherited by 
her from her husband. Whether such alienation would be 
justifiable in law, need not be discussed now, but she has clearly 
sought to obtain the consent of her daughters, who are the next 
reversionary heirs, to the intended transfer. Her eldest daughter, 
apparently with the consent of her husband, has been prepared 
to accomodate her in this matter; but her second daughter, the 
wife of the plaintiff, under the advice of her husband, has 
declined to join her in the attempted alienation. The plaintiff 
cannot be blamed for the caution with which he has acted, 
obviously in the interest of his wife and children who are 
the ultimate reversionary heirs. But although such passive 
obstruction on the part of the plaintiff may be justifiable, 
it cannot be denied that his conduct has otherwise been 
unsatisfactory. His character has certainly been not above 
reproach, and there is little room for doubt that on more 
than one occasion he misbehaved in a manner calculated to 
cause annoyance to his mother-in-law. At the same time, 
the indignities to which he has been subjected at the instance 
of his mother-in-law cannot be justified. Under these cir- 
cumstances, it is clear that not only would there be no 
advantage to the parties if the plaintiff was directed to 
reside as a member of the family of his mother-in-law, 
but if any such order was made, it might lead to constant 
disputes in the family circle and prove a source of unhappiness 
to all parties concerned. We must, accordingly hold that the 
Subordinate Judge acted properly when he decreed separate 
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CIVIL, maintenance in favour of the plaintiff. The second and third 
1910, grounds are consequently overruled. 
dobnia Fania In support of the fourth ground urged on behalf of the 


appellant, it has been contended that the plaintiff is not 
altogether without means, and that from this point of view the 
claim for maintenance, if allowed at all, should be decreed for 
a much smaller amount than what has been awarded by the 
Subordinate Judge. In our opinion, there is no reasonable 
foundation for this contention. The plaintiff has no indepen- 
dent means of subsistence of his own. The way in which he 
has been brought up inthe family of his father-in-law and the 
life which he has been made to lead hitherto, make it practically 
impossible for him to earn a decent livelihood. At any rate, 
till he is in a position to do so, he ought not to be cast adrift. 
The amount decreed by the learned Subordinate Judge is barely 
sufficient for the maintenance of the plaintiff, and if he is obliged 
to take away his wife and children, the amount should, in our 
opinion, be increased. The fourth ground, therefore, cannot 
be supported. 

We now proceed to deal with the application for leave to 
file the petition of cross-obections in forma pauperts presented 
by the defendant. It has been suggested by the learned vakil 
for the appellant that an application for leave to file a petition of 
cross objections in forma pauperis cannot be entertained under the 
Code ; but this position cannot be-maintained. No doubt, the cases 
of Rashmonee v. Funmosoy (1), Babaji v. Rajaram (2), Nara 
yana v. Krishna (3), and Broseswart v. Guroo Churun (4), support 
the view that under the Civil Procedure Code of 1859, section 348, 
and of 1882, section 561, a petition of cross-objections could not 
be filed in forma pauperis; but since then, the Code has been 
amended by Act VII of 1888, by section 48 of which a proviso 
was added tothe effect that the provisions relating to pauper 
appeals were applicable to cross-objections taken under section 
561. This provision is reproduced in Order 41, Rule 22, Sub- 
rule 5 of the Code of 1908. It has been argued, however, by 
the learned vakil for the appellant that although the memoran- 
dum of cross objections in this case was presented on the 9th 
November 1908, as it was not accompanied by an application 
to receive it, and as such application was not presented till the 
18th February 1910, it is not competent to the Court now to 


(1) (1868) 9 W. R. 856. (3) (1884) 1. L. R. 8 Mad. 214. 
(2) (1875) 1, L. R. 1 Bom, 75, (4) (1885) I. L, R. 11 Oale. 785, 
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entertain it. In support of this view, reliance has been placed 
upon the cases of Parbati v. Bhola (1) and Sarat Chandra v. 
Brajeswart (2). It was ruled in these cases that the word 
“appeal” in section 5 of the Limitation Act of 1877 does not 
include an application for leave to appeal in forma pauperts ; and 
that consequently a Court has no power under that section to 
extend the time for the presentation of an application for leave 
to fle an appeal in forma pauperis as provided in Article 170 
of the second Schedule of the Limitation Act. It may be 
pointed out, however, that section 5 of the Limitation Act as 
re-enacted in the Statute of 1908 is in wider terms than before ; 
but apart from this circumstance, it is clear that the principle 
invoked is of no assistance to the sppellant, because the appli- 
cation before us is not for leave to file an appeal or cross-appeal 
in forma pauperts, but for leave to present a memorandum of 
cross-objections under section 561 of the Code of 1882; that 
section, as also corresponding provision of the Code of 1908 
(Order 41, Rule 22) entitles the Court to receive a memorandum 
of cross-objections at any time ; consequently an application for 
leave to file the cross-objections in forma pauperis may be 
similarly received. In the events which have happened in the 
present case, we feel no doubt that the memorandum of cross- 
objections ought to be received, and the application for leave to 
file it in forma pauperis granted. 

The first ground, urged in support of the cross-objections, 
is that the decree of the Court below ought to have declared 
the right of maintenance not merely of the plaintiff but also of 
his wife and children. This contention is, in our opinion, par- 
tially well founded. As the suit has been instituted by the plain- 
tiff alone, a declaration cannot be made that his wife and child- 
ren are entitled to maintenance from the defendant ; but in the 
view we take of the matter the plaintiff is entitled to a declara- 
tion that the amount of maintenance to be allowed to him 
should be so regulated as to suffice for the needs not only of 
himself but also of his wife and children, if these latter are not 
maintained by the defendant as members of her family. If the 
defendant refuses to receive back the plaintiff in her family 
circle, the latter is clearly entitled to take away his wife and 
children, and in such a contingency the amount allowed to 
him must be adequate to maintain himself and his family. 


(1) (1889) I. L. R, 12 All. 79. 
(2) (1903) I. L, B, 80 Calo. 790; 8 O. W. N, 906. 
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The qualifying words, therefore, in the decree “ only for himself” 
and the consequential order inthe concluding part must be ex- 
punged and a declaration substituted that if the wife and children 
of the plaintiff cease to reside with the defendant, the amount 
to the plaintiff will be so regulated as to suffice for the 
payable maintenance of himself, his wife and children. The 
first ground urged in support of the cross-objections must, there- 
fore, be allowed. 

The second ground urged in support of the cross-objections 
is that the maintenance ought to have been allowed at 
a higher rate than Rs. 25 per month. The decree allows 
maintenance at this rate for six months prior to its date, and also 
declares that this will be the rate of maintenance in future. We 
are not satisfied that a case has been made out for variation of 
the decree in this respect, but we think that a declaration 
should be added in the decree to the effect that the Court 
may, upon application by either party, vary the amount 
from time to time upon good grounds alleged and proved. Ram 
Kallee v. Court of Wards (1), and Goptkabat v. Dattatraya (2). 

The third ground urged in support of the cross-objections 
is to the effect that the order for costs is unjust. Inour opinion, 
there is no doubt that this contention is well founded. The 
learned Subordinate Judge has directed that the casts awarded 
to Government should be a first charge upon the claim decreed 
in favour of the plaintiff. He has further directed that the 
costs as between the plaintiff and the- defendant should be 
apportioned in proportion to the victory and defeat, and the 
costs awarded to the defendant should be deducted from the 
costs awarded to the plaintiff, and if need be, from his mainte- 
nance. Inthe circumstances of the case we think that this 
direction is not just. The proper order to make is that the 
costs of the first Court in respect of the portion due to the 
plaintiff as also that due to the Government should be paid by 
the defendant. 

The result, therefore, is that the appeal is dismissed, and 
the cross-objections allowed in part. The decree will be 
modified in the manner following : 

(a) The words "only for himself” will be expunged, and 
a declaration will be inserted to the effect that if the wife and 
children of the plaintiff cease to reside with the defendant, the 


(1) (1872) 18 W. R. 474 
(2) (1900) I. L R, 24 Bom. 386 (390); 2 Bom. L, R. 191. 
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amount of maintenance payable to the plaintiff will be regula- 
ted so as to suffice for the needs of himself, his wife 
and children. 

(4) A declaration will be inserted tothe effect that the 
amount payable as maintenance may, upon application to the 
Court, be varied from time to time if good grounds are 
established. 

(c) The following words will be expunged. “That the 
claim in respect of the maintenance of the plaintiff, his wife 
and children be dismissed 7. e. dismissed for want of cause 
of action.” 

(d) The costs in the Court below due to the plaintiff as 
also to Government will be payable by the defendant. These 
costs will be calculated upon the value of the suit as stated 
in the plaint. 

(e) A declaration will be inserted that the plaintiff will 
be entitled to realize future maintenance in execution of this 
decree and without fresh suit. Ashutosh v. Lukhtmont (1). 

The costs of this appeal must be paid by the appellant to 
the respondent. There will be-no separate order for costs in 
respect of the cross-objections. To avoid possibility of dispute, 
the decree drawn up in this Court will be self-contained. 


A. T. M. Appeal dismissed : cross-objections allowed in part. 
(1) (1891) I. L. R. 19 Calo, 139. 


Before Mr. Fustice Woodroffe and Mr. Fustice Richardson. 
BAIJNATH GOENKA 





Vv. 
RANI SASHIRAMA KUMRI.* 


Uaintainability of suit—Declaration that certain legal staps, if taken, 

would be najustifiablo—Cause of action, 

No suit would lie for a declaration that if the defendant takes certain 
legal steps those steps will not be justified in law. Whether such steps are 
justified or not must, when they are taken, be determined by the Gourt before 
whioh the application is made, and not in anticipation by the samc or some 
other Gourt. 

Appeal by the Defendant. 
Suit for a declaration that a certain attachment would 
be improper. 


* Appeal from Original Decree No. 671 of 1908, against the decision of 
Babu Bidhu Bhusan Banerjea, Subordinate Judge, Monghyr. dated the 28th 
August 1903. 
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CIvm, The material facts and arguments appear from the judg- 
1910, ments of Woodroffe J. l 
Baijnath ( daira Dr. Rash Behary Ghose and Babu Khetra Mohan Sen for 


RE the Appellant. 
. kami S Babus Ram Charan Mitraand Foy Gopal Ghosha for 


Se the Respondent. 
The following judgments were delivered : 


Woodroffe J.—This is a suit of a very unusual character. 
The defendant appellant, has fully made out (and indeed it has 
been hardly contested) that there is no cause of action. The 
defendant brought a suit against the plaintiff’s father on the 28th 
August 1905, and that suit was dismissed on the 27th April 
1g07. During the pendency of the suit the defendant applied 
for attachment before judgment and upon the dismissal of the 
suit the present plaintiff applied, under section 448 of the last 
Civil Procedure Code, for withdrawal of attachment, the suit 
having been, as I have said, dismissed, and an order was passed 
for such withdrawal. The defendant however, preferred an 
appeal against the order of dismissal of the 27th April 1907, 
and it is stated that the appeal having been filed, the plaintiff 
-Was apprehensive that the defendant might attempt to revive 
the attachment before judgment, which had been withdrawn on 
_the roth May 1907 ; and because of his apprehension in this 
respect, he brought the present suit to have it declared, amongst 
other things, that the attachment was not duly published, 
that it was not issued upon a plaint adequately stamped and 
duly verified, but upon an application not drawn up in accord- 
ance with law, and he also asked for a declaration that the 
attachment before judgment did not affect the property pur- 
chased by the plaintiff and fora further declaration that the 
suit, to which I have referred, having been dismissed, the attach- 
ment before judgment had fallen through and could not 
be revived. 

It is obvious, I think, that sucha suit as that does not lie. 
If the defendant attempted to do something which the plaintiff 
contended he was not entitled todo, namely, to revive the 
attachment, thereupon such application being made, it would 
be open to the plaintiff to take the objection that the attach- 
ment could not be revived, and if his objection was over-ruled 
there would be a further proceeding open to him in law, which 
‘would follow upon such refusal to give effect to his objection, 
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The suit, in fact, was in that respect premature and further in 
point of Jaw such a suit will not lie, as it is in reality a suit for 
a declaration that if the defendant takes certain legal steps, 
those steps will not be justified in law. Whether such steps are 
justified or not must, when they are taken, be determined by 
the Court before which the application is made, and not, in 
anticipation by the same or some other Court. This Court can 
not, as has been pointed out, act as legal adviser of the parties 
or of other Courts before which, possibly, an application may 
be made. Asa matter of fact we are informed that the result 
of the appeal has been that the appellant, by virtue of a com- 
promise, dated the 1oth December 1908, has obtained a decree 
for a lakh of Rupees. 

In these circumstances this appeal must be decreed with 
costs and the suit dismissed with costs. We say nothing about 
the merits of the case. The suit is dismissed on the ground 
that there is no cause of action. 

Only one half of the entire costs of the paper-books will 
be allowed. 

Richardson J,—! ‘agree. 

N. K. B. Appeal decreed. 


et 


Before Mr. Fustice Mookerfee and Mr. Fustice Carnduf.. 
RAMANI DEBI 





v. 
KUMUD BANDHU iMUKERJL* 


Probate Proceeding— Dismissal of application for default—Adjudication— 
Civil Procedure Oode (Act XIV of 1882), Secs, 18, 103-— Judgment 
refusing probate. 


The dismissal for default of an application for probate does not amount 
inlaw to an adjudication against the petitioner upon the question of the 
genuine oharacter and legal validity of the will, The dismissal, by itself, 
does not by reason of section 103 of the Code of Civil Procedure, debar a 
second application for probate by an executor or by any other person, such asa 
legatee claiming an interest under the will. 

To make the rule of res judicata applicable, it is not enough to show that 
the matter in controversy in the subsequent proceedings has bsen directly and 
substantially in issue in the previous proceedings; the matter must also have 
been heard and finally decided, 

The judgment of a Court by which probate is refused does not necessarily 
operate as a judgment in rem in the same way a8 a judgment by which probate 

* Appeal from Original Decree No, 190 of 1900, against the decision of 
É, Roe, Esq, District Jadge of 24-Perganas, dated the áth February, 1909. 


185 


CIVIL. 


1910. 
Nanya” 
Baijnath Goenka 
? 


Rani Bashirama 
Kumri. 


Woodroffe, J. 


186 


OIVIL, 


1910. 


yaa 


Ramani Debi 


v, 
Kumud Bandhu 
Mukerji, 


e 


July, §, 


THE OALOUTTA LAW JOURNAL (Vou. XIL 


is granted, Such a judgment, if it deolares that the will is a forgery, or that 
it has been duly executed by the testator with a sound disposing mind, or that 
it is not duly attested, may take away from the executor named in the will 
the legal character of an executor, and from the legatees and benefloiaries 
their legal character and this result may be final as against all persons inter- 
ested under the will. . 

Ganesh v. Ram Ohandra (1) referred to. 


Appeal by the Applicant. 
Application for Probate. 


The material facts and arguments appear sufficiently from 
the judgment. 


Babu Nagendra Nath Mitra for the Appellant. 
Babu Krishna Kamal Mattra for the Respondent. 
G. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—The circumstances antecedent to the 
litigation out of which the present appeal arises may be briefly 
narrated, On the 18th January, 1908, Ramani Debi, the 
appellant before us, made an application for probate of a will 
alleged to have been executed on the 30th November, 1893, by 
her husband Bharat Chandra Mukerji, who died on the 2nd 
December, 1893. Uponthis application, notices were issued in 
due course, and caveat was entered on the 9th March 1908 by 
two persons, Kumud Bandhu Mukerji and Nirode Bandhu 
Mukerji, who claimed to be the sons of a cousin of the testator. 
The case which was then registered asa contested suit, was 
from time to time adjourned to suit the convenience of the 
parties, and was finally set down for disposal on the 28th May, 
1908. The petitioner on that day asked for an adjournment as 
her witnesses were not present. This application was refused. 
She then asked for leave to withdraw the application with 
liberty to present a fresh application; but permission was 
refused, and she was called upon by the District Judge to 
proceed with the case. Her pleader intimated to the Court his 
inability to do so, as he had no further instructions in the 
matter. The learned Judge thereupon dismissed the application 
for probate for default with costs to the opposite party. On the 
15th August, 1908, the petitioner filed the present application 
for probate of the same will. Notices were issued and objection 
was taken by the caveators on the ground that the application 
was not maintainable. The learned Judge thereupon raised an 


(1) (1896) I. L, R, 21 Bom. 563. 
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issue in these terms “ Does the rejection of the previous applica- 
tion for probate of this will bar the present application ?” and 
held that the dismissal for default of the previous application 
amounted in law to an adjudication against the petitioner upon 
the question of the genuine character and legal validity of the 
will, In this view, he concluded that the matter was res 
judicata, and dismissed the application. The petitioner has now 
appealed to this Court, and on her behalf it has been contended 
that the view taken by the District Judge cannot be sustained. 
In support of this position, reliance has been placed upon the 
case of Ganesh Fuggarnath vw. Ram Chandra (1). The learned 
vakil for the respondent has not disputed that the doctrine of 
res judicata has no application to the case, but he has argued 
that the application is barred under section 103 read with 
section 647 of the Civil Procedure Code of 1882. 

In so far as the ground urged on behalf of the appellant is 
concerned, there is, in our opinion, no room for controversy 
that the view taken by the learned District Judge cannot be 
supported. It was pointed out by their Lordships of the 
Judicial Committee in the case of- Chand Koer v, Parta 
Singh (2) that the dismissal of a suit in terms of section 102 of 
the Civil Procedure Code is not intended to operate in favour 
of the defendant as res judicata. Whena suit is dismissed for 
default under that section, there is manifestly no adjudication ; 
it cannot consequently be suggested that the principle of res 
judicaia applies. The learned Judge in the Court below, when 
he held that the dismissal implied an adjudication of the issues 
involved in the question of the genuine character and legal 
validity of the will, proceeded upon a fiction. When, asa 
matter of fact, no evidence was produced in support of the will 
and the case was not heard on the merits, it cannot be held by 
any stretch of language, that the Judge who dismissed the 
application, by implication pronounced against the genuineness 
of the will. To make the rule of res judicata applicable, it is 
not enough to show that the matter in controversy in the subse- 
quent proceedings, has been directly and substantially in issue in 
the previous proceedings, but alsothat the matter has been heard 
and finally decided. This, clearly, was not done in the case before 
us. We must, consequently, hold that the conclusion of the 
District Judge that the matter is res judicata cannot-be sustained. 


(1) (1896) I. L. B, 31 Bom, 563. 
(2) (1888) I, L. B, 16 Calo. 98; L, B, 15 I, A. 158. 
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The next question, which requires consideration, is whether 
section 103 of the Civil Procedure Code of 1882 operates as a 
bar. In the case before us, there can be no doubt that the pre- 
vious application was dismissed under section 158, read with 
section 102, of that Code. Marianntssa v. Ramkalpa (1) and Satesh 
Chandra v. Akara Prasad (2). The question, therefore, arises 
whether section 103 barred the present application. The 
appellant invites us to answer this in the negative. It is pointed 
out on her behalf that sections 55 and 83 of the Probate and 
Adminstration Act of 1881, which make the provisions of the 
Code of Civil Procedure applitable to a contested probate pro- 
ceedings, embody the important qualification that these are to 
apply only in so far as the circumstances of the case will 
admit, and the proceeding is to take, as nearly as may be, the 
form of asuit. It is necessary, therefore, to consider whether 
section 103 is applicable to the present case. Now, that section 
provides that, when a suit has been dismissed for default under 
section 102, the plaintiff shall be precluded from bringing a 
fresh suit in respect of the same cause of action. These words 
have obviously no application to the case before us. When an 
executor presents an application for probate of a will, he can 
not be regarded as a plaintiff who brings a suit in respect of some 
cause of action. In fact, as observed by Mr. Justice Starling 
in Jn re Dawubdas, (3), the proceeding commenced by him does 
not acquire the character of a suit till the caveat has been 
entered. Further, as is obvious from section 83 of the Probate 
and Adminstration Act of 1881, the provisions of the Civil 
Procedure Code are not applicable to probate proceedings in 
their entirety ; for instance, it has been held that section 
375 of the Code of 1882 is not applicable to an application for 
probate, Manmohint v. Banga (4) nor is that section applicable 
to proceedings for revocation of probate, Sarada Kanta ~. 
Govindo Lal (5). Again, in Ravji v. Vishnu (6) it was ruled that 
because the caveator refuses to answer a question, section 177 
of the Code of Civil Prooedure of 1882 does not justify the 
Judge in making a decree in favour of the petitioner without 
proof of the will set up. Similarly, in Ghellabhat v. Nundubat (7), 


(1) (1907) 5 O. L. J. 260; I, L. R. 34 Calo. 235. 
(2) (1807) 5. O. E > I. L. B. 84 Calc. 403, 11 0. W. N, 329. 
(8) (1898) I.D. R. 18 Bom. 287. 

(4; (1908; I. L. R. 31 Calo. 857, 8 C. W, N, 197. 

(5) (1910) 120, L. J. 91. 

(6} (1884) I. L. R. 9 Bom. 241. (7) (1896) 1. L. R, 21 Bom, 835. 
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it was ruled that the executor and the caveator cannot refer to 
arbitration the question of the genuineness of the will, nor can 
the Court make such a reference under section 508 of the Code 
of 1882. [See also Rourke v. Carroll (1)]. On the other hand, in 
the case of Puktam v. Innast (2) Mr. Justice Subramania Ayyar 
was inclined to hold that, if after a probate proceeding has 
reached the stage of a contentious suit, the petitioner withdraws 
the application without liberty reserved to make a fresh appli- 
cation, he may possibly find himself barred under section 373 of 
the Code of 1882. The learned Judge further expressed the 
opinion that this view received some support from the decision 
in Zrower v. Cox (3) where Sir John Nicholl admitted that in 
ordinary cases, if the parties, being present, declare that they 
will proceed no further or duly authorise a practitioner to take 
that step for them, the Court, so far as it legally can, will hold 
them bound. This guarded expression of opinion does not, 
however, altogether support the view that the withdrawal of an 
application for probate without leave granted by the Court for 
re-presentation thereof, may bar a subsequent application by 
virtue of section 373 of the Code. Onthe other hand, there 
are, in our opinion, weighty reasons why, in a case of the des- 
cription now before us, section 103 should not be held appli- 
cable to dismissal for default of an application for probate. The 
judgment in a probate proceeding operates as a judgment in rem 
and, as has been repeatedly held, an application for probate of a 
will is not subject to the law of limitation. Ju re Jshan Chandra 
Roy (4). A probate proceeding, therefore, while it enjoys the 
advantage of exemption from the law of limitation, leads to the 
special result that a decision therein, properly obtained, operates 
as a judgment i rem, though it is clear from the cases of 
Arunmoyt v. Mohendra Nath (5) and Ramnandan v. Sheo- 
parsan (6), that questions of considerable nicety may arise as to 
the precise matters in respect of which such decision operates 
as a judgment #7 rem. It would not, in our opinion, be right to 
apply to such a proceeding the provisions ofsection 103, which, 
by their very terms, are plainly intended to apply to suits 
for enforcement of causes of action. This view is supported by 
the decision in Ganesh v. Ram Chandra (7). In this case, it was 
ruled that the refusal to grant probate does not conclusively 


(1) (1842) Milward 660. (4) (1881) I, L. R. 6 Cale. 707, 8 O. L, R, 52, 
(2) (1896) 1. L. R, 19 Mad. 458, (5) (1893) I, L. R. 20 Oslo. 888, 
(8) (1822) 1 Addams 219, 225. (6) (1910) 11 0. L. J. 623, 

(7) (1896)I, L, R, 21 Bom, 668, 
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show that the will propounded is not the genuine will of the 
testator, and does not prevent the adjudication of the question 
in a subsequent proceeding ; in other words, the judgment of 
a Court by which probate is refused, does not necessarily oper- 
ate as a judgment trem in the same way as a judgment by 
which probate is granted. No doubt, such a judgment, if it 
declares that the will is a forgery, or that it has not been duly exe- 
cuted by the testator with a sound disposing mind, or that it 
is not duly attested, may take away from the executor named in 
the will the legal character of an executor, and from the legatees 
and beneficiaries their legal character ; and this result may be 
final as against all persons interested under the will [Duffy v. 
Brady (1)]; but every refusal to grant probate does not con- 
clusively show that the will propounded is not the genuine will 
of the testator. The decision may be based upon entirely 
different grounds, which do not touch the question of the 
genuineness of the will. Such a judgment cannot operate conclu- 
sively unless it embodies a final decision against the genuineness 
of the will. The learned Judges of the Bombay High Court, 
while they laid down this proposition, carefully guarded them- 
selves, however, against any expression of opinion upon the 
question, whether, if an issue had been raised upon the question 
of forgery of the will and had been decided, the decision might 
not be conclusive. The true rule, based upon intelligible 
grounds, is thus formulated in the case of Schultz v. Schultz (2): 
“when a will has been propounded by a party interested, and 
fairly rejected on the merits, it would defeat the policy of the 
law, and be productive of many mischiefs, if it could be again 
propounded by the same party or by others who might be in- 
terested, and the contest thus renewed from time totime. The 
sentence, therefore, against the will must be regarded as a 
sentence against all claiming under it : it stands upon a footing 
analogous to the cases known as judgments ta rem, which, being 
adjudications upon the subject matter, are regarded as final and 
conclusive, not only in the Courts in which they are pro- 
nounced, but in all others in which the same question arises. ” 
Again, in Freeman on Judgments, Vol. 1, section 319 (8), 
it is explained, on the same principle, that, if there has 
been an adjudication on the merits, whether the adjudica- 
tion be for or against the validity of the will, jit is a final 
settlement of the matter, and it cannot be collaterally attacked, 

(1) (1841) Milward 582. (2) (1863) 10 Grattan 358, 60 Am. Deo. 335 
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impeached, or avoided, in the same or in any other Court by 
any of the parties thereto or by any person in privity with 
them ; in other words, a refusal to admit a will to probate is 
conclusive of the facts necessary to support the decision. On 
the other hand, if probate has been refused, not on the merits, 
but merely by reason of the insufficiency of some matter of form 
or procedure, there is no adjudication that the instrument is not 
entitled to probate, and therefore, it may be again propounded. 
Lilly v. Tobbein (1). It is manifest, therefore, that if the appli- 
cation by an executor for probate of a will has been dismissed 
for default, that fact by itself cannot debar an application for 
probate by any other person, for example, a legatee who claims 
an interest under the will; if so, it would be futile to hold that 
an executor who has made default, cannot propound the will 
again. The learned vakil for the respondent has, however, con- 
tended that, ifthis view were adopted, it would encourage multi- 
plicity of litigation, and an unscrupulous petitioner might, 
time after time, present applications for probate which he had 
no serious intention to prosecute. In our opinion, the danger 
here apprehended may easily be avoided, if upon dismissal of an 
application for probate for default, a suitable order for costs of 
a deterrent character is madein favour of the caveator in every 
case where there is good reason to suspect that the proceeding 
has not been instituted dona fide. It is worthy of note thata 
similar argument induced the learned Judges of the Allahabad 
High Court to hold that the provisions of section 103 of the 
Code of 1882 were applicable to applications for execution of 
decrees, a view which was negatived by the Judicial Committee 
in Thakur Prosad v. Faktrulla (2) after the Legislature had 
promptly intervened to nullify its effect by Act VI of 1892. As 
we have already explained, section 103 does not, by its terms, 
bar the presentation of a second application for probate when 
the first has been dismissed for default, and we are not prepared 
to extend its terms to a case of the description now before us, 
which it was clearly never intended to cover. It follows, there- 
fore, that, while the view taken by the learned District Judge 
admittedly cannot be supported, there is no other ground upon 
which his decree can be sustained. 

The result is that this appeal must be allowed, the decree 


(1) (1890) 108 Missouri 477, 28 Am, Bt, Rep. 887. 
(2) (1895) L. R. 221, A, 44, I. L, B. 17, AN, 106, 
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of the District Judge reversed, and the case remanded to him in 
order that it may be heard on the merits. The respondent must 
pay the appellant her costs in this Court. We assess the hearing 
fee at five gold mohurs. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin 


KUMAR KALANAND SINGH AND ANOTHER 
v. 
CHANDRA KISHORE JHA.* 

Rent deoree— Excoution—Death of judgment-debtor—Substitution— Limitation. 

Where application for execution of a rent decree was made in time, 
but on notice under section 248 of the Giyil Procedure Code being issued, it was 
found that the judgment-debtor was dead and the deoree-holder applied for 
substitution of his heir : 

Held, the Court had power to allow the substitution and that exeaution 
was not barred, 


Appeal by the Decree-holders. 
Execution of a decree for rent. 


The material facts and arguments appear from the judgment. 

Babus Umakali Mukerji and Satlendra Nath Palit for 
the Appellants. 

Babu Lakshmt Narayan Singh for the Respondent. 

C- A. V. 

The following judgment was delivered : 

The question which arises in this second appeal is not 
altogether free from difficulty, but after giving it our mature 
consideration and consulting all the authorities bearing on the 
equitable question which arises, we can have no doubt how it 
should be decided. It appears that the decree-holder obtained 
a decree for rent against one Behari Jha on the 8th 
February 1905. 

He applied for execution of that decree for the first time 
on the 8th February 1908, Notice under section 248 was issued 
and on-the 3rd April the peon reported that the judgment- 
debtor was dead. On the 21st April the decree-holder applied 
for substitution of the heirs and notice was accordingly issued 
on them under section 248, Civil Procedure Code. On the 3rd of 


* Appeal from Order No. 684 of 1909, against the decision of J. O. Twidel! 
Esq., District Judge, of Bhagalpur, dated the th July 1909, confirming that of 
Tala Damodar Prasad, Munsiff, Second Oourt of Bhagalpur, dated the 27th 
November 1908. 
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July 1908 they filed the present objection contending that the 
execution was barred by limitation, more than three years having 
elapsed between the dateof the decree and the application to 
execute as against them on the 2rst April 1908. The decree 
being one for rent and below Rs. 500, no second period of limita- 
tion is allowed under Art 6, Schedule III, Bengal Tenancy Act. 

This being so, the question arises whether the substitution 
made on the 21st April 1908 can be considered as a continua- 
tion of the application for execution of the 8th February 1908. 

The rulings that have laid down that an application for 
execution against a person subsequently found to be dead is a 
step in aid of execution, and, therefore gives afresh period of 
limitation under Art 179 of the Limitation Act, do not concern 
us in this case in any way. Under the ordinary law the statute 
itself gives the decree-holder a further opportunity to take out 
execution, and so no further equities arise in his favour. 

But the case of a decree-holder under the special limitation 
laid down _in the Bengal Tenancy Act is very different, and we 
can see no reason why any relief which the Courts have inherent 
power to grant, should not be given to him. Itis clear that had 
Behari Jha died an hour after the application of the 8th 
February 1908 or at any time between that dateand April 3rd, the 
substitution of his heirs could not have been held to be barred ; 
yet the technical objection that the execution sought against 
the heirs was out of time would still hold good and the Court 
would be met with the anomaly that though the application 
against the heirs could not be made till Behari Jha was dead, 
and, therefore, could not be refused if Behari Jha survived an 
hour after the application to execute against him, it was still 
after the time prescribed by the special limitation. Obviously 
the Court would in that case have to adopt the principles laid 
down ia the recent case of Chhayemannessa Bibi v. Bastrar 
Rakman (1), namely that “in the first place it is clear upon the 
authorities that a Court has inherent power, in any particular 
case, to adopt such procedure as may be necessary to enable it 
todo that justice, in the administration of which alone it 
exists.” And “in the .second place, itis reasonably clear that 
if an amendment is allowed, it takes effect from the date when 
the defective application was filed. That this rule applies to 
executions there is ample authority in Fugloor Ruhman v. Altaj 
Hossein (2), Macgregor v. Tarini Churn Strcar (3), Fiwat Dube v. 


(1) (1910) I.L, R. 87 Galo, 899. (2) (1884) I„ L. .B. 10 Oalo. 841. 
(8) (1886) I. L, B. 14 Galo. 124. 
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Kali Charan Ram (1), and Shama Prosad Ghose v. Taki Mullik (2), 
and we are unable to see any principle upon which the relief 
sought for in the case we have imagined could be given, unless 
it were on the principles laid down above. 

These principles being established,we can see no reason why 
they should not be applied with equal weight to the present case. 
It is admitted that the application of the 8th February 1908 was 


a good application andthe death of the judgment-debtor with- 


out the knowledge of the decree-holder could not make it a bad 
application. That being so, it appears to continue valid until the 
Court has an opportunity of making the necessary amendment to 
give effect to what was in itself a good application. 

The only possible objection to this is an objection on the 
facts, such as has been actually pleaded in this case, to show that 
the decree-holder has forfeited any equities he ought to have had 
by his own laches. 

It is urged that the decree-holder’s man went with the peon 
on the 3rd April and had an interview with Chandra Kishore 
Jha, who now appears to be the judgment-debtor’s sole repre- 
sentative and others who appeared to be members of the house- 
hold. The learned Judge holds that this saddled the decree- 
holder with knowledge of Behari Jha’s death and he was bound 
to make his amended application at once, but he omits to notice 
that in order to get amendment it was necessary for the decree- 
holder not only to be satisfied that Behari Jha was dead, but to 
find out who were his heirs. 

It does not appear that Chandra Kishore Jha, told the peon 
that he was the sole heir, and reasonable time must have there- 
fore been given to the decree-holder to find out whether there 
were other representatives of the deceased. 

We do not think that 18 days was an unreasonable time for 
this purpose, and the principle of the Court's jurisdiction to 
make the amendment being clear, we think it was competent 
to the Court to make the amendment on the 21st April 1908 as, 
in fact, it actually did. We, therefore, set aside the orders of 
both the lower Courts and allow the appeal with costs. 

We assess the hearing fee at two gold’ mohurs. 


N. K. B. Appeal allowed. 
(1) (1896) I, L. R. 20 All. 478, (2) (1901) 5. 0. W. N. 816, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
PANDAB DOWARI DAS AND OTHERS 


v 


ANANDA KISHORE CHAKRABARTI AND OTHERS.* 


Bengal Tenancy Act (VILI of 1885), Secs. 105, 108 as amended by Act III 
(B. C.) of 1898— Ciril Court, jurisdiction—Act oreating new jurisdiotion— 
Interlocntory order, 

Under section 109 of the Bengal Tenancy Act, as amended by Act IIT 
(B. O. of 1898) and as it stood before the changes made by the Eastern 
Bengal and Assam Tenancy Amendment Act of 1908 came into forre, the 
jurisdiotion of the Civil Court is ousted only in respect of any matter whioh 


is or has already been the subject of a proceeding under any of the four 
sections 105 to 108. 


Jogendra v., Krishna Pramada (1) dissented from, 


A proceeding under section 105 of the Bengal Tenancy Act, which deals 
solely with the question of fair and equitable rent, does not bara civil suit in 
whioh questions are raised as to thearea and other incidents of the holding of 
the tenant, 

In the case of an Act whioh creates a new jurisdiction, a new procedure, 
new forms or new remedies, the procedure, forms or remedies there prescribed 
rnd no others must be followed. 

When a party has elected to take the benefit of an interlocutory order, 
he cannot at the same time by an appeal against such order nullify the final 
decree which he omits to challenge directly. When a final deoree has been 
made, the party aggrieved, ought, at that stage, to prefer an appeal against 
that decree, as in such appeal the propriety of an interlocutory order also 
may be questioned. Bat this prinaiple does not bar a civil suit for deter- 
mination of questions of area and title of a holding because an order under 
section 106 of the Bengal Tenancy Act only for the settlement of fair and 
equitable rent has been allowed to become final. 


Appeals by the Plaintiffs. 

Suits for declarations that the Record of Rights prepared 
by the Revenue officer and certain specified entries made 
therein, are not operative as against the Plaintiffs. 

The material facts and arguments appear sufficiently from the 
` judgment, 

Dr. Sarat Chunder Basak for the Appellants. 

Babus Harendra Narayan Mitter and Rajendra Chandra 
Guha for the Respondents. 

C A.V. 


* Appeals from Appellate Decrees Nos 1758, 2004-14, 2054-6 and 2508 of 
1907, against the deorees of G. O. Banerjee, Esq, Additional Judge of Dacca, 
dated the 6th May 1907, reversing those of Babu Haripada Mojumdar, 
Munsiff of Dacoa, dated the 22nd December 1907, 


(1) (1908) 8 O. L, J. 822; I, L. B, 85 Calo, 1013, 
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The judgment of the Court was delivered by > 


Mookerjes J.—The substantial question of law, which we 
are invited to decide in this appeal, relates to the true effect of 
section 109 comprised in chapter X of the Bengal Tenancy Act 
of 1885 as amended by Act III of 1898 B. C., and as it stood 
before the changes made by the Eastern Bengal and Assam 
Tenancy Amendment Act of 1908 came into force. The Court 
of appeal below, in reversal of the decision of the Court of first 
instance, has held that the effect of section 109 is to bar all suits 
in a civil Court for declaration that entries made in a record of 
rights finally published under section 103A, are erroneous, when 
such publication has been followed by an application by the 
landlord under section 105 for settlement of fair and equitable 
rent in respect of the land entered in the record as held 
by the tenant. The circumstances under which this question 
arises for decision, are not disputed, and-are indeed all matters 
of record. The record of rights was finally published on the 18th’ 
December, 1904; the landlords applied for settlement of fair and 
equitable rents under section 105 on the 14th February 1905. 
The Settlement Officer directed on the next day that the appli- 
cation was to be put up after expiry of the time for institution 
of a suit under section 106. On the 18th March 1905, the. 
Settlement Officer directed that as the time for commencement 
of proceedings under that section had expired and no objection 
had been preferred, the landlords might proceed with the appli- 


‘cation for the settlement of fair and equitable rents. On the 29th 


March, 1905, the tenant commenced the action, out of which 
the present appeal arises, in the Court of the Munsiff of Dacca, 
for declaration that the record of rights prepared by the Revenue 
Officer and certain specified entries made therein, were not 
operative as against him. His allegations, in substance, were 
two-fold, namely, Arsz, that the lands of his tenancy, which were 
exclusively -held by him, had been erroneously recorded as the 
joint holding of himself and the fro forma defendant, and, 
secondly, that, while he was liable to pay a consolidated sum as 


‘rent-for the lands of his tenancy to the principal defendants 


and their co-sharer, an entry had been made in the record to 
the effect that he was liable to pay rent separately to each of 
his landlords. On these allegations he prayed that the entries 


- made in the record under clauses (c), (d) and (¢) of section 102, 


which relate to the situation, quantity and boundaries of the 
lands, the names of the landlords, and the rent payable, might 
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be declared inaccurate. The claim was resisted by the landlords CIVIL, 
defendants, who, apart from objections on the merits, pleaded 1910, 
as a bar the absence of jurisdiction in a civil Court to enter- Pandab Dowari Das 
tain a suit of this description. The Court of first instance ae 

; E. . Ananda Kisore 
overruled this objection, and held on the merits that the Chakrabarti, - 
plaintiff was entitled to a declaration substantially in accordance Hovkerjeo, J. 
with the prayers in the plaint. Upon appeal by the landlords, = 


the learned District Judge has reversed this decision, and held 

that, as the landlords had commenced a proceeding under 
section I05,it was not competent to the civil Court, in view of 
the provisions of section 109, to take cognisance of a suit for 
declaration that the entries in the record-of-rights were 
erroneous. In this view, the District Judge has allowed the 
appeal and dismissed the suit. The plaintiff has now appealed 
to this Court, and on his behalf, the decision of the District 
Judge has been assailed on the ground that the suit is maintain- 
able, because it does not concern any matter which was, or 
had already been made, the subject of the application under 
section 105. This position has been strenuously controverted 
on behalf of the landlords defendants, and the learned vakil 
who has appeared to support the judgment of the District 
Judge, has further argued that the suit oughtto be dismissed 
on two additional grounds, namely, frst, that section 106 of the 
Bengal Tenancy Act furnishes an exclusive remedy for amend- ' 
ment of the record, to which itis obligatory upon the tenant to 

have recourse if he challenges the correctness of any specific 
entries; and, Secondly, that, inasmuch as the proceeding 
commenced by the landlords under section Io5 has terminated 
and no appeal has been preferred against the order made 
therein, which, by virtue of section 107, has the force and 
effect of a decree of a civil Court in a suit between the 
parties, the present suit ought not to be entertained, as the 
plaintiff practically seeks to nullify the order under section 

1o5 which has now become final and conclusive. In our opinion, 

the view taken by the learned District Judge, and the grounds 

urged in support of his decision on behalf of the respondents; 

are manifestly unsustainable. i 

In so far as the contention of the plaintif appellant is 

concerned, the question turns upon the true scope and effect 

of section 109 which, before its amendment in 1908, was in the 
‘following terms + ; 

“ Subject to the provisions of section 109A, a .civil Court 
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shall not entertain any application or suit concerning any 
matter which is or has already been the subject of an applica- 
tion made or suit instituted under section 105, section 106, sec- 
tion 107 or section 108.” 

It is fairly clear from the terms of this section that the 
Jurisdiction of the civil Court is ousted only in respect of any 
matter which is or has already been the subject of a proceeding 
under any of the four sections 105 to 108. The question, 
therefore, arises, whether the matter with which the present 
suit is concerned, is one which formed the subject of the appli- 
cation under section 105. The learned vakil for the plaintiff 
appellant has contended that the only matter which formed the 
subject of enquiry under section 105 was the amount of fair and 
equitable rent to be settled in respect of the land held by the 
tenant ; that the determination of such fair and equitable rent 
must have proceeded, as in fact it did proceed, on the basis 
of the entries made in the record-of-rights; and that the 
question of the correctness of the entries raised in the present 
litigation did not, and could not properly, form the subject of 
an enquiry under section 105. In answer to this argument, 
it has been contended by the learned vakil for the landlords 
respondents that the determination of fair and equitable rent 
involves by implication a decision upon the question of the area 
of the land, of the status of the tenant and also of the amount 
of rent payable ; and that, consequently, the proceeding under 
section 105 indirectly comprises within its scope the matters in 
controversy in the present litigation. In our opinion, the con- 
tention of the appellant is well founded and must prevail. It is 
clear from an examination of the provisions of Chapter X of the 
Bengal Tenancy Act, that there isa well marked distinction 
between the scope of section 105 and that of section 106, 
Section 105 contemplates a settlement of fair and equitable 
rent after the existing conditions of the tenancy have 
been determined, and entries made in respect thereof 
in the record finally published under section 103A. 
The proceeding under section 105, therefore, assumes 
the correctness of these entries, which are taken as the founda- 
tion of the enquiry. Section 106, on the other hand, contem- 
plates the institution of a suit before the Revenue Officer for 
the decision of disputes regarding entries made in the finally 
published record. From a logical point of view, the suit under 
section 106 ought to precede the proceeding under section 105 ; 
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ut the opposite course is rendered possible by the circumstance = 
on; 


that, whereas a suit under section 106 may be commenced 
within three months from the date of the certificate of the Pandab Dowari Das 
final publication `of the record-of-rights, the proceeding under Aian aa Kisore 
section 105 must be commenced within a shorter time, namely, Chakrabarti. 
two months from such date. It is conceivable, therefore, that a  Mookerjes, J, 
proceeding under section 105 may be commenced first, and may =, 
be followed by a suit under section 106. Now it is reasonably 
plain that in a proceeding under section 105, if it is properly 
conducted, no question can, or ought to, arise for consideration 
which relates to the correctness of the entries made in the 
record. From this point of view, there is no room for contro- 
versy that the matters, which require adjudication in the present 
suit, were not, and could not be, the subject of the application 
under section 105. It is worthy of note, however, that the 
practice of Revenue Officers has been contrary to the plain 
provisions of the Statute, and that, as was pointed out in the 
case of Pirthichand Lal v. Basarat Alt (1), when an application 
has been made by a landlord for settlement of fair and equit- 
able rent, the tenant is often allowed to take objections which 
would properly come under section 306 of the Act; in other 
words, although the tenant is not called upon to present a 
plaint for the institution of a suit under section 106, his petition 
of objection is substantially treated as such a plaint, and the 
enquiry is held, as if two proceedings, one under section 105 
and the other under section 106, had been amalgamated. 
Reference may be made to Shamdbhu Chandra v. Purna 
Chandra (z) as an illustration of a case in which such irregular 
procedure was not allowed, and to Kal Kishore v. Gopi 
Mohun (3) as an example of a case in which proceedings under 
the two sections were practically mixed up. This procedure, 
however, cannot justify the conclusion that matters which 
fall appropriately within the scope of section 106, but 
which, in accordance with an irregular practice, are allowed 
to be raised by way of objection in a proceeding under 
section 105, are really matters which form the subject of an 
enquiry under the latter section, even though such questions 
are neither raised nor decided. To maintain the contrary view, 
one must ignore the clearly defined distinction between sections 
(1) (1908) 100. L. J. 843, I. L. R. 87 Calc. 80, 13 O. W. N. 1149. 


(2) (1907) 7 O. L. J. 103,1. L. R, 85 Calo, 376, 12 0. W, N. 192. 
(3) (1907) 9 O. L. J. 574. 
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105 and 106. It may, further, be observed that the case before 
us is entirely free from difficulty, because the irregular proce- 
dure to which reference has been made, was not adopted here. 
An examination of the judgment of the Revenue Officer under 
section 105, shows that the landlords, when they asked for 
settlement of fair and equitable rent, claimed to have the rent 
enhanced on three grounds, namely, increase of area, higher 
prevailing rate of rent in neighbouring villages, and rise in the 
average local prices of staple food crops. No evidence was 
adduced in support of the first and second grounds of enhance- 
ment, and the Settlement Officer decided, with regard to the 
third ground, that the rent ought to be raised by 4 as. 6 p. in the 
Rupee. It is manifest, therefore, that the matters now in 
dispute were not the subject of enquiry in the application 
under section 105; and consequently it cannot be held that 
section 109 bars this suit. The learned vakil for the landlords 
respondents, however, placed reliance upon the case of Durga 
Churn Law v. Hateem Mandal (1) in which it was ruled that a 
question between a landlord and a tenant, heard and decided 
by a Revenue Officer under section 106 of the Bengal Tenancy 
Act before Chapter X was amended in 1898, is res judicata 
between the same parties in a subsequent suit, not only when 
the question relates tothe status of the tenant, but also when 
it relates to the fair and equitable rent payable by him. This 
principle has clearly no direct application to the case before us, 
and as in 1898 the provisions of Chapter X were fundamentally 
altered, no useful purpose would be served by an examination 
and comparison of the provisions before and after the amend- 
ment. We feel no doubt whatever that a proceeding under 
section 105, which deals solely with the question of fair and 
equitable rent, does not bar a civil suit in which questions are 
raised as to the area and other incidents of the holding of the 
tenant. We may add that an endeavour was made by the 
learned vakil for the respondents to induce us to consider 
the effect of section 105A,.which was introduced by the 
Amending Bengal Act I of 1907 and Eastern Bengal and Assam 
Act I of 1908, respectively, and which substantially leaves it to 
the option of the tenant to institute a suit under section 106, 
or to raise the questions triable in sucha suit by way of 
defence to a proceeding under section 105; but what the effect 
of the new procedure may be, is foreign to the present enquiry. 


(1) (1901) I. L. B. 29 Calo, 253. 


Vou. AII.] HIGH COURT. 


In this view, the suit now before us is clearly maintainable. 
The learned vakil for the respondents has, however, contended 
that there are two additional grounds upon which the suit 
ought to be dismissed, and the validity of these we must now 
proceed to consider. 

The first bar, which the landlords defendants seek to inter- 
pose to the suit, is that it is not maintainable, inasmuch as the 
sole remedy of the tenant was by way of a suit under section 
106 of the Bengal Tenancy Act before the Revenue Officer. 
The contention, in substance, is that when jurisdiction has 
been conferred ona special Court by statute, that Court alone 
can investigate the mattersin controversy. In support of this 
principle, reliance has been placed upon the decision of this 
Court in the case of Bhandt Singh v. Ramadhin Rat (1), and 
reference has been made to the case of Fogendra Nath v~. 
Krishna Pramada (2) as an illustration of the application of 
this doctrine to section 106 of the Bengal Tenancy Act. Now, 
it cannot be disputed that, as laid down in the case of Bhanat 
Singh v. Ramadhin Rat (1) and by a Full Bench of this Court 
in the case of Collector of Pubna v. Romanath Tagore (3), 
if the Legislature creates an obligation to be enforced in a 
specific manner, as a general rule, performance cannot be 
enforced in any other way ; in other words, as put by Lopes 
L. J, in ÆR. v. Assex (4), in the case of an Act which creates 
a new jurisdiction, a new procedure, new forms, or new remedies, 
the procedure, forms, or remedies there prescribed and no 
others must be followed. It may be assumed, therefore, that, if 
section 106 stood by itself, it might be contended with good 
reason that a litigant was bound to avail himself of the method 
prescribed there, and no other, for the determination of the 
correctness of entries in a finally published record-of-rights to 
which he took exception. But the Legislature has not left the 
‘matter in doubt ; for section 109 defines precisely the extent to 
which the jurisdiction of the civil Court is ousted. As we have 
already held, the effect of that section isto bar the jurisdiction 
of the civil Courts, not under all, but only under certain 
specified contingencies. The view, therefore, that section 106 
furnishes an exclusive remedy, cannot be maintained. The 


(1) (1905) 30. L. J. 359; 10 C. W. N. 991. 
(2) (1908) 8 O. L. J, 322, I. L. R. 85 Oale. 1018. 
(3) (1867) B. L. R. F. B. 630, 7 W. R. 191, 

(4f (1887) 18 Q. B. D, 704 (708), 


201 


OLVIL, 
1910, 
semg 
Pandab Dowari Dag 


t. 
Ananda Kisore 
Vhakrabarti, 


Mookerjes, J. 


202 


OIVIL. 


1910. 


i ad 
Yandab Dowari Das 
v. 

Ananda Kisore 
Chakrabarti, 


Mookerjes, J. 


THE OALOUTTA LAW JOUBNAL« [Vor. XII. 


provisions of sections 111 and 111A also militate against the 
view that the jurisdiction of the civil Court has been completely 
taken away. But it has been strenuously contended by the 
learned vakil for the respondents that this view is opposed to 
that taken by this Court in the case of Jogendra Nath v, Krishna 
Pramada (1). No doubt, in that case it appears to have been 
broadly ruled that a suit in the civil Court for the alteration 
and correction of certain entries made in a record-of-rights 
finally published under Chapter X of the Bengal Tenancy Act 
is not maintainable. Upon an examination of the judgment, 
however, it becomes fairly clear that the attention of the 
learned Judges was not invited to the provisions of section 109 
of the Bengal Tenancy Act. The decision proceeds on the 
ground that section 106 by itself justifies the conclusion that 
the remedy furnished by that section is of an exclusive 
character, and bars a suit in a civil Court. That decision, 
therefore, cannot rightly be regarded as any authority upon the 
question of the true scope and effect of section 109, which is 
the substantial question of law directly raised in the present 
appeal; consequently, a reference to a Full Bench is not 
needed. We may further point out that the learned Judges 
proceeded on the ground that although the Bengal Tenancy 
Act was passed nearly a quarter of a century ago, no authority 
had been produced to show that a suit would lie in the civil 
Court for amendment of the record-of-rights. As a matter of 
fact, an examination of the cases in the books shows that there 
is a long and uniform course of decisions which favour the 
view that a suit in a civil Court is maintainable, if the matter 
upon which the decision of the civil Court is sought, is not, or 
has not already been, the subject of a suit under section 106. See 
Troylokhyanath v. Macleod (2), Ashutosh Nath v. Abdool (3), 
Agin Bindh v. Mohan Bikram (4), Ram Gulam v. Bishnu (5), 
Luchmi Pershad v. Ekdeshwar (6) and Sheonandan v. Bacha 
Raut (1). Not only does, therefore, the decision in Yogendra 
Nath v. Krishna Pramada (1) ignore the effect of section 109, 
but it overlooks also the earlier decisions to which reference 
has been made. We find moreover from the report of the 


(1) (1908) 8 O. L. J. 822; I. L. R, 35 Calo. 1013, 12 C. W. N. 1032 
(2) (1900) I. L. R. 28 Cale. 28. 

(3) (1901) I. z R. 28 Oala.s 676. 

(4) (1902) J. L. R. 80 Calo. 20, 7 O. W. N. 814. 

(5) (1906) 11 C. W. N. 48. 

(6) (1908) 18 0O. W. N. 181. 

(7) (1908) 9 0. L. J. 284. 
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case that, on behalf of the then appellant, reliance was actually 
placed upon two of the cases mentioned, Zroylokhyanath v, 
Macleod (1) and Ram Gulam v. Bishnu Prokash (2), in the first 
of which the learned Judges considered in some detail the 
precise scope of section 109; it is consequently difficult to 
appreciate how the effect of that section came to be overlooked. 
We may also add that if the contention of the respondents 
were to prevail, we should practically have to alter the language 
used in section 109, and read therein the words “ which may or 
ought to be the subject of an application” instead of the clause 
“which ts or has already been the subject of an application.” 
An interpretation of the section which leads to a consequence of 
this character, is obviously inadmissible. Lastly, we observe 
that the decision in Fogendra Nath v. Krishna Pramada (3) 
has been recently dissented from inthe case of Gulab Musser v. 
Kalanand Singh (4). With all respect, therefore, for the learned 
Judges who decided the former case, we regret we find our- 
selves unable to follow it, as it is, in our opinion, opposed to 
principle, to the express provisions of the statute, and also toa 
long current of decisions. The first ground urged in bar by the 
respondents, must, therefore, be overruled. 

In so far as the second ground urged as a bar is concerned, 
there is, in our opinion, no substance init. It has been argued 
that, as no appeal has been preferred against the order made by 
the Revenue Officer in the proceeding under section 105, this 
suit should be dismissed, because, if the plaintiff were to succeed 
herein, he would indirectly be enabled to reopen the decree 
for settlement of fair and equitable rent, though he has lost his 
opportunity to do so by reason of his failure to prefer an appeal. 
This argument is obviously fallacious. If the plaintiff had 
preferred an appeal against the orderin the proceeding under 
section 105, it would undoubtedly have proved infructuous. 
He had apparently no complaint to make against the order in 
so far as it enhanced the rent on the ground of a rise in 
prices. He could not consequently prefer an appeal on the 
ground that the enhancement allowed, was unfair or inequi- 
table. Nor could he prefer an appeal on the ground that the 
area of the holding, the name of the landlord entitled to 
receive the rent, and the amount of rent payable before the 
application for enhancement was made, had been wrongly 


(1) (1900) LL. R 28Calo. 28. (8) (1908) 8 0, L J. 322, I. L. B. 35 Oalo. 1018, 
(2) (1906) 11 0. W. N, 48. (4) 1910) 12 0, L. J. 107, 14 O, W. N, 884, 
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determined in that proceeding; if he had urged any such 
ground in a possible appeal by him, the Court of appeal 
could not have entertained it, much less given effect to it, as there. 
were no materials on the record upon which these matters might 
be investigated. The suggestion, therefore, that he was bound 
to appeal against the order in the proceeding under section 105, 
is wholly illusory. The plaintiff cannot be held to have acted 
erroneously, because he omitted to adopt a course which would 
have been futile to a certainty. It is thus clear that the principle 
which has sometimes been recognised, namely, that the right of 
appeal from interlocutory orders ceases withthe disposal of the. 
suit, has no applicationto the case before us. The decision in 
Madhu Sudan y. Kamini Kanta (1), Mackenate v. Narsingh 
Sahai (2) and Kuriya Mal vw. SBtshambhar Das (3), may be 
taken as typical illustrations of this class of cases. They are based 
on a two-fold ground, namely, frsf, that, when a party has elected 
to take the benefit of an interlocutory order, he cannot at the 
same time by an appeal against such order nullify the final decree 
which he omits to challenge directly ; and, secondly, that when 
a final decree has been made, the party aggrieved ought at that 
stage to prefer an appeal against that decree, as in such appeal, 
the propriety of any interlocutory order also may be questioned. 
Neither of these principles has obviously any application to the 
circumstances of the case before us. The plaintiff is plainly in no 
way barred by the doctrine of election, nor could he, as we have 
conclusively shown, obtain, by an appeal against the order in the 
proceeding under section 105, a determination of the question 
raised in this suit, It is further worthy of note that the assump- 
tion made by the respondents that the effect of the success of the 
plaintiff necessarily involves, by an indirect method, the practical 
reversal of the order under section 105, is wholly fallacious ; even 


though the plaintiff succeeds in the present suit, the essential - 


portion of the decision in that proceeding must stand untouched. 
In so far as that decision holds thatthe rent is liable to be en- 
hanced at the rate of 4 annas 6 pies inthe rupee, it cannot, by 
any possibility, be affected by the decision in this suit. No doubt, 
the arithmetical calculation of the actual amount of the enhanced 
rent may be varied, if itis determined in the present suit that 
the existing rent is different from what is entered in the finally 
published record. Such arithmetical calculation, however, 
(1) (1905) I. L. R. 82 Calo. 1028, 9 O W. N. 895. 


(2) (1909) 10 0. L. J. 113,1 L. R. 38 Oslo 762. 
(3) (1910) I. L. R. 32 All, 2265, 7 A. L. J. B, 210, 3 a’ roa 
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cannot rightly be regarded as an essential portion of the Givin. 
decision under section ros. Hence, the second ground urged 1910. 
on behalf of the respondents clearly does not present an effective p, 4.1, powari Das 


bar to the maintenance of the suit. v, 
Anauda Kisore 


The result, therefore, is that this appeal must be allowed, the Chakrabarti. 
judgment and decree of the District Judge set aside, and the Hodson, J. 
case remanded to him in order that the appeal may be heard on —_— 


the merits. The appellant is entitled to his costs both here and 
in the Court of appeal below. The costs in the Court of first 
instance as also the costs after remand, will abide the result. 

Nos. 2004-6, 2008-14, 2054-56 and 2503 of 1907. These 
appeals are governed by our decision in Appeal from Appellate 
Decree No. 1758 of 1907. 

The result is that the judgment and decree of the District 
Judge in each case are reversed, and the case remanded to him 
to be heard on the merits. There will be the same order 
as to costs in each case, asin Appeal from Appellate Decree 
No. 1758 of 1907. 

No. 2007 of 1907. This appeal has admittedly abated, and a 
declaration to that effect will be made. There will be no order 
as to costs. j 
A. T. M. Appeals Nos. 1758, 2004-2006, 

2008-2014, 2054-2050 and 2503 
allowed ; cases remanaed : 
Appeal No. 2007 abated. 


PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Alt. 


NAWAB KHWAJA MUHAMMAD KHAN 


iz Y, 
NAWAB HUSAINI BEGUM akas DILBARI BEGUM. uae 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE FOR THE wine 
NORTH-WESTERN PROVINCES, ALLAHABAD. ] April, n &§ 19 
a 
Mahomedan Law-—Qontract— Marriage settlement—Agreament to pay annuity June, 7. 
to bride—Right of a beneficiary not a party to the contract— Liability of E 


the settler—Time when matrimonial rights and obligations come into 
eaistence— Kharoh- -i-pandan—Lnglisk pin-money—Construction of the 
agresmont— Misoonduot, issue of —Judge's finding and opinion. 


Where the defendant, a Mahomedan, in consideration of the maltiage of 
the plaintiff with his son (both plaintiff and his son being minors at the time 
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of the execution of the agreement) executed an agreement by which he under- 
took to pay Rs. 500 per month in perpetuity for AAarach-i-pandan out of the 
income of certain properby specifically charged for that purpose : 

Held, that although the plaintiff was no party to the agreement, she was 
clearly entitled to proceed In equity to enforce her claim, and that the rule of 
Common Law that a person not a party to an agreement conld not take advan- 
tage of its provisions, was not applicable to the facts and circumstances of the 
present case, where the agreement executed by the defendant speoifically 
charged immovable property for the allowance, which he bound himself to pay 
to the plaintiff, who was the only person beneficially entitled under it, : 


Tweddle v. Atkinson (1) referred to.and distinguished, 


Held alse, that Kharch-i-pandan, which llterally means “ betel-box- 
expenses,” was a personal allowance to the wife customary among Mahbomedan 
families of rank, especially in Upper India, fixed either before or after 
marriage, and varying according to the means and position of the parties ; 
and that ordinarily it would be received and spent in the conjugal domicile ; 
but the husband had hardly any control over the wife’s application of it, 
either in her adornment or in the consumption of the article from which it 
derived its name. l 

Heid, further, that the pin-money in the English system though meant for 
the personal expenses of the wife, was a fund which she might be made-to 
spend during coverture by the intercession and advice and at the instance of 
the husband, and that no obligation of that nature was attached to the allowance 
called Kharch.i-pandaa, © 

Held, finally, that under the agreement the defendant’s liability began 
with the plaintiffs first entry into her husband’s home, when under the 
Mahomedan law, the respective matrimonial rights and obligations come into 
existence; and that the plaintiff was entitled to suooceed, there being no 
oondition in the agreement that the allowance called Xharch-i-pandan should 
be paid only whilst she was living in her husband's home or that the | 
defendant's lability should cease whatever the ciroumstances under whioh she 
happened to leave it. 

Husaini Begam v. Khwaja Muhammad Khan and others (2) affirmed. 


When a lady’s misconduct was in issue, the Subordinate Judge considered 
that it was not “legally proved,” but expressed himself: "Although 
unchastity is not duly proved, yet I have no hesitation in holding that 
plaintiff's (lady’s) character is not free from suspicion.” 

Heid, that an opinion of that kind was unsatisfactory ; that either the 
allegation of unchastity was established or it was not, and that if the evidence 
was not sufficient or not reliable, there was an end of the charge, and it was 
not proper to give expression to what the Judge called “ suspicion i 


Appeal from a judgment and decree of the High Court at 
Allahabad, dated the 27th November, 1906, reversing those of 


the Subordinate Judge of Agra, dated the 16th of August, 1904. 
The suit was brought in the first Court by the respondent 


(1) (1861) LB, & 8, 893. (2) (1906) I. L. R. 29 All. 158. 
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as plaintiff, against the appellant and another, for the recovery 
of Rs. 15,000, alleged to be due to the plaintiff as arrears of an 
allowance called Kharch-1-pandan, under an agreement executed 
by the appellant. The Subordinate Judge dismissed the suit. 
On appeal the High Court set aside his decree and decreed the 
claim of the respondent. 

For a full report of the judgment see Hussaini Begam v. 
Khwaja Muhammad Khan and others (1). 

The defendant, thereupon, appealed to His Majesty in Council. 

Mr. Cane, K. C. and Mr. G. E. A, Ross, for the Appellant : 
The plaintiff was not a party to the agreement and could not 
sue the defendant appellant on it. She could not derive any 
advantage under it: Tweddle v. Atkinson (2). The money was 
settled upon the plaintiff to enable her to perform her duties as 
a wife, who is bound to live in her husband’s house. The 
plaintiff, however, left her husband and refused to go back to 
him. She is, therefore, not entitled to the allowance, which is 
in its nature analogous to the English pin-money. They referred 
to Jodrell v. Fodrell (3),; Howard v. Digby (4), Digest of 
Anglo-Muhammadan Law, by Sir R. K. Wilson, 3rd Ed, 
pp. 123, 125 and 132; and A. Glossary of Indian Terms, by 
H. H. Wilson, for the meaning of the word " pandan.” 

Mr. De Gruyther, K. C, and Mr. H. Cowell, for the 
Respondent, were not heard. 


CAV. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali.— The suit which has given rise to this 
appeal was brought by the plaintiff, a Mahomedan lady, against 
the defendant, her father-in-law, to recover arrears of certain 
allowance, called Kharch-i-Jandan, under the terms of an 
agreement executed by him onthe 25th October, 1877, prior to 
and in consideration of her marriage with his son Rustam Ali 
Khan, both she and her future husband being minors at the time. 

The agreement in question recites that the marriage was 
fixed for the 2nd November, 1877, and that ‘ therefore” the 
defendant declared of his own free will and accord that he “shall 
continue to pay Rs. soo per month in perpetuity” to the 
plaintiff for “ her betel-leaf expenses, etc., fromthe date of the 
marriage, z. ¢., from the date of her reception,” out of the 
income of certain properties therein specifically described, which 
he then proceeded to charge for the payment of the allowance, 


(1) (1906) I. L. B. 29 AU. 151, (8) (1815) 9 Beav. 45. 
(2) (1881) 1 B, and 8, 833. (4) (1884) 2 O. & F. 684 (653-5), 
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- Owing to the minority of the plaintiff, her “reception 1; 
into the conjugal domicile to which reference is made in the 
agreement does not appear to have taken place until 1883. The 
husband and wife lived together until 1896, when, owing to 
differences, she left her husband's home, and has since resided 
more or less continuously at Moradabad. 


The defendant admitted the execution of the document on 
which the suit is brought, but disclaimed liability principally on 
two grounds, viz. (1) that the plaintiff was no party to the 
agreement, and was consequently not entitled to maintain the 
action, and (2) that she had forfeited her right to the allowance 
thereunder by her misconduct and refusal to live with her 
husband. 


Evidence of a sort was produced to establish the allegations 
of misconduct, but the Subordinate Judge considered that it was 
not ‘legally proved.” In another place he expresses himself 
thus: ‘ Although unchastity is not duly proved, yet I have no 
hesitation in holding that plaintiff's character is not free from 
suspicion.” Their Lordships cannot help considering an opinion 
of this kind regarding a serious charge as unsatisfactory. Either 
the allegation of unchastity was established or it was not: ; if the 
evidence was not sufficient or not reliable, there was an end of 
the charge so far as the particular matter in issue was concerned, 
and it was hardly proper to give expression to what the Judge 
calls “ suspicion.” 

The Subordinate Judge, however, came to the conclusion 
that the plaintiff's refusal to live with her husband was 
satisfactorily proved, and, holding that on that ground she was 
not entitled to the allowance, he dismissed the suit. 


The plaintiff thereupon appealed to the High Court, where 
the argument seems to have been confined solely to the question 
of the plaintiff’s right to maintain the action, as the learned 
Judges observe that neither side called their attention to the 
evidence on the record. They hold that she had a clear right 
to sue under the agreement, and they accordingly reversed the 
order of the first Court and decreed the plaintiff's claim. 


The defendant has appealed to His Majesty in Council, and 
two main objections have been urged on his behalf to the 
judgment and decree of the High Court. 


First, it is contended on the authority of Tweddle vy, 


wt 


Te 
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Atkinson (1), that as the plaintiff was no party to the 
agreement, she cannot take advantage of its provisions. With 
reference to this it is enough to say that the case relied upon 
was an action of assumpsit, and that the rule of Common Law on 
the basis of which it was dismissed is not, in their Lordships’ 
opinion, applicable to the facts and circumstances of the present 
case. Here the agreement executed by the defendant 
specifically charges immovable property for the allowance which 
he binds himself to pay to the plaintiff; she is the only person 
beneficially entitled under it. In their Lordships’ judgment, 
although no party to the document, she is .clearly entitled to 
proceed in equity to enforce her claim. 

Their Lordships desire to observe that in India and among 
communities circumstanced as the Mahomedans, among whom 
marriages are contracted for minors by parents and guardians, 
it might occasion serious injustice if the Common Law doctrine 
was applied to agreements or arrangements entered into in 
connection with such contracts. 

It has, however, been urged with some force that the 
allowance for which the defendant made himself liable signifies 
money paid to a wife when she lives with her husband, that it is 
analogous in its nature to the English pin-money, over the 
application of which the husband has a control, and that, as 
the plaintiff has left her husband’s home and refused to live 
with him, she has forfeited her right to it. 

Kharch-t-pandan, which literally means “betel-box expenses,” 
is a personal allowance, as their Lordships understand, to the 
wife customary among Mahomedan families of rank, especially 
in Upper India, fixed either before or after the marriage, and 
varying according to the means and position of the parties. 
When they are minors, as is frequently the case, the 
arrangement is made between the respective parents and 
guardians. Although there is some analogy between this 
allowance and the pin-money in the English system, it appears 
to stand on a different legal footing, arising from difference in 
social institutions. -Pin-money, though meant for the personal 
expenses of the wife, has been described as “a fund which she 
may be made to spend during the coverture by the intercession 
and advice and at the instance of the husband.” Their 
Lordships are mot aware that any obligation of that nature is 
attached to the allowance called Kharch-t-pandan. Ordinarily, 
of course, the money would be received and Spent in the 


(1) (1861) 1 B. & 8, 393, 
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conjugal domicile, but the husband has hardly any control over 
the wife’s application of the allowanee, either in her adornment 
or in the consumption of the article from which it derives 
its name, 

By the agreement on which the present suit is based the 
defendant binds himself unreservedly to pay to the plaintiff 
the fixed allowance; there is no condition that it should be 
paid only whilst the wife is living in the husband’s home, or 
that his liability should cease whatever the circumstances under 
which she happens to leave it. 

The only condition relates to the time when, and the 
circumstances under which, his liability would begin. That is 
fixed with her first entry into her husband’s home when, under 
the Mahomedan Law, the respective muitrimonial rights and 
obligations come into existence. The reason that no other 
reservation was made at the time is obvious. The plaintiff was 
closely related to the ruler of the native state of Rampur; and 
the defendant executed the agreement in order to make a 
suitable provision for a lady of her position. The contingency 
that has since arisen could not have been contemplated by the 
defendant. 

The plaintiff herself was examined as a witness for the 
defence. She states in her evidence that she has frequently 
been visited by her husband since she left his home. Neither 
he nor the defendant has come forward to contradict her 
statements. Nor does any step appear to have been taken on 
the husband’s part to sue for restitution of conjugal rights, 
which the civil law of India permits. On the whole their 
Lordships are of opinion that the judgment and decree of the 
High Court are correct and ought to be affirmed. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal be dismissed. 

The appellant will pay the costs. 

Messrs. Barrow, Rogers and Nevil.—Solicitor for the 
Appellant. . 

Messrs. Ranken Ford, Ford and Chester-—Solicitor for the 
Respondent. . 

JM. P. Appeal dismissed. 
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CIVIL RULE. 


Before Mr. Pustice Holmwood and Mr. Justice Chatterjee. 


RAMRUP DAS AND OTHERS 
Vv. 
MOHUNT SITARAM DAS AND OTHERS. * 
Civil Procedurs Oods (Act V of 1908, Seo. 92— Public religious trust, suit for 


—Amendmeanit of plaint—Court Fess Aot (Vil of 1870), Art 17 Cl. 86— 
Remocal of trustee—Accounts—Tourt Fees. 


The prayer for the appointment of a certain person as trustee is not 
strictly within the terms of Sec. 92, Civil Procedure Qode, and the sanction of 
the Advocate-General is not necessary for the amendment of the plaint by 
striking off such prayer. 

The proper Oourt-fees in a case under Sec 92 is Re. 10 asit falls under 
Art. 17 Ol 6 of the Court-fees Act and this is so even if there is a prayer for the 
appointment of the plaintiffs as trustees and also a prayer for accounts. The 
property is the property of the idol and the suit under Sec. 82 cannot be said 
to involve the value of any portion of the idol’s property. 


Rule obtained by the Plaintiffs. 

Suit under Sec. 92 of the Civil Procedure Code for (1) 
removal of the trustees of the Suja Asthal in Monghyr, (2) 
appointment of plaintiff not as trustee as senior chela, (3) 
orin the alternative, appointment of some other person as 
trustee and (4) accounts. 

Babu Umakali Mukherjee (with him Babu Upendra Nath 
Chatterjee), for the Opposite party.—Court-fees should be paid 
on the value of the suit. The plaintiffs claim substantial relief. 
They want the plaintiff No.1 to be appointed as the trustee ; 
they alsc want accounts from the defendants. The reliefs claimed 
are of a personal nature, and ad valorem Court-fees should be paid. 
_ J rely on the case of Omrao Mirza v. M. Fones (1). The cases 

of Thakurt v. Bramha Narain (2), Girdhart Lal v, Ram Lal (3) 
and Ghaszaffar Husain Khan v, Yawar Husain (4) were not 
rightly decided. 

The amendment of the plaint by omitting certain claims 
made by the plaintiff to place himself in possession of the trust 
property was invalid. When the Advocate-General has once 


given his sanction, it was not competent even with the sanction 


* Civil Rule No, 2280 of 1910, against the decision of J. O. Twidell, Esq., 
District Judge of Bhagalpur, dated the 2nd May 1910. 


(1) (1884) I. L. R. 10 Calo, 599. (8) (1899) I. L. B, 31 AIL 200. 
(2) (1896) I, L. R, 19 All, 60. (4) (1905) I. L. R, 28 All, 118, 
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of the Advocate-General to amend the plaint. In the present 
case, as a matter of fact, no sanction was taken from the Advocate- 
General for the amendment : See Darves Haji Mahamad Sidik 
v. ¥ainudin Valad Haji Badrudin (1) and Bndree Dasv. 
Choont Lal (2). 

High Court has no jurisdiction to interfere under section 115 
of the Code of Civil Procedure, inasmuch as the Court below has 
not as yet passed any final order deciding valuation, and if the 
Court rejected the plaint, there would be a right of appeal. 

Babu Ram Charan Mitter (Senior Government Pleader) 
supported the arguments of the vakil who showed cause, and 
further contended that as this was a suit for accounts, the case 
fell under section 7, sub-section 4, Art (f), of the Indian Court- 
Fees Act (VII of 1870), and as such ad valorem Court-fees would 
be payable under section 11 of the Act. 

Babu Mohendra Nath Roy (with him Badu Nares Chandra 
Sinha) for the Petitioner—The High Court interferes in urgent 
cases. The prayer for the appointment of plaintiff No. 1 as the 
trustee, was beyond the scope of section 92 of the Code of Civil 
Procedure, and the Advocate-General’s sanction to the said 
prayer being superfiuous, it could be struck off without a fresh 
sanction from him. Section 92 nowhere speaks of the Advocate- 
General’s sanction to an amendment of the plaint. 

Rupees ten is the proper Court-fee under Sch. IT, Art. 17, 
Clause 6 of the Act. The reliefs prayed for are incapable of 
valuation. The property remains with the idol, and the plaintiffs 
seek toturn out the manager of the property. Sucha suit 
is incapable of valuation. The Court-fee will, in case of success, 
be realised from the trust property, which would suffer if a high 
institution fee is charged. There was no personal relief sought. 
The prayer for accounts is ancillary to the main relief. The 
cases of Zhakurt v. Brahma Naratn (3), Ghasaffar Husain Khan 
v. Yawar Husain (4) and Sajedar Raja Chowdhurt.v. Gour 
Mohan Das Batshnav support (5) me. 

The following judgment was delivered : 

This is a Rule calling on the opposite party to show cause 
why the order of the District Judge of Bhagalpur, dated the 2nd 
May 1910 holding that the Court-fee stamp of 10 rupees was not 
sufficient and directing the plalntif to value the suit and pay 


(1) (1906) I. L, R. 80 Bom. 608. 13} `{1896) I. L, R. 19 All. 60 
(2) ` (1906) I. L. R. 88 Galo. 789. (4) (1905) I. T., R. 28 All. 112. 
= (Š) (1897) LL. R. 24 Calo, 418, 
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Court-fees upon valuation within 14 days should not be set aside, 
on the ground that the order is erroneous in law on the authori- 
ties under the Code-of Civil Procedure. 

On the hearing, one objection raised against the Rule was 
that the Rule ought to have been also onthe Senior Govern- 
ment pleader on behalf of Government as the revenue was affect- 
ed. We acceded to this and have now heard the learned Senior 
Government pleader at some length in support of the contention 
of the learned vakil who showed cause against the Rule. 

The first objection that was taken to the Rule was that it 
was incompetent inasmuch as the learned Judge did not pass 
any final order deciding valuation, and if he eventually rejected 
the plaint, there would be a right of appeal. This is really 
stating that it is in the nature of aninterlocutory order. But this 
Court has in more than one case recently interfered in interlocu- 
tory orders where such orders appear to be a denial of jurisdiction, 
and in this case to inform a member of the public who is pre- 
sumed to bring a declaratory suit in the interest of the public 
that he cannot bring such a suit without valuing his plaint at 
the value of the property involved, does really in our opinion 
amount to shutting him out of the right of suit, and it would be 
useless to defer this matter until the plaintiff had by neglecting 
to take any further steps in the matter incurred the rejection of 
his plaint. Further if he did not think it worthwhile to take 
any further steps in the matter he would obviously not appeal 
when his plaint was rejected. We think that this is a proper 
case and a very proper case for our interference. 

The second ground urged by the learned vakil in showing 
cause against the Rule wasthat the plaint was amended by 
omitting certain claims made by the plaintiff to place himself 
in possession of the trust property, and it was urged that this 
amendment could not be made without the consent of the Advo- 
cate-General, and the case of Budree Das v. Choont Lal (1) was 
cited, and the argument went so far as to hold that when the Advo- 
cate-General has once given his sanction, it was not competent even 
with the sanction of the Advocate-General to amend the plaint, 
This we think ignores the simple consideration that the Advocate- 
General is not concerned with anything which does not strictly 
fall within the scope of section 92. If the Advocate-General 
has sanctioned the suit under section 92 and something outside 
the scope of that section has been inserted in the plaint and 
that has been covered by the general sanction, it cannot be said 

(1) (1906, L. L, B. 33 Cale, 782, ) 
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that the striking out of that relief which did not fall strictly 
within the scope of section 92 cannot be made without the 
sanction of the Advocate-General. If the amendment falls 
within the scope of section 92 the ruling would apply. But if 
the original prayer struck out does not fall within the scope of 
section 92 then there can be no reason in our opinion why the 
amendment should not be made. 

The third objection is on the main point that the proper 
Court-fee 1s an ad valorem one. Now all the authorities that 
we have been able to discover are against the contention of the 
respondent. In the case of Zhakurt v. Bramha Narain (1), it 
was held that even the prayer that the plaintiffs themselves 
be appointed trustees is not a prayer for possession requiring a 


_ stamp at the value of the trust property, but it is a prayer for 


relief falling under Article 17, Clause 6, Schedule II of Act VII 
of 1870, that is to say, a relief which it is not possible to estimate 
at a money value, and which is not otherwise -provided for by 
the Act. In following this ruling in the case of Girdakri Lal v. 
Ram Lal (2), the same learned Judges held that the mere fact 
that the plaintiff in the suit under section 539, Civil Procedure 
Code, may ask for an account to be taken from the trustees and 
that the trustees may be compelled to refund monies alleged to 
have been misappropriated by them, does not take the case out 
of the purview of Article 17, Clause 6, Schedule II to the 
Court-fees Act 1870 and render the plaintiff liable to pay an 
ad valorem Court-fee on that part of their plaint. A similar view 
was taken in a later case Ghazaffar Husain Khan v. Yawar 
Fiusatn (3), and in that case following the decision of this Court 
in Sajedur Raja Chowdhuri v. Gour Mohan Das Batshnav (4), 
it was held that a suit for dismissal of trustees and for recovery 
of the trust property from the hands of a third party fell within the 
scope of section 539. The Judges in this Court relied upon the 
words in section 539 " such further or other relief as the nature 
of the case may require.” Itis held by the learned Judges of 
the Allahabad Court that, “all theiplaintiffs in such a suit can 
obtain is a decree appointing a trustee or trustees, declaring 
what properties are affected by the trust and directing the 
trustee to bring those properties into possession. If the trustee 
appointed by the Court is resisted in his attempts to get possession 
of the trust property he must then bring a suit for possession in 


(1) (1898) I. L. R. 19 AU. 60. (8) (1905) I. L. R. 28 AH, 112. 
` (8) (1899) I. L. R. 21 Al. 200. (4) (1897) I. L. B. 24 Calc, 418, 
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the proper Court on payment of the full Court-fee for such 
asuit.” The whole tenor of this ruling therefore is that a suit 
under section 539 generally involves a question upon which no 
pecuniary value can be placed; and it is obvious that this is so, 

if we look at the effect ofsuch a suit. The juridical person who 
is in possession of the only property which can have any value 
is the idol, and ifjthe shebait who is alleged to have neglected his 
duty and to have embezzled the idol’s property is sought to be 
removed and another manager put in his place, it cannot be 
said that this is a suit involving the value of any portion of the 
idol’s property. It may be avery good thing for the idol if he 
succeeds, it cannot therefore be said that the plaintiffis bound 
to value his relief at any fixed sum. 

But it has been contended by the learned Senior Govern- 
ment pleader that so far as this is a suit for accounts it falls under 
section 7, sub-section 4, article /f) of the Court-fees Act, and 
consequently under the provisions of section 11, that is to say, 
that although the plaintiff may not now be able to value the 
amount to the account which the Court may eventually take, he 
will be liable when that account has been madeto pay onthe 
amount so found due; but if it is found that the present trustee 
has embezzled any money of the idol the money willbe due to 
the idol, and there would beno relief sought by the plaintiff 
on this account. Such a suit for account is not a suit contem- 
plated in Clause ///, section 7 (4). 

We are of opinion following the Allahabad ruling that the 
case clearly falls under Article 17, Clause 6 of the Court-fees 
Act and that the proper Court-fee is 10 Rupees. For these 
reasons the Rule will be made absolute with costs to the appli- 
cants three gold mohurs to be paid by the opposite party. 


N. K. Bj A. N. R, C. l Rule made absolute. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


SARAT CHANDRA SINGH 
‘ a 
KSHITIS CHANDRA ROY? 
- AND 
KSHITIS CHANDRA ROY 
v. 
SARAT CHANDRA SINGH.* 
Boundary—Thak or Surrey map—Presumption— Dried up bed of river-—-Isola- 
tion from ricer—Fishery right—-Civil Procedure Code (Aot XIV of 1882) 
Seo, 18—Qhanged state. 
It cannot be presumed as a matter of law that the boundaries of an estate 
as shown on the thak or survey map are fdentical with the boundaries as they 
stood at the time of the Permanent Settlement ; but it is open to the Court 


to presume, in the circumstances of a particular case, that the condition of the 
locality has not changed materially between the date of the Permanent Settle- 


ment and the time of the Revenue Survey. 
Jagadindra v, Ssoretary of State (1) referred to. 


The dried up bed of a public navigable river, if not originally part of the 
public domain, becomes private property so as to entitle the owner of the 
goil to all desis left therein completely isolated from the new course of the river. 

As thé right of fishery, in ordinary course, follows the title to the sofl, a 
stranger canndt claim a right of fishery in an inland shest of water the bed ` 
whereof is in private ownership. 

The authorities on the subject of how fara right of fishery is affected by a 
change in the course of a river, reviewed. 

Appeals by the Plaintiff and the Defendant. 

Suit for declaration that the defendant has lost a kt of 
fishing in a dried up bed of the Ganges. 

The material facts and arguments appear sufficiently from 
the judgment. . 

Babus ¥oges Chunder Roy, Soroskht Churn Mitter and 
Amulya Churn Mitter for the Plaintiff (Appellant in’ No. 440 
and Respondent in No. 536). 

Babus Dwarka Nath Chakrabarti and Hara Prosad Chatterji 
for the Defendant (Respondent in No. 440 and Appellant in 
No. 536). 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J —The subject matter of the litigation which 


* Appeals from Original Decrees Nos. 440 and 686 of 1907, against the 
decree of Babu Promotho Nath Chatterji,.Subordinate Judge of Nadia, dated 


the 18th June, 1907. 
(1) (1802) I. L, R. 80 Cale, 201; L. R. 801. A. 4. 
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has given rise to these appeals is an inland sheet of water known 
as beel Sonadanga in the deserted bed of the river Bhagirathi. 
The plaintiff, who is the proprietor of Pergana Bagowan, 
claims the disputed property as situated within the ambit of 
his estate. His case is that in 1862 his predecessor in interest 
sued for recovery of possession of this property, but as it was 
found that the predecessors of the defendants had at that time 
a right of fishery therein, the suit was dismissed, ertad 
Chunder v. Unodapersaud (1). He now asserts that since then the 
condition of things in the locality has changed, and the dse/ has 
been completely isolated from the river so as no longer to form 
an adjunct or armlet thereof in any sense. Accordingly he 
prays for a declaration that the defendants have lost the right 
of fishery found in their favour in the previous litigation, and 
that he is entitled to recover possession of the soil ag swell as 
the water, together with mesne profits. The defendants are 
proprietors of ¥alkar Kastmpore in Pergana Ukhra as also the 
putnidar and the waradar under him. The claim has been 
resisted substantially by the putnidar, and his contention has 
been that the beel is part of his alkar Kastmpore, and that in 
any event, there has been no such change in the condition of 
the locality since 1862 as to render inoperative the decree made 
in that year. It has further been pleaded in the alternative 
that if the condition of the locality has changed and the sheet 
of water has been isolated from the main channel of the river, 
such isolation took place more than 12 years before the com- 
mencement of the suit which is consequently barred by limita- 
tion. Upon these pleadings, several issues were raised, among which 
reference need be made only to three; namely, frst, whether 
the disputed property is situated in the estate of the plaintiff 
known as Bagowan or within the estate of the defendants known 
as Ukra ; secondly, if the disputed property is not part of salkar 
Kasimpore but is comprised within the estate of Bagowan, 
whether it has been completely isolated from the main channel 
of the river; and dhtrdly, whether the suit is barred by 
limitation. The learned Subordinate Judge has found, upon the 
first of these issues, only partially in favour of the plaintiff. 
Upon the second question he has found against the defendants 
and has held upon the evidence that the complete isolation of the 
beel from the main channel of the river took place in 1898, 


In this view he has answered the third question in favour 
{1) (1868) Sevestre 754. 
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of the plaintif. The result of his decision, therefore, has been 
to give the plaintiff a decree for possession of that portion ~ 
of the dee which is found by the Commissioner to be com- 
prised within his estate. Against this decree, both parties 
have appealed to this Court. On behalf of the plaintiff it has 
been argued that the decision upon the question of the true 
boundaries of the estate of the plaintiff is erroneous, as it is 
founded upon the Revenue Survey Map of 1855-7, whereas it 
ought to have been rested upon the map of Major Rennell which 
was published about the year 1780, although the survey upon 
which it was based was made by Major Rennell and his co-adjutors 
during the years 1764 to 1773. On behalf of the defendant, the 
decision of the Subordinate Judge has been assailed on three 
grounds, namely, frst, that the Court below ought to have held upon 
the evidence that the condtion of the locality has not materially 
altered since 1862 and that the previous decision is still operative 
between the parties ; secondly, that if the condition of the 
locality has changed, the alteration took place more than 
12 years before the suit; and fherd/y, that the defendant is 
entitled to enjoy the right of fishery in the disputed sheet of 
water which he and his predecessor have exercised for many years 
past, independently of the question, whether or not the zel 
has been now completely isolated from the main channel 
of the river. x 

In so far as the appeal of the plaintiff is concerned, there 
is clearly no substance init. His contention is that the rights 
of the parties ought to have been determined, not with reference 
tothe Survey Map but on the basis of the map of - Major 
Rennell. As has been pointed out, however, by the Commissioner, 
there are serious difficulties in connection with the re- 
production of the map of Major Rennell and its comparison 
with the locality. Inthe first place, there is no permanent land 
mark within a convenient distance from the disputed locality 
which might furnish a satisfactory test to determine whether 
the reproduction is correct or not. In the second place, 
the exact locality in Calcutta which was adopted by Major 
Rennell as his starting point is not definitely known, and 
even a small error in the assumption we may make in this respect, 
may lead to a substantial difference in the result. In the third 
place, as has been repeatedly pointed out by this Court, the 
map of Major Rennell was not prepared for revenue purposes, 
and its chief object was to show the courses of rivers and the 
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different routes passing through the country. There is further 
nothing to show that when the decennial settlement was 
made in 1789 which was made perpetual in 1793, the survey 
made by Major Rennell and his associates was adopted as 
the basis of the settlement. In fact, no evidence is available 
to show that the condition of the locality might not have 
changed considerably between 1764-73 when the survey 
was made, and 1789, when the decennial settlement took 
place. In the fourth place, the land marked Bugghea on the map 
of Major Rennell which is alleged by the plaintiff to correspond 
to his permanently settled estate Perganah Bagowan has no 
ascertainable boundaries. Under these circumstances, we are 
unable to uphold the contention of the appellant that the map of 
Major Rennell ought to be accepted as the basis for the deter- 
mination of boundaries of the estate of the plaintiff. If we wereto 
doso, we would have to use the map fora purpose for which it was 
never intended to be used ; it would not be right to accept as a 
basis for the determination of the boundaries of permanently 
settled estates, a survey which had been made 25 years before 
for the purpose of showing mainly the courses of rivers and land 
routes throughout the country. [Markham on Indian Surveys, 
published by the order of the Secretary of State in 1878, page 398 ; 
Kally Kissen Tagore v. The Secretary of State (1), Watson v. Sree 
Sunders (2) and The Administ: ator-General v. The Secretary of State 
(3).] The proceedings in the Court below therefore cannot be suc- 
cessfully challenged. The Commissioner as well as the learned 
Subordinate Judge have done the best they could with the map 
of Major Rennell, which has been rightly used to determine 
the course of the river Bhagirathi before the time of the Per- 
manent Settlement. But the boundaries of the estate of the plain- 
tiffhave been determined with reference to the survey map which 
is practically the only material available for the purpose. No 
doubt, as observed by their Lordships of the Judicial Committee 
in Fagadindra Nath Roy v. The Secretary of State (4), it can 
not be presumed as a matter of law that the boundaries of an 
estate as shown on the /4aé or the survey map are identical with 
the boundaries as they stood at the time of the Permanent 


(1) Unreported, R. A, 105 of 1896 decided by Ameer Ali and Pratt JJ. 
on Bist June 1898. 7 
° (2) Unreported. R. A. 52 of 1899 decided by Maclean O, J. and Banerjee J, 
on the 80th May 1901. 
~ 18) Unreported. R, A. 885 of 1901 decided by Brett and Woodroffe JJ, 
on the 9th June 1904. : 
(4) (1902) 1. L. R. 80 Oale, 291, L. R. 801. A 44, 
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Settlement; but it is open to the Court to presume, in the 
circumstances of a particular case, that the condition of the 
locality has not changed materially between the date of the 
Permanent Settlement and the time of the Revenue Survey. 
See also Ananda Hari v. Secretary of State (1) and Rani 
Hemanta Kumari v. The Secretary of State (2). In fact, in the 
present case if such presumption was not made, the plaintiff 
would find it impossible to establish that the disputed property 
or any portion thereof is situated within the ambit of his 
permanently settled estate. We must consequently overrule 
the objection taken by the plaintiff in his appeal. 

In so far as the appeal of the defendant is concerned, it is 
in our opinion equally untenable. The first ground urged on 
behalf of the defendant is that the decision in the litigation of 
1862 operates as res judicata and that the condition of the locality 
has not altered since then, so as to make that decision inappli- 
cable. It may be conceded that the decision in the suit of 1862 
is conclusive upon the question of the then condition of the 
locality, namely, that the disputed sheet of water was connected 
at that time with the channel of the flowing river Bhagirathi ; 
but the question of the condition of the disputed property at 
the time of the commencement of the suit, that is, on the 2nd Feb- 
ruary 1905, has to be determined upon the evidence. The 
report of the Commissioner who made the local investigation 
and the oral evidence of the plaintiff are conclusive upon the 
point. It has been proved beyond the possibility of dispute that 
whereas at the date of the previous suit boats used to pass up 
and down for the greater part of the year over the channel which 
then connected the flowing river with the disputed property and 
the water was considered as holy as Ganges water by the people 
of the neighbourhood, at the time when this suit was commenced, 
no commuuication remained between the flowing river and the 
disputed property, and the consequence of this isolation was that 
the water had lost all sanctity inthe estimation of the people of 
the locality. The evidence adduced on both sides makes it reason- 
ably plain that it is during the high floods only that boat traffic 
becomes possible and this condition continues only during the 
exceptional periods when the river practically inundates the 
surrounding country, In so far, therefore, as the first ground 
urged in the appeal of the defendent is concerned, it cannot be 


(1) (1908) 3 O, L. J. 816, 
(2) (1906) 3 O. L. J, 561 P, C. 
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sustained, and the disputed sheet of water has been rightly treated 
by the Court below as completely isolated from the flowing river. 
In so far as the second ground is concerned, it raises the 
question of the precise point of time when this isolation took 
place. It appears from the report and map of the Commissioner 
that within a few years previous to the institution of the suit, 
there were three channels of communication between the 
disputed sheet of water and the river. About 12 or 13 years 
before the suit, two of these channels which united at a short 
distance from the river, silted up, and the eastern channel alone 
was left the sole means of communication between the disputed 
sheet of water and the river; and the latter also silted up about 
1898. There is evidence to show that in the latter year the 
Magistrate had to take steps to forbid the discharge of water from 
the eel into the river by means of an opening made between 
them. Inspite of this, there was a similar attempt in 1905 when 
a number of cultivators applied to the Government for permission 
to open a passage for the discharge of water from the beef into the 
river. In the face of this evidence, it is impossible to hold that 
the complete isolation of the disputed sheet of water from the 
river took place at any time antecedent to 1898. As the suit 
has been commenced within 12 years from that date, no question 
of limitation obviously arises. The second ground urged by 
the defendant cannot be sustained. 
In so far as the third point taken on behalf of the defendant 
is concerned, it is manifestly opposed to principle as well as 
authority. The argument of the defendant in substance is that 
as he and his predecessors have exercised a right of fishery over 
the disputed sheet of water which at one time formed part of 
the channel of the flowing river Bhagirathi, he has retained 
that right even though the river has changed its course and the 
sheet of water has been completely isolated therefrom. This 
position cannot possibly be maintained. It was ruled so far 
back as 1864 by Mr. Justice Norman in the case of Grey v. 
Annund Mohan (1) that if a river leaving its natural channel goes 
in another course, the former belongs to them who are the owners 
of the soil ; in other words, if a river changes its course, the old 
course of the river, if notipart of the public domain, must be taken 
to become private property, and as part of the same the owner of 
the soil is entitled to all dee/s in which water remains but which 
do not communicate with the river except in-times of floods. 


(1) (1864) W. R, 108. 
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The learned Judge supported this view by reference to a passage 
from the Institutes of Justinian, (Book II, Tit. I, Sec. 23), and 
observed that it had been recognised so far back as 1808 by the Ben- 
gal Sudder Court in the case of Gopee Nath v, Ram Chunder (1). 
The principle is clearly enunciated in the following passage from 
Ulpian, which is quoted in the Digest, 43, 12, 1,7, and is 
translated in Ware on Roman Water Law, section 22: "Jn like 
manner, if a river leaves its bed and begins to flow elsewhere, 
whatever is done in the old bed is not subject to the interdict, 
because not done in the public river, as the bed belongs to the 
neighbours on each side, or else the bed belongs to the occupant 
if he has fields marked off thereon. Certainly, the bed ceases 
to be public. Also the new channel which the river has made, 
although it was private, belongs, nevertheless, to the public, 
because it is impossible that the channel of a public river should 
not be public,” The same view has been repeatedly confirmed 
as beyond reasonable dispute, in the cases of Nubukissen v. 
Uchchootanund (2), Hurechurn v. Chundichurn (3), Ramanath v. 
Eshan (4), Hem Chandra v. Jagadindra (5) and Ishan Chandra v. 
Upendra Nath (6). It will be observed that the proposition 
which we are invited to affirm in answer to the contention of 
the defendant does not require us to hold that the right of fishery 
in a navigable river is not affected by reason of a change in the 
course of the river, though that proposition also has been 
maintained in a long series of decisions, sometimes not without 
considerable doubt and reluctance ; /ssur Chand v. Ram Chand (7), 
Kalee Soondur v, Dwarkanath (8), Krishnendro v. Surno Moyee(g), 
Tarini Churn v. Watson (10), Jogendra Narayan v. Crawford (11), 
Hem Chandra v, Jagadindra (5) and Ayub Ak v. Daya Bibi (12); 
the contrary view was apparently taken in the case of Srbessury 
Dabee v. Luckhy Dabee (13), which accords with the decision in 
Mayor of Carlisle v. Graham (14), and the doctrine was held 
(1) (1808) 1 Macn. Bel. Rep, 804, Sevestre 467. 
(3) (1866) Beng, 8. D. A. R. 878, Bevestre 465. 
(3) (1858) Beng. 8. D A. R. 6t. 
(4) (1868) Sevestre 463. 
{5) (1905) 9 O. W. N. 984; I. L, R. 83 Oale. 15, 
(6) (1908) 12 C. W. N. 559. 
(7) (1807) 1 Macn. Sel, Rep. 295. 
(8) (1872) 18 W. B, 460. 
(9) (1873) 31 W. B, 27. 
a (1890) I. L. R. 17 Calc. 963, 
(11) (19053 2 O. L. J. 669; I. L. R. 83 Calo, 1141. 
(12) (1907) 12 0. W. N. 108. f 


3 
(18) (1864) 1 W. R. 88, - 
(14) (1869) L, B. 4 Ex, 861. 
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inapplicable to cases of gradual and imperceptible change in the 
course of a non-tidal and non-navigable river in Narendra 
Chandra v. Suresh Chundra (1). The two propositions, 
namely, frst, that when a tidal and navigable river shifts 
its course, the fishery rights continue to subsist in the river 
in its new course ; and secondly, that the old dried up bed 
of the river, if not originally part of the public domain, 
becomes private property so as to entitle the owner of the soil 
to all deeds left therein completely isolated from the new 
course of the river, are closely related to and complements of 
each other; but it is not necessary for our present purpose to 
affirm the former, because the second, if maintained, is 
sufficient to entitle the plaintiff to a decree. In so far as the 
first of these propositions is concerned, it may be conceded that 
there is ample room for divergence of judicial opinion, asis 
clear from the cases of Mayor of Carlisle v. Graham (2), Miller v, 
Little (3), [which tend to show that the rule trenches upon one 
of the universally recognised incidents of territorial proprietor- 
ship, namely that the right of fishery is an inseparable incident 
of the right to the soil] and St Louis v. Rute (4), [which 
tends to support the view maintained in this Court] (See also 
Doss on Riparian Rights, 374, where a weighty destructive 
criticism is directed against the rule, and Moore on Fisheries, 
Ch. XXI, where, upon a review of the authorities, the rule is 
restricted to cases of gradual and imperceptible change in the 
course of a river). But whatever controversy there may be as 
- to the reasonableness of the first proposition, there is no intelli- 
gible reason why the second should not be maintained, for even 
if it be conceded that the effect of a change in the course of a 
tidal and navigable river is to entitle the owner of a fishery 
right therein to exercise his right in the new channel to the detri- 
ment of the private owner whose property has been submerged, 
there is no conceivable ground why, when the river has again 
changed its bed, such private owner should not have exclusive 
enjoyment of what has always remained his property, [Lodez v, 
Muddun Mohan Thakoor (5) and Secretary of State y. Krishna- 
mont Gupta (6)], and this view is supported by the principle 


(1) (1906) 4 O. L. J. 51, 10 0. W. N. 540. 
(2) (1868) L. R. 4 Ex. 366. 

(8) (1878-9) 2 L. R. lr. 804, 4 L. R. Ir, 302 

(4) (1891) 188 U. 8, 226. 

(5) (1870) 18 M. I. A. 467, 14 W, R. (P. C) 11,8 B. L, R, 621 
(6) (1902) I. L. R. 29 Oalo. 578, L, B, 29 I, A, 104, 
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that right of fishery is identified with the soil, O'neill v.. 
McErlaine (1). In fact as the right of fishery ought in ordinary 
course to follow the title to the soil, forbes v. Meer Maho- 
med (2), Murphy v, Ryan (3) and Nelle v. Devonshtre, (4) it is 
dificult to appreciate how a stranger can claim a right of 
fishery in an inland sheet of water the bed whereof is in 
private ownership. Whatever criticism, therefore, may be 
directed against the first of the two propositions we have 
stated, it is clear that the second is well-founded on principle, 
and as itis amply supported by a long course of authorities, 
it cannot be successfully challenged ; in any event, if there is any 
case in which the doctrine of stare dectsts should be applied, it 
is this, o for as Lord Cranworth observed in Young v. 
Robertson (s), the Court must be very guarded against shaking 
the validity.of long established decided cases, as otherwise the 
security of property and titles to Jand might be endangered. 
The third ground urged on behalf of the defendant must there- 
fore be overruled. ~ | 

There is, however, one minor point upon which the decree of 


the Court below requires modification. The learned Subordinate 


Judge’ has deéreed to the plaintiff exclusive possession of a 
portion of the eel and has granted him joint possession of 
the remaining portion which is situated partly within the estate 
of the plaintiff and partly within that of the defendant. This 
in our opinion is likely to lead to practical inconvenience 
and may prove a fruitful source of dispute when the right 
of fishery ‘is exercised. It is desirable, as regards the portion 
of the deel which lies within the properties of both the parties, 
that it should be divided and the boundary betwen the two 
estates demarcated. This may easily be done by the appoint- 
ment of a Commissioner, as the boundary line between the 
two estates has been depicted on the case map, We accor- 
dingly direct that this be done by the Court below in execution 
of the decree and possession be delivered to the parties of 
the separated portions. Subject to this variation, the decree of 
the Subordinate Judge must be affirmed, and as both the appeals 
have ia there will be no order for costs. 

A, T. Appeals dismissed, 


(1) pT 16 Ir. Ch. Rep 

(2) (1873) 13 B, L. R. A 0.) 20 W, R. 44 {P. 6.) 
(8) (1868) I. B, 2 Ob. 68. 

(4) (1882) 8 App. Oas 1365. 

(5) (1863) 4 Macqeen H. 1.1314 (845) 
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PRESENT: Lord Macnaghten, Lord Collins, Str Arthur Wilson 
and Mr. Ameer Ak. 


' MAHARAJ KEDAR NATH AND OTHERS 
v 


THAKUR RATAN SINGH. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER ` 
oF OuDa.] 
Hindu Law—Joint family property—Confiscation—Government-grant of a part 
of tha property to one member of the family— Whether the estate comprised in 
the grant was joint or separate, 


Where the Government granted one of the confiscated properties to G, who 
was manager of an undivided Hindu family, consisting of himself and two minor 
brothers, and who when examined with a view, to the preparation of the Khewat, 
stated that he and his brothers were joint in equal shares and never disputed 
the right and title of hig brothers to a joint share : 


Held, that it must be inferred that undera family arrangement, the three 
brothers became jointly entitled as members of an undivided Hindu family to 
the estatein suit, although the Government grant was to G. alone. 

Appeal against a decree of the Court of the Judicial Com- 
missioner of Oudh (May 4, 1906) reversing that of the Court of 
the Subordinate Judge of Sitapur (March 24, 1905). 


The main question for determination in the appeal was 
whether the property in suit was the property of one Gayadin 
Singh alone, or of the family represented by him, 


The facts of the case are given in their Lordships’ judgment. 

The appeal arose out of a suit brought by one Umrao Singh 
(since deceased and now represented by the second and third 
appellants, Sripal Singh and Mussammat Sarabjit Kuar), and 
Kedar Nath, the first appellant and a purchaser of a part of 
Umrao Singh's rights, for possession of oné-third, or in the alter- 
native, one-sixth of an estate known as Sherpore in the Sitapur 
District. The plaintiffs’ case was that the estate in dispute 
belonged to Gayadin Singh, brother of Umrao Singh, and of the 
defendant-respondent, Ratan Singh ; that Gayadin died in 1869, 
and was succeeded by his widow, Lochan Kuar, who died in 
1896 ; and that on her death the plaintiff Umrao Singh and the 
defendant Ratan Singh each became entitled to half of two- 
thirds of the estate that had been in her possession. The plain- 
tiffs also pleaded that if Gayadin was held to have been the 
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owner of one-third of the estate, then they claimed one-half of 
that one-third or one-sixth of the whole. 

The defence was that the estate of Sherpore was previous to 
1865 the joint property of the three brothers ; that Umrao separ- 
ated in 1865, leaving Gayadin and Ratan in joint possession of 
two-thirds of the estate, and obtaining one-third of the estate by 
a consent decree against Lochan Kuar ; and that on the death 
of Gayadin, Ratan became entitled to the entire two-thirds, but 
allowed Lochan Kuar to remain in possession for her life. The 
Subordinate Judge made a decree in favour of the plaintiffs for 
one-sixth of the estate, but on appeal by both parties the Court 
ofthe Judicial Commissioner of Oudh dismissed the appeal of 
the plaintiffs, and allowed the appeal of the defendant, with 
the result, that the suit of the plaintiffs was dismissed with costs. 
The plaintiffs, then, appealed to His Majesty in Council. 

Mr. DeGruyther, K. C. and Mr. K. Brown, for the Appellants: 
Where a re-grant is made after confiscation by the Government 
toa former owner, the new title depends entirely on the terms of 
the re-grant: Nawab Malka Fahan Sahiba v. Deputy Commis- 
stoner of Lucknow (1) and Prince Mirza Jehan Kudr Bahadur 
v. Nawab Afsur Bahu Begum (2). Estates conferred by Govern- 
ment in the exercise of their sovereign power become the self- 
acquired property of the donee, whether such gifts are absolutely 
new grants, or only the restoration to one member of the family 
property previously held by another, but confiscated, unless some 
contrary intention appears from the grant : Mayne on Hindu 
Law and Usage, 7th Ed, p. 358, Sec. 286. The terms of the grant 
here do not show that it was made to Gayadin in trust for him- 
self and his brothers. Itisa grant to Gayadin alone and con- 
fers an absolute title on him. Reference was also made to Com- 
pendium of Oudh Talukdari Law by J. G. W. Sykes, pp. 285, 
286 and 370. 

The result of the unconditional withdrawal of Ratan Singh 
from his suit is that he abandons all claims to the property in 
suit. If the property were joint, Ratan Singh would have 
been entitled to the whole on the death of Gayadin, and Gayadin’s 
widow would have got nothing. The property was the self-acquired 
property of Gayadin. Onthe death of his widow, Umrao and 
Ratan each became entitled toa half of the two-thirds left by 
Gayadin. 

Further, in the alternative, on the separation of Umrao there 
(1) (1879) L. R. 6 I. A. 68 at pp. 73 and 74, (2) (1878) L. B. 61, A, 76. 


} 


Vou. XI] PRIVY COUNCIL. 


was a separation of all the three brothers, and: Gayadin became 
entitled to one-third share, though there was no partition of the 
property by metes and bounds between Ratan and Gayadin, 
unless it is proved like any other fact that there was an agreement 
between Ratan and Gayadin to remain united or to subsequently 
unite: dppovier v. Rama Subba Aryan (1), Balabux Ladhu- 
ram y. Rukhmabat (2) and Mussammat Parbati v. Choudhri 
Naunthal Singh (3). There is no evidence here to show that 
Gayadin and Ratan agreed to remain united or that they subse- 
quently became re-united. Again, a division of right in the 
property is created the moment an intention to divide is asserted. 
Ratan asserted such an intention when he filed a suit for partition, 
and he and Gayadin had a division of right in law from the date 
of the filing ofthe suit. Appovier v. Rama Subba Aryan (1). 
In Goy Narain Girtv. Grish Chunder Myti (4), a decree for 


-partition was confirmed giving mesne profits from the date of the 


suit, that is, from the date on which a demand for partition was 
made. Ina partition suit the judgment found that the estate 
was partible, and the plaintiff was entitled to amoiety. Whether 
or not a decree was framed, the judgment was treated in subse- 
quent proceedings as equivalent to a declaratory decree deter- 
mining that there was to bea partition ofthe estate, and it was 
held that that amounted to a partition: Chttambaram Chettiar 
v. Gours Nachtar (5), which also shows that a division of right 
is created on the assertion of an intention to divide. Ratan and 
Gayadin must be taken to have divided their right in the pro- 
perty from the date on which Ratan instituted his suit for parti- 
tion ; and each must be taken to have enjoyed a third of the 
property separately from that date. Gayadin’s share, on his death 
passed to his widow, on whose death Umrao became entitled to 
one-half of that. 

Str Robert Finlay, K. C.and Mr. G. E. A. Ross, for the Res- 
pondent : A grant by the Government to one member of the 
family, of property which belonged to the family jointly, does 
not affect the rights of the family, and is not intended for the 
sole benefit ofthe grantee: Aur Purshad v. Sheo Dyal (6). 
There is no expression of any intention on the part of the 
Government in the grant to show that it was made for the sole 

(1) (1866) 11 M.I A. 75 at 89, 90 and 91. 

(2) (1903) L. B. 301, A. 180, at 137. 

(3) (1909) L. 8.861 A TL at 76, 77 and 78 

(4) (1878) L. R 5 1. A. 228 

(5) (1879) L.B.61.A 177. (8) (1878) L. R. 3 L A. 259, 
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benefit of Gayadin. In the absence of such an expression of in- 
tention, it must be presumed that the grant was for the benefit 
of the family. There is evidence to show that the grant 
was to Gayadin, who was to hold the estate for the benefit of the 
family ; and it was on this basis that Umrao got his third share 
partitioned. Ifthe property were the self-acquired separate pro- 
perty of Gayadin, Umrao could not have got his third share. 
Having got his third share onthe basis of the property being 
joint, he now puts forward a claim, which is based on the basis 
that the property was the self-acquired separate property of 
Gayadin, and is entirely inconsistent with his previous case. 

The Courts in India have concurrently found as a fact that 
Gayadin and Ratan remained joint until Gayadin’s death. Such 
a finding is now binding. 

The mere fact of Ratan Singh’s filing a suit for partition, 
amounts toa partition of right in law. An actual agreement, 
or a decree, or an award for partition, or an abandonment of a 
share, dissolves the joint tenure: Mayne on Hindu Law and 
Usages, 7th Ed. pp. 671-673, Sec. 495. There is no authority for 
saying that the mere fact of setting out the property in a plaint 
and filing it in a suit, though withdrawn, effects partition, 

[Mr. AMEER ALI referred to Debee Pershad v. Phool Koeree (1), . 
where it was held that a suit by one member of a family for a 
declaration of his right was not sufficient indication on the part 
of the family of their intention to separate]. , 

[SiR ARTHUR Wirson: Is there a case where one co-parcener 
declared that he was separate, and it was held that sucha 
declaration constituted partition ?] 

[Mr. DeGruyther: A mere declaration by one member 
that he was separate from the others would seem to be sufficient 
to effect the separation: Radha Churn Dass v. Kripa Sindhu 
Dass (2). 

That case has no application here. In each of the cases 
relied on there was either a decree or an agreement for partition. 
It is submitted that the estate in suit was joint, and that the 
decree of the lower appellate Court is right. 

Mr, DeGruyther,inreply: The determination of the question 
whether the estate in dispute is joint or separate turns upon the appli- 
cation of certain legal principles. It is a question of law, and not 
of fact only: Mussammat Parbati v. Choudhri Naunthal Singh (3) 


(1) (1860) 12 W. B.510 (2) (1879) I. L. R. 5 Calo. 474, at 477. 
(8) (1909) L. R. 36, I. A, 71, at 76. 
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and Raj Bahadur Singh v. Achumbit Lal (1). A con- 
current finding on such a question is not binding. Any 
arrangement by which one member of the family abandons 
his rights to a share, amounts to a partition in respect to the 
property as abandoned, even though he takes no specific portion 
in its place: Mayne on Hindu Law and Usage, 7th Ed. p. 673. 
Here Ratan Singh abandoned his right by some arrangement 
with Gayadin, and that amounted to a partition. Where there 
is an arrangement by the reversionary heirs with the widow that 
she is to have life estate, there is no question of limitation as 
against the reversioners : Sham Koer v. Dah Koer (2). The estate 
in Hur FPurshad v. Sheo Dyal (3) was excluded from Lord 
Canning’s Proclamation of 1858. Further reference was made to 
Thakoor Hardeo Bux v. Thakoor Jawahir Singh (4). 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from the Court of 
the Judicial Commissioner of Oudh. 

It seems that before the annexation of Oudh two estates, 
called Bohra and Sherpore, belonged to an undivided Hindu 
family, the members of which then were three brothers, Gayadin, 
Umrao and Ratan. They were born of different mothers, 
Gayadin was much the eldest, anda man of about middle age. 
He was the manager. The other two were minors. Umrao was 
quite young, and Ratan at the time was a mere child. After the 
confiscation the Government was minded to restore the family 
property, anda grant of it was either issued or in immediate 
contemplation, when it was discovered that Gayadin was in 
possession of a quantity of concealed arms. The property was 
again confiscated, and Gayadin was put in prison. Then Gayadin 
or his servants made disclosure of similar offences committed 
by other landholders, and so induced the Government to look 
favourably on his case. Ultimately the Government made him 
a grant of Sherpore, which in value was about equal to one-third 
of the whole family property. 

The question is :—Was Sherpore the self-acquired property 
of Gayadin, or was it the joint property of the three 
brothers ? 

Now Gayadin himself, when examined with a view to the 
preparation of the Khewat of ilaka Sherpore, stated that he and 
his two brothers were “joint in equal shares,” and the Khewat, 


(1) (1870) L. R.6 I. A, 119 at 112, (8) (1876) L. R. 8 I. A. 259. 
(2) (1902; L. B, 291 A. 132 at 136. (4) (1877) L R. 4 I. A. 178, 
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which is signed by Gayadin, Umrao and Ratan (Umrao’s 
signature being affixed by Ratan), and countersigned by the 
presiding officer on the 24th September, 1860, gives under the 
head “Shares of Proprietors,” and ‘Names of Zemindars,” 
‘Gayadin, Umrao Singh and Ratan Singh, sons of Bakht Singh, 
all three in equal shares.” Gayadin never disputed the right and 
title of his two brothers to a joint share in the property. It 
would seem, therefore, that it must be inferred that under a 
family arrangement, which cannot now be questioned, the three 
brothers became jointly entitled as members of an undivided 
Hindu family to the Sherpore estate, although the Government 
grant was to Gayadin alone. 

The three brothers continued to live joint untila year ora 
year and a half before Gayadin’s death, which occurred in 
January, 1869. In 1867 Umrao quarrelled with Gayadin, left the 
family home, and brought a suit for partition. Ratan, too, 
brought a suit for partition, claiming one-third ; but he 
remained with Gayadin and withdrew his claim. Umrao, on the 
other hand, continued his suit, making Gayadin’s widow a 
defendant, and there was adecree by consent, giving Umrao 
one-third of the estate. Ratan made an arrangement with the 
widow, who had executed a will in his favour, that she was to 
remain in possession, and that his rights were to be in abeyance 
during her life. Effect was given to this agreement when Ratan 
afterwards claimed one-third in a suit which he brought against 
the widow, alleging that she was wasting the estate. 

Gayadin’s widow died in 1896. In 1900, Umrao, with the 
assistance of his co-plaintiff,a mortgagee, brought forward his 
claim, asserting that Sherpore was Gayadin’s self-acquired pro- 
perty. The Subordinate-Judge of Sitapur decided in his favour ; 
but in the Court of the Judicial Commissioner this decision was 
reversed, and the suit was dismissed. The judgment was deli- 
vered by Mr. Chamier, the Judicial Commissioner. ‘ It appears 
to me,” said the learned Judge, ‘to be clear that Ratan Singh 
remained joint with Gayadin till the latter’s death, and then 
became entitled to two-thirds of the property. In my opinion 
the plaintiffs’ have altogether failed to prove that Gayadin died 
entitled to either two-thirds or one-third of the Sherpore estate 
as separate property.” 

Their Lordships agree in that opinion, and they will, 
therefore, humbly advise His Majesty that the appeal should 
be dismissed. 
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The appellants will pay the costs of the appeal. 
Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 
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Present: Zord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Ali. 
KASIM AHMED JEWA 


v. 


NARAIN CHETTY AND OTHERS. 


[ON APPEAL FROM THE CHIEF COURT or Lower BURMA.] 


Practico—Dismissal of appeal—Amendment of decreas under appesl— Absence 
of petition of appeal by the respondents. 

Their Lordships diamissed the appeal, but amended the decree appealed 
against by providing for interest subsequent to the decree in accordance with 
the prayer in the petition for special leave to appeal presented by the 
respondents, who did not lodge their petition of appeal as required under the 
Judicial Committee Rules, 1908. 

This was an appeal from a decree of the Chief Court of 


Lower Burma on its Appellate Side dated the 21st of May, 1906, 


‘varying the decree of the same Court on its Original Side, dated 


the 30th of June, 1905. 

The suit was brought on August 19, 1904, by the respondents 
to recover principal and interest, amounting to Rs. 16,042-8-0, on 
a promissory note for Rs. 15,000 dated the 22nd January, 1904, 
and executed by the appellant and his brother Hashim, who did 
not defend the suit. The plaint included a prayer for interest 
on the amount of the promissory note from the date of the 
institution of the suit until the date of the decree and thereafter 
on the decretal amount until realization and for costs.. The 
first Court held that the promissory note had been satisfied to 
the extent of Rs. 14,400 by the specific appropriation of sums to 
that amount, and made a decree whereby the defendants were 
ordered to pay the plaintiffs Rs. 500 with interest thereon from 
the date of the institution of the suit until realization together 
with costs on that amount. The appellate Court reversed the 
finding of the first Court and made a decree for the full amount 
claimed, Rs. 16,042-8-0, with costs in both Courts. On the 


26th March, 1907, the appellant obtained special leave to 


appeal to His Majesty in Council. . 
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On April 25, 1907, the respondents applied to the appellate 
Court to amend its decree by setting out specifically that interest 
was payable on the decretal amount, but that application was 
rejected on July 15, 1907. On March 2, 1910, the respondents 
obtained special leave to appeal with a view to get the decree 
of the appellate Court amended by providing for interest 
subsequent to the date of the decree. No petition of appeal as 
required by the Judicial Committee Rules, 1908, was lodged by 
the respondents. 

Mr. F. Roskill, K. C. and Mr. J. W. McCarthy, for the 
Appellant. 

Mr, De Gruyther, K. C. and Mr. G. U. Hddis for the 
Respondents, referred to the Indian Contract Act, section 59, and 
the Indian Evidence Act, section 34. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—This is a pure question of fact. Their 
Lordships see no reason to disturb the judgment of the Court 
from which the appeal is brought. 

It does not appear to their Lordships necessary to go into 
the affirmative case made by Mr. DeGruyther. It is‘enough to 
say that in their Lordships’ opinion the judgment of the Chief 


‘Court of Lower Burma is right, and their Lordships agree with it 


for the reasons which they have given, and which it is not 


necessary for their Lordships to repeat. 


With reference to the two clerks, their evidence is not 
sufficient to support the defendant’s case. The evidence is 
extremely weak. They say it 1s customary to endorse on a 
promissory note the payments made on account. There is no 
endorsement on the promissory note, and there is no corrobora- 
tion of their statement, which is positively denied on the 
other side. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal must be dismissed. The appellant will pay the 
costs of the appeal. 

The judgment of the Chief Court will be amended by the 
providing for interest subsequent to the decree in accordance 
with the prayer of the petition presented by the respondents. 

Messrs. Bramall and White.—Solicitors for the Appellant. 

Messrs. Sanderson, Adkin, Lee and Eddis.—Solicitors for the 


‘Respondents. 


J. M. P. Appeal dismissed, but decree amended, 
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Present: Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Als. 


RAJA PARTHASARATHI APPA ROW 
v. 


CHEVENDRA VENKATA NARASAYYA AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Madras Rent Recovery Aot (VIII of 1865), Becs. 9 and 11—S8uit by landlord 
under Seo. 9— Leasa for a term of years—Hepress and implied contract— 
Fivity of rent in perpetuity— Money-rent— Usage. 


In the absence of an express or implied contract, the question whether the 
puttahs were such as the zemindar was entitled to. impose on his tenants must be 
decided in accordance with the rnles containedin cl. iii of Sec. 11 of Act VIII 
‘of 1863 ; and that an agreement to pay money-rent could not be implied from 
the mere circumstance that the rent had been paid in money fora series of 
years, but the fact that money-rent had prevailed in a particular locality for a 
considerable number of years might form an element in the consideration of 
the question of usage, 

Consolidated appeals from decrees of the High Court, dated 
respectively, September 26, 1904 and January 19th, 1905, in 
second appeals, which arose out of certain suits under the 
Madras Rent Recovery Act (VIII of 1865), section 9. 


The facts and history of the case are given in their Lord- 
ships’ judgment. The suits were instituted by the zemindar, 
the appellant, against certain tenants on his estate, the res- 
pondents, for a decree directing the tenants respectively to 
accept puttahks, which he had tendered for the agricultural year 
Fasli 1309, and to execute muchilkas corresponding thereto, 
The putiaks tendered required ‘the tenants respectively to deliver 
ta the zemindar by way of rent, a specific share of certain crops 
grown on irrigated land comprised in their holdings, and to pay 
rent at the rate of Rs. 2-12-0 per acre for land on which ‘dry’ 
crops were raised. The question on the appeals was whether or 
not the zemindar was bound to insert in the putteA the same 
terms as to rent as were contained in certain leases granted by 
him for a period of five years in Fasli 1299. The High Court, 
on sg¢cond appeal, held that there was an implied contract 
between the zemindar and his tenants respectively, under which 
the tenants were entitled to occupy their holdings in perpetuity 
at the rent reserved by the leases above referred to, and that the 
puttahs tendered should be so modified as to give effect to the 
implied coatract, and it accordingly passed decrees, against which 
the present appeals were preferred by the zemindar. 
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Mr. DeGruyther, K. C. and Mr. K. Brown, for the Appel- 
lant, referred to the Madras Rent Recovery Act Secs. 3, 
gand 11, and the Indian Evidence Act Sec. 91, and submitted 
that there was no proof of an implied contract that the zemindar 
should accept the uniform rate of Rs. 5 per acre in perpetuity. 
Negotiations resulting into a lease were not admissible, and 
werenot the materials for ascertaining whether there was an 
implied contract. From time immemorial there had been disputes 
and settlements as to rents, which had varied from time to time 
and had never been permanent. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 


Mr. Ameer AliiThese are consolidated appeals from 
certain decrees of the High Court of Madras made onthe 26th 
of September, 1904 and 19th of January, 1905, respectively. 

The suits, which gave rise to the appeals, were, along with 
a number of others, instituted by the appellant zemindar on the 
15th of August, 1900, against his tenants of the village of 
Chevendra, in the Madras Presidency, under section 9 of the 
Madras Rent Recovery Act (VIII of 1865) to enforce the accept- 
ance of puttaks tendered by him and the execution of muchtlkas 
corresponding thereto. < 

Although this litigation has passed through several Courts 
in India, the matter in controversy lies within a small compass. 

Act VIII of 1865 requires landholders specified in section 3 
to which category the plaintiff belongs, to enter into written 
engagenients with their tenants ; and no suit or legal proceeding 
to enforce the terms of a tenancy is sustainable unless puctahs and 
muchtlkas have been exchanged or" unless itis proved that the 
party attempting to enforce the contract had tendered sucha 
putiah or muchtlea as the other party was bound to accept”, 
(section 7). In case of a refusal to accept a puttak such as the 
landholder is entitled to impose, he can proceed under section 9 
by a summary suit before the Collector to enforce its acceptance. 

Section 11, which lays down the rules to ibe observed in the 
decision of suits involving disputes regarding rates, is important. 

It declares that— 

“(i) All contracts for rent, express or implied, shall be 
enforced. 

“« (ii) In Districts or villages which have been surveyed by 
the British Government previous to 1st January, 1859, and in 
which a money assessment has been fixed onthe fields, such 
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assessment is to be considered the proper rent when no contract 
for rent, express or implied, exists. 

“ (iii) When no express or implied contract has been made 
between the landholder and the tenant, and when no money 
assessment has been so fixed on the fields, the rates of rent shall 
be determined according to local usage, and when such usage is 
not clearly ascertainable, then according to the rates established 
or paid for neighbouring lands of similar description and quality. 
Provided that if either party be dissatisfied with the rates so 
determined, he may claim that the rent be discharged in kind 
according to‘ the Warum’ that is, according to the established 
rate of the village for dividing the crop between the Government 
or the landlord and the cultivator. When ‘the Warum’ cannot 
be ascertained, such rates shall be decreed as may appear just to 
the Collector after ascertaining if any increase in the value of the 
produce or in the productive power of the land has taken place 
otherwise than by the agency or at the expense of the ryot.” 

The rest of the section is not material to the present case. 

The puifahs tendered by the appellant required the 
tenants respectively to deliver to him by way of rent a specific 
share of cettain crops grown on what are called “ wet” or irriga- 
ted lands comprised in their holdings and certain money rent for 
land on which “ dry crops.” were raised—-his case being that the 
Asara or sharing system was the Mamool or customary mode of 
payment in the village of Chevendra, and that the tenants 
had refused to accept the Asara puitaks for Fasli 1309 ; 
hence the suits. 

The tenants denied that the Asara system was in force in 
their village, and alleged tuter alra that money rates had pre- 
vailed there for a considerable number of years " continuously 
up to date,” and were the proper rates ; and that by a specific 
arrangement entered into in Fasli 1299 (1889) a uniform rate of 
Rs, § per acre had been settled in perpetuity forthe lands held 
by them respectively, They alsotook exceptions to the “ rules, 
conditions, and items” in the Asara uttas as being improper 
and illegal. 

The two material issues framed by the first Court are (3) 
and (6), which are as follows :— 

t3. Whether the system of payments of rental in money, 
or whether the system of payment of rent in grain is the ere 
cist of payment ? 

“6, Whether there was a special contract in Fasli 1299 
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between the parties as to the rates and what were the terms of 
the contract and whether such contract is still binding ? ” 

At the trial before the Deputy Collector it was admitted 
that money-rents at varying rates had been in force in the village 
since Fasli 1266 (1856), with the exception of two years 
(Fasli 1285 and 1286= 1875 and 1876), when rent in kind was 
paid under circumstances regarding which the parties are not 
agreed ; that in Fasli 1299 an arrangement was come to by 
which the varying money-rates prevailing in Chevendra were 
replaced by an uniform rate of Rs. 5 per acre, and putiahs and 
muchilkas were exchanged on that basis fora term of five years, 
and that the same arrangement continued for the next four years; 
that in Fasli 1309 the plaintiff, wishing to revert to the Asara 
system, tendered to the tenants Asara fputtahs, which they 
refused to accept on the grounds already stated. 

On the 3rd issue, vtz., “Whether money-rent or rent in 
kind was the proper cist of payment,’ the Deputy Collector, 
principally on the fact that the Veesabadi or cash system (as 
opposed to the Asara) had prevailed in the village, with a short 
break, over more than forty years, held that payment in money 
was “the proper form of payment of rent.” 

On the question whether the rate of Rs. 5 was in 1889 fixed 
in perpetuity, he found, for reasons set out in his judgment, 
“that there wasa special contract between the parties to pay 
and receive at the rate of Rs. 5 an acre as an unchanging rent.” 
He accordingly directed that the putitas tendered by the plaintiff 
should be modified in conformity with his finding and that the 
defendants should execute muchilkas in accordance therewith. 

On appeal by the plaintiff, the acting District Judge agreed 
with the first Court that ‘‘money-rents alone were the proper 
mode of payment.” With regard to the question whether the 
rates settled in 1889 were permanent, he held that the tenants 
had not succeeded in establishing their allegation. And he 
added: “The defendants, having failed to prove the express 
contract that Rs. 5 was agreed upon as the permanent rate, 
cannot be allowed to put forward the plea of an implied contract 
to the same effect. .... Having found that there has been a 
contract that the rent has to be paid in money, but that there 
has been none asto how much itis to be,I hold that under 
section I1,cl. (ili), of the Rent Recovery Act the plaintiff is 
entitled to be paid rent according tothe established Warum of 
the village.” 
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In this view, the District Judge remanded the cases to the 
first Court for the purpose of finding the proper Warum rates. 
In his judgment on remand the Deputy Collector stated that he 
had already found on the evidence the Warum rates in force in 
the village when the Asara last prevailed there ; but as the Asara 
system ceased many years ago, the Warum rates recognised then 


could not be considered the proper Warum rates for the present 


time. 

On the return of the above finding the cases came before 
another District Judge, who was of opinion that, as money-rent 
had been found to be the proper form of payment, and no 
attempt had been made before him to disturb that finding, the 
tender of Warum puttahs was wrong, and that the suits should 
be dismissed on that ground. 

On second appeal by the plaintiff, the learned Judges of the 
High Court appear to have dealt with the judgments of the lower 
appellate Court both before and after the remand. In the first 
place, they held that, “even if it be found that the proper rates 
were only money rates,” the tender of a Warum fputtak was no 
objection to a suit being sustained under the Rent Recovery Act. 
Dealing with the judgment of the first District Judge, they were 
of opinion that it was not open to the Courts “ to imply from the 
mere circumstance that the rent had been paid in money for a 
series of years, but at varying rates, an agreement to pay 
money-rent.” 

On the question of an implied contract to pay a fixed rent 
of Rs. 5 per acre, they considered the District Judge's finding to 
be unwarranted by law, and they set it aside and remanded the 
cases for a fresh finding, with the following observations :— 

“t The question for determination was having regard to what 
transpired in Fasli 1299, when the uniform rent of Rs. 5 in res- 
pect of the whole of the lands in the village was agreed to instead 
of the different rates for different lands that obtained before and 
having regard to the fact that from that time for nine years 
continuously that rate was paid, whether that rate should be 
taken as impliedly assented to as the rate to be paid in future, 
and this was a question to be determined upon the evidence 
adduced and to which reference is made at length under the 
issue of express contract in the Judge’s judgment. There was no 
question of presumption, and the circumstance that prior to Fasli 
1299 rent was paid at fluctuating rates and sometimes in kind 
and sometimes in money was quite immaterial with reference to 
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pe: the determination of.the said question of implied contract. As 
1910, to the third and last ground stated by the Judge ‘ again the 

ia Partha fendants having failed t h 
Raja Parthasarathi defendants having failed to prove the express contract that Rs. 5 
Appa Row was agreed upon as the permanent rate cannot be allowed to put 


Ghevendn ‘Venkata forward the plea of an implied contract tothe same effect ’ it is 

SERII ns difficult to understand why defendants were so precluded. These 

Mr, Ameer Ali, being all the reasons given for holding that there was no implied 
> contract, the finding must be treated as unwarranted by law.” 

The matter on remand came beforea third District Judge, 
who found in favour of the implied contract. 

On the return of the cases to the High Court, the second 
appeals came on for final hearing on the 26th Septem- 
ber, 1904, when the learned Judges accepted the last find- 
ing of the lower appellate Court as meaning that the 
rates settled in 1299 were intended to be permanent. They 
accordingly reversed the decrees of the Courts below, and 
directed that the terms of the puttahs tendered by the plaintiff 
should be in conformity with the terms of the puttahs of 1299, 
subject to certain corrections they had already pointed out in 
their previous judgment. 

Other suits, under section 9, brought by the plaintiff in 
1902, have been disposed of by the High Court in accordance 
with the above decision; and these consolidated appeals have 
been preferred by the plaintiff to His Majesty in Council against 
the several decrees of the High Court. 

As the respondents do not appear, the cases have been 
heard ex parte, and it has hence been necessary to refer at some 
length to the history of the litigation and the contentions of 
the parties. . 

It is clear that in 1299 different rates of rent prevailed in 
the village of Chevendra ; some were higher than Rs. 5, others 
lower: in that year an uniform rate of Rs. 5 per acre was 
introduced by mutual agreement between the landlord and 
tenants, and leases were exchanged on that basis for a term of 
five years. The defendants allege that the plaintiff at that time 
expressly agreed the rate of Rs. 5 should be permanent. The 
Courts in India have disbelieved the story of an express agreement 
to that effect. An implied contract, however, has been inferred 
from the fact that rents at the same rate were paid and received 
for four years after the expiration of the term fixed by the leases 
of 1299, This circumstance is regarded as explainable only on 
the hypothesis of an understanding that the rate of Rs. § should 


Vou. XII] PRIVY COUNCIL. 


continue for ever, and as rendering probable the existence of an 
implied contract. 

Their Lordships are unable to concur in that view or to 
hold that alongside of the express contract embodied in the 
leases exchanged between the parties there was a collateral 
implied agreement relating to fixity of rent, The plaintiff denies 
any understanding of the kind alleged by the defendants ; their 
explanation as to the reason why such an important arrangement 
was not reduced into writing or incorporated inthe puttahs and 
muchtlkas of 1299 is that the plaintiff told them that perpetual 
leases would require to be stamped ; and they therefore, rested 
content with his verbal assurance. The Courts in India do not 
appear to have placed reliance on this statement, nor are their 
Lordships prepared to accept it. 

However much they regret this protracted litigation, they 
do not find themselves in a position to decide the cases finally. 
The theory of an implied contract on which the High Court 
has rested its decrees is, in their Lordships’ judgment, untenable ; 
there is thus no decision on the real question between the parties, 
viz., whether the putiaks of Fasli 1309 are such as the plaintiff 
is entitled to impose on the tenants. Section 11 of Act VIII of 
1865 lays down the rules for deciding disputes as to rates of rent. 
Cl.- (iii) deals with the mode of determining the rate when no 
contract exists. It being found that there is no express or 
implied contract, the question must be decided in accordance 
with the rules contained in cl, (iii). 

Their Lordships are disposed to agree with the High Court 
in the view that it is not open to Courts to imply from 
the mere circumstance that the rent has been paid in money 
for a series of years an agreement to pay money-rent. But 
they see no reason why the fact that money-rent has pre- 
vailed in a particular locality for a considerable number of 
years may not form an element in the consideration of the 
question of usage. 

On the whole their Lordships are of opinion that the 
judgments and decrees of the High Court should be set aside 
and the cases sent back in order that they may be remitted to 
the proper Court to determine in accordance with the provisions 
of cl. (iii), section 11 of the Rent Recovery Act, the rates the 
plaintiff is entitled to receive, and their Lordships will humply 
advise His Majesty accordingly. 

In the circumstances their Lordships think the appellant 
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should bear his costs of these appeals ; the costs in the lower 
Courts will be in the discretion of the High Court. 


Mr, Douglas Grant—Appellant’s Attorney. 
The Respondents did not appear. 


J. M. P. Appeals allowed and the cases remanded. 


PRESENT: Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Ali. 


BHAGWAT SAHAI, SINCE DECEASED AND OTHERS 
V, 


BEPIN BEHARI MITTER, SINCE DECEASED AND OTHERS. 


[On APPEAL FROM THE Hic Court OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. ] 


Partition—Right to partition where there is joint possession under permanent 
titles— Right to partition not dependent spon identity of permanent 
titles—_Whether the right to partition exists in any other case— Partition 
between mokuraridar and zemindar—Eifect of a mokwrari, liable to 
Jorfeiture, on the right to partition. 

The right to partition exists when two parties are in joint possession of 
land under permanent titles, although those titles may not be identical. 

Quaere, whether a right to partition exists in any other case, 

Where the question was whetner the appellants, who were proprietors of 
a mokurari interest, lable to forfeiture, in certain contingencies, in certain 
properties, were entitled to partition those properties, as against the opposing 
respondents, who were owners of a fractiodal share in the zemindari interest 
in the same properties : 

Held, that all parties concerned in the appeal had joint shares in the 
land, thongh under different titles; that the title of the appellants was a 
permanent title, though liable to forfeiture in events whioh had not occurred ; 
and the rights incidental to that title must be those which attached to it as 
it existed, without reference to what might be lost in future under changed 
circumstances ; and that the appellants were entitled to partition the pro- 
perties in question. 

Appeal from a judgment and decree of the High Court at 
Calcutta (May 5, 1905) reversing those of the Subordinate 
Judge of Gaya (February 4, 1904). l 

The sole question for determination on the appeal was 
whether the appellants who were proprietors of a mokurari 
interest, liable to forfeiture, in certain properties, were entitled 
to partition them, as against the opposing respondents, who 
were owners of a fractional share in the zemindari interest in 
the same properties. 
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— 


The facts of the case are as follows :— 

Rai Pasupati Nath Bose, defendant No. 1, was the proprietor 
of 8 annas share and Rai Bepin Behari Mitter and two others, 
defendants Nos. 2 to 4, were the proprietors of the remaining 
8 annas share in three mouzas, Kalapahar, Nima Jodh and 
Morouli Khurd. In 1865 the ancestors of defendants Nos. 2 to 
4 granted permanent mokurarst descendible to children in per- 
petuity of 7 annas 6 pies out of the entire 16annas of the said 


three mouzas to the following persons at a uniform rental of 
Rs. 626. To Karori Lal 1 anna 8 pies, to Lila Singh 1 anna 


8 pies, to Lala Banwari Lal 1 anna 8 pies, and to Jagmohan 
Singh 2 annas 6 pies, total 7 annas 6 pies. 

In 1869 Banwari Lal sold his share to Lila Singh and thus 
Lila Singh’s share amounted to 3 annas 4 pies. In 1878 these 
mokurartdars made a private partition among themselves, and 
after partition the shares stood thus: 7 annas 6 pies share in 


' Nima Jodh as% and dakhit was allotted to the share of Sita Ram, 


Siva Saran Lal, Bhagwat Lal and Srikishun Lal, sons of Karori 
Lal, in lieu of his share of 1 anna 8 pies, in all the three mouzas. 
3 annas 9 pies share of mouza Kalapahar asli and dakhit, was 
allotted to Jagmohan Singh in lieu of his share of 2 annas 6 pies in 
all the three mouzas. And lastly 3 annas 9 pies share of mouza 
Kalapahar and 7 annas 6 pies share of mouza Morouli Khurd ask 
and dakkit was allotted to Lila Singh in lieu of his share of 


-3 annas 4 pies in all the three mouzas. 


Defendants Nos. 6 and 7 purchased from Sita Ram and others, 
heirs of Karori Lal, ro pies share in all the three mouzas ignoring 
the private partition, or 3 annas 9 pies share of mouza Nima Jodh. 

The plaintiffs appellants purchased from the heirs of Karori Lal 
3 annas 9 pies of mouza Nima Jodh or 10 pies share in all the 
three mouzas and from Jugmohan Singh 2 annas 6 pies share 
in all three mouzas or 3 annas ọ pies in mouza Kalapahar alone. 

The plaintiffs seek for partition of the lands of all the 
three mouzas, claiming a 3 annas 4 pies share of them as against 
the proprietors of the mouzas or a 3 annas 9 pies share in mouza 
Nima Jodh and a 3 annas 9 pies share of mouza Kalapahar. 

The defendants Nos. 2 to 4 only contested the suit on the 
grounds, inter aia, that the suit was not maintainable at the 
instance of mere mokuraridars, the mokurart being liable to 
forfeiture on non-payment of three instalments of rent and 
on alienation, that by partition the tenancy was severed 


‘contrary to the provisions of section 88 of the Bengal Tenancy 
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Act and that partition, if allowed, would cause great incon- 
venience and loss to the contesting defendants. The Court 
of first instance allowed the partition, but the High Court 
on appeal dismissed the suit (1). 

Against the decree of the High Court the plaintiffs 
appealed to His Majesty in Council. 

Mr. Kenworthy Brown, for the Appellants: The parties 
arein joint possession under permanent titles, and the appel- 
lants are entitled to partition though their interest is not 


identical with that of the contesting respondents: Hemadri 


Nath Khan v. Ramani Kanta Roy (2). In case of joint owner- 
ship each party has aright to demand and enforce partition, in 
other words, a right to be placed in a position to enjoy his own 
right separately and without interruption or interference by 
others: Rant Samasundari Debi v, Jardine Skinner & Co. (3). 
A tenant in common is entitled as of right to a partition of 
the property held in common: Mayfair Property Company v. 
Johnson (4) where a wall was partitioned, and all the earlier 
English cases on the point are considered. The appellants would 
be entitled to a decree for partition under the English law, and 
such a decree would be in accordance with the rules of justice, 
equity and good conscience, which the Courts in India are 
directed to follow in cases not provided for by any definite rule 
of law, The Bengal, United Provinces and Assam Civil Courts 
Act (XII of 1887), section 37. In England a tenant in life of an 
undivided share of an estate, with remainders to his unborn 
sons in tail, was held entitled to a partition decree binding on 
the sons when 77 esse; Gaskell v. Gaskell (5). One of the two 
co-heiresses, in joint possession of property by Hindu law, could 
enforce a partition against the other: Srématt Padmant Dasi 
v. Srimatt Jagadamba Das: (6). Hindu widows in joint possession 
of the property of their deceased husband are entitled to parti- 
tion that property: Mussammat Sundar y, Mussammat Parbati (1). 
The appellants, who are jointly in possession with the 
respondents, are entitled to partition. A patnidar, whose right 
extends over only a fractional share of one of many mouzas in 


the zemindari, is entitled to partition: Oma Sundari Debt 


v. Benode Lal Pakrasht (8). A party having a life estate 


a? (1905) 9 0. W. N, 699. (5) (1886) 6 Simon n, 648. 

(2) (1897) I. L. R. 24 Calo, 575. (6) (1871) 6 B. L. È. 

(8) (1869) 8. B. L. R. App. 120. (7) (1889) L. R. 16 I. A 186, at 193, & 194. 
a (1884) L. B. 1 Ch. 508, at 518, (8) (1907) I. L. B. 84 Valo. 1026, 
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determinable on his marriage, in one-fifth of an estate, is entitled 
to a decree for partition: Hodson v. Sherwood (1). Similarly, a 
grantee of a lease of mines under an estate from one of the 
two tenants in common is entitled toa decree for partition : 
Heaton v. Dearden (2). These cases show that identity of 
titles is not necessary to obtain a decree for partition. 

Mr, DeGruyther, K. C. and Mr. S. A, Kyffin, for the 
contesting Respondents: The mokurart here is heritable, but 
it is not transferable. It is limited to 7 annas 6 pies share. It 
provides for forfeiture in case of a transfer by the lessees. The 
agreement of the 16th April, 1896, under whichthe appellants 
were recognised as substituted tenants, contains the covenant 
which is in the original mofurari, for forfeiture, in the event 
of a transfer by the lessees. There is no authority to show 
that the holder of a mokurart, liable to forfeiture, is entitled 
to partition as against the zemindar. The arrangement of the 
ioth March, 1878, was not binding on the respondents, who 
have never recognised it: Bengal Tenancy Act (VIII of 1885), 
section 88, After referring to the Bengal Regulation XIX of 1814 
section 5, and the Estates Partition Act (V of 1897, B. C.), 
sections 3, 4, 5, 6, 8, 23 and 99, it was submitted that partition 
of proprietary interest, that is to say, partition among owners, 
could be effected, but there was no provision in that Act 
entitling a putnidar or mokuraridar to partition as against a 
proprietor. 

[Sm A. Witson: The argument comes to this, that a 
man who is not an owner has no right to partition. ] 

That is so, my Lord. 

The English cases relied upon have no application: The 
cases of Hobson v. Sherwood (1) and Heaton v. Dearden (2) 
were decided under two English Statutes, vis., 9z Henry VIT, 
C. 1, and 32 Henry VIII, C 32, which do not apply to India. 
The origin of partition between tenants in common and joint 
tenants is to be found in these two Statutes. It is wholly 
misleading to draw any analogy from the English law of real 
property while dealing with the land-law of India: Kally 
Dass Ahiri v, Monmohini Dassee (3) and Abhiram Goswami 
v. Shyama Charan Nandi (4). 

Joint possession alone is not a sufficient ground for 
compelling partition, and co-parceners, who have a right to 


(1) (1841) 4 Beay. 184. (8) (1897) I. L. R, 24 Calo. 440 at 446 & 447, 
(2) (1852) 16,Beav. 147, (4) (1900) L.B 36I A. 118, ab 167, 
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partition, must be in joint possession, which must be founded 
on the same title: Mukunda Lal Pal Chowdhry v. Lehuraux 
(1). After referring to Ridat Nath Sandyal v, Iswar Chandra 
Saha (2), Parbati Churn Deb v. Atn-ud-Deen (3), Shama 
Soonduree Debra v. Fardine Skinner & Co. (4), Ruttun Monee 
Dutt y. Brojo Mohun Dutt (5), and Baboo Laheet Singh v. Baboo 
Raj Coomar Singh (6), they submitted that the appellants, who 
were interested in a mokurart, liable to forfeiture, were not 
entitled to partition as against these respondents, who had a 
zemindari interest. Memadrt Nath Khan v. Ramani Kanta 
Roy (7) is applicable only to the facts of that particular case, 
and it is not an authority to entitle a mokurartdar to demand 
partition as against his own landlord. They also distinguished 
Uma Sundart Debt v. Benode Lal Pakrasht (8) and Musammat 
Sundari v. Musammat Parbati (9), and submitted that these 
cases had no bearing on the facts of the present case. 

Mr. Brown, in reply, distinguished the cases cited against 
him, and further referred to Story’s Equity Jurisprudence, (1884), 
Sec. 648; Stephen’s Commentaries of the Laws of England, 
(1908), Vol. i, Bk. I, Pt. I, Ch. IX ; Bengal Tenancy Act (VIII of 
1885), sections 4 and 5; Sriram Chakravartt y. Hart Narain 
Singh Deo(10), Barahi Debt v. Deb Kamini Debt (11), Ram- 
Mohan Lal vy. Mal Chand (12); Ram Charan v. Ajudhia Prasad 
and Fasodha (13) and Subbarazu v, Ratnam (14). 

Mr. DeGruyther, Æ. C., was allowed to further refer to the 
Bengal Tenancy Act (VIII of 1885), sections 3 and 188. 


The judgment of their Lordships was delivered by 


. Sir Arthur Wilson.—This is an appeal from the judg- 
ment and decree of the High Court of Calcutta, dated the sth 
May, 1905, which reversed those of the Subordinate Judge of 
Gaya, dated the 4th February, 1904. 

The sole question for decision on the appeal is whether the 
appellants are entitled to partition of certain properties, as 
against the opposing respondents. 

In order to dispose of this question, it is sufficient to deal 
very broadly with the facts. It is enough to say that the 


(1) (1892) L L. B. 20 Cale. 879, (4) (1889; 12 W. R. 160. 
(2) (1865) 4 B. L. R. App. 67, (5) (1874) 22 W. R. 833., 


(3) 1881) I L. B.7 Oalo 677, (6, (1876) 25 W. R. 358. 

(7) (1897) I. L. R, 24 Cale, 575 at 582, 683 and 584. 
(8) (1907) 1. L R. 84 Calo. 1026, (11) (1892) I. L. R. 20 dale, 682 
(8) (1889; L.R,161 A. 186 ` (12) (1905) I. L R 28 All. 89. 
(10) (1903) I. L. R. 88 Oalo, 54. - (13) (1903) I. L, R, 28 ALL 50, 


(14) (1881) I L. B. 15 Mad, 234, 


No 
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appellants are proprietors of a mokurayi interest in the pro- 
perties in question, the opposing respondents being owners 
of a fractional share in the zemindari interest in the same 
properties. ` 

In the judgment appealed against it was held, in accordance 


245 


P, O. 


1910. 
a 
Bhagwat Sahal 


v, 
Bepin Behari 
Mitter, 


with an earlier decision of a Full Bench of the same Court (1), gip Arthur Wilson. 


that the fact of the party on one side of the dispute being in a 
lower grade of title than those on the other side was not neces- 
sarily a bar to partition. 

Their Lordships agree with the opinion of the Full Bench in 
the case referred to that the right of partition exists when two 
parties are in joint possession of land under permanent titles, 
although those titles may not be identical. It is unnecessary 
for their Lordships to consider whether a right to partition 
exists in any other case, and they are desirous to avoid indicating 
any view upon any such subject. 

In the present case all parties concerned in the appeal have 
joint shares inthe land, of course under different titles, and 
this has been recognised by the learned Judges whose decision 
is under appeal. But those learned Judges held that the right 
of partition, which would otherwise have belonged to the appel- 
lants, the mokuraridars, was lost by reason of the fact that their 
mokurari is liable to forfeiture in certain contingencies, and 
therefore is lacking in the permanence of interest necessary to 
support aclaim for partition, Their Lordships are of opinion 
that the distinction thus introduced cannot be supported, 

The title of the appellants is a permanent title, though 
liable to forfeiture in events which have not occurred, and the 
rights incidental to that title must, in their Lordships’ opinion, 
be those which attach to it as it exists, without reference to 
what might be lost in future under changed circumstances. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the judgment and decree 
of the High Court should be set aside and that of the Subor- 
dinate Judge restored with costs in the Court below. 

The opposing respondents will pay the costs of the present 
ap peal, 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 

Messrs. Broughton, Broughton and Holt.—Solicitors for the 
Respondents. 


J. M. P. Appeal allowed. 
(1) Hemadri Nath v. Ramari (1897) I. L. R. 24 Oale, 575. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
MOFIZ SHEIKH 


v. 
RASIKLAL GHOSE AND OTHERS.* 
Trees, tenant's right to out and appropriate—Homesteud land— Tress grown by 
tenani—Creation of tenanoy before the passing of Transfer of Property Act. 

A tenant of homestead land can cut and appropriate fruit trees grown by 
him or his predecessor in interest on the holding. the tenancy haying been 
created before the passing of the Transfer of Property Act, 

The English doctrine of fixtures did not prevail in India and the Transfer 
of Property Act substantially reproduced the law on the subject as recognized 
by Hindu and Mahomedan Jurisprudence, 

Tamai Kani v, Nazarali (1) followed, 

Application for revision by the Defendant. 

Suit for recovery of damages for cutting and appropriating 
a jack tree. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Dr. Abdulla Suhrawardy and Moulavi Nuruddin Ahmed 
for the Petitioner. | 

Babu Debendra Chunder Mallick for the Opposite Party. 

l C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J,—The substantial question of law which calls 
for decision in this Rule, relates to the right of a tenant of home- 
stead land, to cut and appropriate fruit trees grown by him or his 
predecessors in interest on the holding, when it is established 
that the tenancy was created before the Transfer of Property 


. Act, 1882, came into operation. The plaintiffs opposite party 


commenced this action for recovery of damages on the allegation 


that the defendant petitioner had cut and appropriated one jack’ 


tree which stood on his holding. The defendant resisted the claim, 
tnter alta, on the ground that the tree had been planted by his 
grandfather after the commencement of the tenancy, and that he 
was consequently entitled to cut and appropriate it. The learned 
Judge of the Court of Small Causes did not come to any finding 
upon this point, but decreed the suit on the ground that, as the 


* Civil Rule No. 1004 of 1910, against a decision of Babu Sarat Ohandra 
Ghosh, Munsiff of Jessore, having the power of Small Court Judge, dated the 
2lst December 1909. 


(1) (1908) I, L. R. 27 Mad. 21L A 
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defendant was not a cultivator, section 23 of the Bengal Tenancy 
Act, 1885, was inapplicable, and consequently the tenant was not 
entitled tocut and appropriate the tree inthe absence of any 
evidence to establish a contractual or customary right to that 
effect. We have been invited by the defendant to set aside this 
judgment on the ground that, as the tree was planted by the 
tenant and the holding wasof a non-agricultural character, he 
was entitled to cut and appropriate the same. 

It may be stated at the outset that the evidence as to the 
origin of the tenancy and the time when the tree was planted, is 
entirely one sided, and is sufficient to establish the allegations of 
the defendant that the holding was created long before the 
Transfer of Property Act came into force, that it was neither 
agricultural nor horticultural, and that some ancestor of the 
defendant planted the tree. Section 23 ofthe Bengal Tenancy 
Act has, therefore, obviously no application. Under these circum- 
stances, it has been contended before us on behalf of the tenant, 
that under section 108 clause (4), of the Transfer of Property Act, 
he is entitled to cut and appropriate the tree. This position has 
been controverted, on behalf the landlord, on the ground that, 
by reason of the provisions of section 2 of the Transfer of 
Property Act, the rule laid down in section 108, clause (4), is 
inapplicable ; and it has further been argued that, as no statutory 
provisions govern the matter, the property in the tree ought to 
be deemed to have vested in the landlord on the principle that 
what is permanently attached to the earth, becomes part of the 
soil and passes with it. In this connection, reference has been 
made to the rule on the subject recognized under the Common 
Law of England. Before we examine the validity of these argu- 
ments, it is desirable to consider for ‘a moment what law is 
applicable to the matter now before us. 

In the first place, it is clear that the provisions of the Bengal 
Tenancy Act have no application, because, as found by the Judge 
in the Court below, the tenancy is neither agricultural nor horti- 
cultural. No useful purpose, therefore, would be served by an 
examination of the provisions of section 23 of that Act, or of the 
judicial decisions in which that section has been interpreted ; nor 
is it necessary to review the earlier cases which refer, directly or 
indirectly, to the principles of law applicable to agricultural 
tenancies before the Bengal Tenancy Act came into force. It is 
also clear that the rule laid down in section 108, clause (A), of 
the Transfer of Property Act, has no application, because 
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oe section 2 expressly provides that nothing contained in .the Act 
1910, shall be deemed to affect any right or liability arising out of a 
Mofiz Sheikh legal relation constituted before the Act came into force, or any 
relief in respect of any such right or liability. No doubt, it is 
conceiveable that provisions of the Act which are consistent with 
the rules of justice, equity and good conscience, may be applied 
to cases where the legal relation was created before the Act came 
into force; FParameshri v. Vittappa, (1) but such application is 
sustained, not on the ground that the provisions of the Act 
directly govern the matter, but rather on the principle that in the 
absence of any statutory or judicial rule applicable to the subject, 
the rules recognized by the Act, may be applied as based on 
equitable grounds, In view, therefore, of the provisions of section 2 
of the Transfer of Property Act, which excludes the 
operation of section 108, clause (4), and in view of the nature 
of the holding, which excludes the operation of section 23 
of the Bengal Tenancy Act, we are left without any statutory 
provision which directly governs the matter. The landlord has, 
therefore, contended that the rules of English Law on the 
subject, should be adopted and applied as based upon grounds of 
justice, equity and good conscience. In answer to this contention, 
it has been argued by the tenant that the principles recognised by 
the English Law, are based upon a technical law of fixtures, and 
ought not to be extended to this country, inasmuch as a law of 
fixtures does not finda place in the Common Law of India. 

It cannot be disputed that, under the law of England, the 
property in trees is vested in the owner of the inheritance of the 
land upon which they grow, on the principle that the property 
in trees or of that which is likely to become timber, is in the 
landlord. Berriman v. Peacock (2). On this ground, it has been 
ruled that a farmer who raises young fruit trees on the demised 
land for filling up the orchard, is not entitled to sell them, but 
itis otherwise of a nurseryman by trade, who may, if he has 
planted fruit trees in the way of his trade, remove them, if not of 
larger growth than could be dealt with in his trade. Panton v. 
Robert (3), Windham v. Way (4) and Wardell v. Usher (5). Similarly, 
it has been ruled that a tenant, not being a gardner, cannot remove 
a border of box planted on the demised premises by himself, unless 
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by special agreement with his landlord. ÆEmpson v. Sodeu(1) and 
Jenkins v. Gething (2). A tenant of a garden may not also 
plough up and destroy the strawberry beds, although he paid the 
preceding tenant for them. Weatherell v. Howells (3). These 
cases are based on the principle that whatever is affixed to the 
soil becomes, in contemplation of law, a part of it, andis subject 
to the same rights of property as the soil itself. The maxim 
guicguid plantatur solo solo cedit, is, as Broom points out, (Legal 
Maxims 305), one of great antiquity, and has been treated asa 
part of the law of England from very early times. This is clear 
from a significant passage in Bracton (edited by Sir Travers Twiss, 
Vol. I, page 79, Book 2, Ch. 2, section 6) : " Whatever is planted, 
sown or built in, belongs to the soil, if root it has struck.” The 
same reason is assigned by Britton and Fleta for the position 
that, if trees are planted or seeds sown in the land of another, 
the owner of the soil becomes owner also of the tree, the plant, 
or the seed, as soon as it has taken root. Britton, Book II, 
Ch. 2, section 6, Ch. 12, section 2. ed. Nichols, Vol. I, pp. 217, 
288 ; Fleta, Book III, Ch. 2, section 12, pp. 176, 177,220. It 
may be conceded, therefore, that, under the law of England, a 
tree planted by the tenant on his holding, cannot ordinarily be 
removed by him on the ground that the property in the tree is 
vested in the owner of the soil. The question, therefore, arises 
how far this doctrine, based upon a law of fixtures, was applicable 
to this country before the Transfer of Property Act came into 
operation. We have been invited by the learned vakil for the 
landlord to hold that the principle is one based on justice, equity 
and good conscience, and consequently applicable to this country. 
We are unable to adopt this contention as well founded. The 
tenant who has taken the land, is bound, upon the termination 
of his tenancy, to restore the land to his landlord in the same 
condition in which he took it ; but it is difficult to appreciate upon 
what intelligible principle he may be compelled to leave on 
the land trees grown and structures erected by him for his own 
benefit. It must further be remembered that the tendency 
under English law has been to restrict rather than to enlarge 
the scope and operation of the law of fixtures, and various 
exceptions have been allowed in favour of trade fixtures and 
agricultural fixtures. Bain v. Brand (4), Mears v. Callendar (5) 


(1) (1833) 4 B & Ad, 635, 88 R. R, 347. (8) (1808) 1 Campbell 227. 
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Notes to Hiwes v. Maw (1) ; while in the American Courts when `’ 
an attempt was made to apply in its entirety the doctrine that 

whatever is once annexed tothe freehold becomes part of it, 

and cannot afterwards be removed except by him who is entitled 
to the inheritance, Mr. Justice Story in delivering the unanimous 
judgment of the Supreme Court -of the United States, declined. 
to give effect to the contention on the ground that the law of 
fixtures was not suited, in its unqualified form, to the 
circumstances of the country. Van Ness v. Pacard (2). 

Under such circumstances, it would obviously be inappropriate 
to extend the doctrine of fixtures to this country as based on 
equitable grounds. This position is fortified when we remember 
that neither the Hindu law nor the Mahomedan law recognised 
any law of fixtures, as was pointed out by Sir Barnes Peacock C.J., - 
in the case of Jn re Thakoor Chandra Faramantck (3). 

If we look to the ancient Hindu law, we find the following 
texts in the Institutes of Narada (Ch. VI, verses 20, 21, Sacred 
Books of the East, Vol. 33, page 143). 

(20) If a man has built a house on the ground of a stranger 
and lives in it, paying rent for it, he may take with him, when 
he leaves the house, the thatch, the timber, the bricks and other 
building materials. 

(21) But if he has been residing on the ground of a stranger 
without paying rent and against that man’s wish, he shall, 
by no means, take with him on leaving it the thatch and 
the timber, 

These texts are quoted as authoritative by Jagannath in 
his Digest of Hindu Law (Tr. Colebrooke, Book III, Ch. 2, para. 99, 
Vol. II, page 398), who, quotes another text of Narada which 
explains the reason for the rule; “The grass, wood and bricks, 
which are thus removed, belong to him who leaves the ground, 
provided he paid rent for the spot, and not otherwise.” 

When we turn to the Mahomedan law, we find the following 
passage in the Hidayah: “Ifa person hire unoccupied land for 
the purpose of building or planting, it is lawful, since these are 
purposes to which Jand is applied. Afterwards, however, upon 
the term of the lease expiring, itis incumbent upon the lessee 
to remove the building or trees, and to restore the land to the 
lessor in such a state as may leave him no claim upon it. It is 
incumbent on the lessee to remove his trees or houses from the 


(1) (1808) 28m. L. Oas 211. (2) (1829) 2 Peters 137. 
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land unless the proprietor of the soil agrees to pay him an 
equivalent, in which case, the right of property in them 
devolves to him (still, however, this cannot be without the 
consent of the owner of the houses or trees, except where the 
land is liable to sustain an injury from the removal, in which case 
‘the proprietor of the land is at liberty to give an equivalent 
and appropriate the trees or houses without the lessee’s consent), 
or unless the proprietor of the land assents to the trees or houses 
‘remaining there, in which case they continue to appertain to 
the lessee and the land to the landlord (Hidayah, Tr. Hamilton, 
Vol. ITI, p. 284; see also p. 325). This passage was treated as 
authoritative by their Lordships of the Judicial Committee 
in Secretary of State v. Charlesworth (1). 

These principles were repeatedly applied in many early 
cases to be found in our Reports, amongst which reference 
may be made to Khoderam v. Trilochon (2), Janaki v. 
Bukhoree (3), Pogose v. Niamatullah (4), Biri Bhookun v. 
Datbee Dyal (5) and Kale Pershad v. Gouree Pershad (6). 
It has also been recently ruled by Mr. Justice Bhashyam 
Ayyangar in Jsmat Kani v. Nazaralt (7), that before the 
Transfer of Property Act came into operation, the English 
doctrine of fixtures did not prevail in this country, and that 
the Transfer of Property Act substantially reproduced the 
law on this subject as recognised by Hindu and Mahomedan 
Jurisprudence. We must, consequently, hold that, in the case 
before us, the tenant did not exceed his rights when he cut 
down the jack fruit tree which had been planted on his holding 
by one of his ancestors. 

The result, therefore, is that this Rule is made absolute, and 
the suit dismissed with costs both bere and in the Court below. 
We assess the hearing fee in this Court at two gold mohurs. 


A. T. M. Rule made absolute. 


(1) (1900) I. L. B. 28 Bom. 1, 
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(3) (1856) Beng, 8. D. A, 76L. | (6) (1866) 5 W. R. 108. 
(4) (1858) Beng. 8. D. A, 1517. (7) (1908) I. L, B, 27 Mad. 211. 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
OIVIL. HARIHAR MOOKERJEE AND ANOTHER 


bonnaaoaimeenenai v. 


SEA HARENDRA NATH MOOKERJEE.* 


. i) ae Succession Certificate Act (VII of 1888), 8e0, 4—Hffeots of deceased person— 
mamane Receiver, seeking to take posssssion of eubject-matter of litigation, if to take 
SUCOBRSION cartificats. 

A Receiver, when he seeks to take possession of the subject-matter of 
litigation, does not claim to be entitled to the effects of the deceased person 
within the meaning of section 4 of the Succession Certificate Act. Hence he 
is competent to take possession of the securities and monies in deposit ina 
Bank without a succession certificate. 

The Receiver ordinarily is not the representative or agent of either party 
in the administration of the trust, but the appointment is for the benefit of all 
parties, and he holds the property for the benefit of those ultimately found to 
be the rightful owners. 

Semble, a Succession Certificate is needed, if a suit is brought to establish 
a title to securities and monies by right of inheritance. 


Appeal by the Defendants. 

Suit for partition. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Mohendra Nath Roy and Baranashibashit Mukerjee 
for the Appellants. 

Babu Sats Chandra Mukherjee for the Respondents. 

Babu Ram Charan Mitra (Senior Government Pleader) 
for the Secretary of State for India in Council. 

C. A. YV. 


The judgment of the Court was delivered by 


Mookerjee J.—The question of law raised in this appeal 
is one of some novelty and relates to the right of a Receiver to 
take possession of the subject-matter of the litigation in which 
he has been appointed, without a Succession Certificate from 
the proper Court. The circumstances under which the question 
arises for decision are not the subject of controversy before us. 
One Debendra Nath Mukerji, a wealthy Hindu governed by the 
Dayabhaga Law, and resident of Kidderpore in the Suburbs 


*Appeal from Original Order No. 39 of 1909, against the order of Babu Raj 
Krishna Banerjee, Subordinate Judge of 24-Perganas, dated the 11th Novem- 
ber 1908, 


May, 10, 
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of this city, died intestate on the 16th July, 1907. He left a 
widow, three sons and five daughters. Shortly after his death, 
on the 9th December, 1907, a suit was commenced by his eldest 
son Harendra Nath for partition of the family properties. On 
the 4th December, 1908, Harendra Nath was appointed Receiver 
of the subject-matter of the litigation. Part of the estate of 
Debendra Nath which had been inherited by his sons consisted 
of Government Securities of the value of Rs. 20,000, cash to the 
extent of Rs. 25,000 in deposit in current account with the Bank 
of Bengal, and also other Government securities which had been 
endorsed in favour of the Bank with a view to meet any possible 
overdraft, It became necessary upon the appointment of 
Harendra as Receiver that he should take possession of these 
funds, and on the 4th May, 1908, he applied to the Court that 
a letter might be sent tothe Bank with a view to their deposit 


in Court. On the 11th November, 1908, the Court directed him . 


to draw the monies and negotiate the Government promissory- 


. ` notes after he had taken out a certificate from the proper Court. 


On the 1rth February, 1909, the defendants in the suit, who 
were the infant brothers of Harendra Nath, preferred the present 
appeal against the portion of the order which directed the 
Receiver to take out a Succession Certificate. When the appeal 
came to be heard, the Receiver who was the respondent, 
intimated to the Court that he would not oppose the appeal, 
because it was quite as much his interest as that of his brothers 
to have the order modified in so far as it made a Succession 
Certificate an essential pre-requisite to the withdrawal of the 
money and the negotiation of the Government promissory notes. 
As the question involved in the appeal was one of great 
importance and not altogether free from difficulty, and as our 
decision might affect the Government revenue, we directed 
notice of the appeal to be served on the learned Government 
pleader; subsequently, the appeal was re-argued by the learned 
vakil for the appellants on one side and the learned Government 
pleader on the other. After careful consideration of the 
arguments which have been addressed to us, we are of opinion 
that the appellants are entitled to succeed. 

Section 4 of the Succession Certificate Act, 1889,—we 
quote so much only of the section as may have any possible 
application to the case before us—provides that no Court shall 
pass a decree against a debtor of a deceased person for payment 
of his debt to a person claiming to be entitled to the effects of the 
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deceased person or to any part thereof, except on the production 
by the person so claiming, of a probate or letters of 
administration, evidencing the grant to him of administration to 
the estate of the deceased, or a certificate granted under this Act 
and having the debt specified therein. Let us assume for a 
moment that a sum in deposit in current account with a Bank is a 
debt within the meaning of this Act. Let us also assume that 
the sum advanced by way of loan under a Government 
promissory-note, is also a debt within the meaning of the 
section. The question arises, whether a Receiver appointed by 
a Court can be properly described as a person claiming .to be 
entitled to the effects of the deceased person. The answer to 
this question must depend upon the true position of a Receiver 
appointed to take charge of the subject-matter of a litigation. 
It has been suggested by the learned Government pleader that 
the position of a Receiver is precisely the same as that of the 
person who ultimately turns out to be the true owner, and that, 
as such person cannot enforce his rights in respect of a debt due 
to the deceased person to whose effects he claims to be 
entitled, without the production of a succession certificate, 
the Receiver is in no better position, and that, if a contrary 
view were adopted, the State would be deprived of a source 
of revenue which was clearly within the contemplation 
of the Legislature when section 4 of the Succession Certificate 
Act was framed. In our opinion, there is no foundation for this 
contention. It is weil settled that a Receiver by his appointment 
does not become the representative of the parties, but is an officer 
and representative of the Court which appoints him. The 
effect of the appointment of a Receiver isto bring the subject- 
matter of the litigation i custodia legis, and the Court can 
effectively manage the property only through its officer who is 
the Receiver. In other words, the Receiver ordinarily is not 
the representative or agent of either party inthe administration 
of the trust, but his appointment is for the benefit of all parties, 
and he holds the property for the benefit of those ultimately 
found to be the rightful owners ; see Fagatarini Dasi v. Naba 
Gopal Chaki (1), where it is pointed out that the Receiver is the 
representative of the Court and may, bya fiction of law, be 
deemed the right arm of the Court in exercising the jurisdiction 
invoked in such cases for administering the property, because 
the Court can only administer through a Receiver. See also 
(1) (1907) 5 0. L. J. 270 ; I, L. B, 84 Calc, 808 (312), 
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Bacup v. Smith (1) and Portman v. Mill (2). No doubt, in some 
cases, the expression is used that the Receiver may be considered 
as a representative of the parties to the suit ; but this is only in 
the sense that as against an adverse claimant his title does not 
stand higher than that of the parties to the litigation, a doctrine 
which is recognised in the Civil Procedure Code of 1908, Order 
XL, Rule 1, Sub-rule (2). It cannot therefore be affirmed that 
a Receiver when he seeks to take possession of the subject-matter 
of the litigation, “ claims tobe entitled to the effects of the 
deceased person.” His position in this respect is analogous to 
that of a curator appointed under the Succession Property 
Protection’ Act (XIX of 1841), as regards whom it has been held 
in Baba Sab v. Narsappa (3) that he is not a person claiming to 
be entitled to the effects of the deceased person whose estate he 
is appointed to manage. A Receiver, quite as much asa curator, 
isin no sense a representative of the deceased person ; he is 
merely entrusted by the Court with certain powers over the 
estate for a temporary purpose. It has been suggested, however, 
by the learned Government pleader that, if this view is adopted, 
not only may the State lose its revenue, but the protection which 
is intended to be afforded to debtors by the Succession Certificate 
Act, may be completely lost. In our opinion, there is no found- 
ation for any such apprehension. Whena Court takes posses- 
sion of the subject-matter in dispute and subsequently makes 
over the property to the person who is adjudged to be the true 
owner, no question can possibly arise as to the protection to be 
afforded to parties who pay their debts, because the sum paid by 
the debtor finds its way into the hands of the person who is 
judicially determined to be entitled thereto ; in such a con- 
tingency, it may well be assumed that the Legislature did not 
intend that recourse should be had to the provisions of the Suc- 
cession Certificate Act. The substance of the contention of the 
learned Government pleader is that no one ought to be entitled 
to realise debts due to a deceased person, who has not established 
his representative character in a Court of competent jurisdiction. 
The policy of the Legislature, however, so far as may be gathered 
from the statutory provisions upon the subject, points to a contrary 
conclusion. It is well known that although section 190 of the 
Indian Succession Act, 1865, provides that no right to the pro- 
perty of an intestate can be established unless administration has 
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been previously granted by a competent Court, this section was 
not incorporated either in the Hindu Wills Act, 1870, or in the 
Probate and Administration Act, 1881. If a provision of this 
description had found a place in either of the later statutes, the 
result would have been that inthe case before us the parties 
would not have been entitled to put forward any claim to the 
estate of their father till they had taken out Letters of Administra- 
tion. Inthe absence of any such provision, we must hold that 
the Receiver is competent to take possession of the securities 
and monies in the hands of the Bank of Bengal without a certifi- 
cate under section 4 of the Succession Certificate Act, the pro- 
visions of which are clearly inapplicable. In this view, it is un- 
necssary to discuss whether the expression “ debt” is not com- 
prehensive enough to include the securities and monies in ques- 
tion. But it may be pointed out that the provisions of the 
Indian Securities Act, 1886, and those of section 3, sub-section (2), 
section 6, sub-section (1), clause (f) and section 8, clause (c) of the 
Succession Certificate Act, indicate that a Succession Certificate 
would be needed for the purpose, if asuit was brought to estab- 
lish a title to these funds by right of inheritance. 


The result, therefore, is that this appeal must be allowed, and 
the order of the Court below varied. The Receiver will be en- 
titled to draw the monies in deposit and negotiate the Govern- 
ment promissory notes without a Succession Certificate There 
will be no order as to costs, 

A. T. M. Appeal aliowed. 


Before Mr, Justice Brett and Mr. Justice Sharfuddin. 
R. D. MEHTA 


v. 
GADADHAR RAI AND OTHERS.* i 
Transfer of Property Act (IV of 1882), Sec, 108—Termination of lease— 
Assignment — Liability of precions lessor— How long continues, 


A lessee is entitled to transfer his interest to another and his liability to 
the lessor would last only so long as the Prey of estate between him and the 
lessor existed, and no longer. 


Appeal by the Defendant No. 1. 
Suit for rent. 


RA 9 ook frem Appellate Decree No. 2262 of 1907, against the, decree of 
incent Esg.. Judicial Commissioner of Ohota Nagpore, dated the 32nd 
July ae affirming that of Babu Mohim Chandra Sarkar, Subordinate Judge, 


Purulia, dated the 25th October 1906. 
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The material facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose and Babu Manmatha Nath Mukherji 
for the Appellant. 


Babus Foy Gopal Ghosha and Bira; Mohan wa clas for. 


the Respondents. 
The following judgment was delivered : 


This appeal arises out of a case which appears to have been 
disposed of in both the lower Courts on the pleadings of the 
parties. The plaintiffs sued to recover rents and royalties in res- 


pect of certain coal lands which had been originally leased out’ 


to one Bonwari Lal Banerji by a lease dated the 23rd: 
November 1895, Subsequently on the 19th September 1899, 


a 12 annas share in the property passed to defendant No. 1° 


at a sale in execution of a decree. The defendant No. 1 in his 
Written statement alleged that on the 19th May 1905 he by'a 
registered conveyance transferred his interest in the 12 annas: 
share to defendant No, 2. Italso appears from the judgments 
of the lower Courts that the plaintiffs admitted that subse- 
quent to that transfer they received rents for 1311 from 
defendant No, 2. The present suit was brought to recover from 
defendants Nos. 1 and 2 the rent and royalties for the year 1312. 
Defendant No.1 denied all liability for this'rent on the ground 
that his liability for rent ceased after the sale-in 1905 of 
his interest to defendant No.2, Both the lower Courts have 
held that defendant No.1 is liable. Defendant No. 1 has 
appealed to this Court. The grounds on which the lower 
Courts seem to have based their decisions are that in 1902 a suit 
was brought by the plaintiffs for arrears of rent and a decree 
was obtained by them against defendant No. 1, and from this 
fact it is concluded that because in that suit the plaintiffs - suc- 
ceeded in recovering rents from defendant No. 1 the relation: 
ship of landlord and tenant between them must be held to have 
been then established and in consequence the onus in the present 
suit rests on defendant No. 1 to prove that that relationship 
has been subsequently brought toan end. The lower appellate 
Court was further of opinion that under the provisions of section 
108 of the Transfer of Property Act defendant No. 1- was still 
liable for the rent as lessee inspite of the fact that he had trans- 
ferred his interest in the lands to defendant No. 2. 

In our opinion the view taken by the lower Courts cannot 
be maintained; clearly in 1902 defendant No. 1 was the trans- 
ferea in possession and as such there was a privity of estate 
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between him and the plaintiffs, and on the basis of that privity 
the plaintiffs were entitled to recover rent in that suit from him. 
But in the year for which the present rent is claimed that 
privity had been determined by the conveyance to defendant 
No. 2. In these circumstances the plaintiffs are certainly not in 
law entitled to recover rent from defendant No.1. The section 
of the Transfer of Property Act, on which the learned Judge 
relies, supports the view contrary to that which he has adopted. 
That section in clause (7) states that "the lessee may transfer 
absolutely or by way of mortgage or sub-lease the whole or any 
part of his interest inthe property and any transferee of such 
interest or part may again transfer it.” The clause goes on to 
say that ‘‘the lessee shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities attaching to the lease.” 
The section expressly lays down the liabilities of the original 
lessee as distinguished from the liabilities of the subsequent 
transferee. In the present case the liability for rent under the 
provisions of that section would still attach to the original lessee 
and also to the present transferee defendant No. 2 in possession, 
The duration of the liability in a case like the present as between 
the lessor and the asignee is clearly set out in his treatise on the 
Law of Landlord and Tenant by Mr. Foa at page 427. The 
author points out that “the liability of the assignee to the lessor 
being founded wholly upon privity of estate and each successive 
assignee stands in this respect upon the same footing it obtains 
as long as his estate lasts and no longer.” It is clear, therefore, 
that afler defendant No. 1, the assignee, had transferred his 
interest in the land to defendant No. 2, the privity of estate 
between him and the lessor ceased. 

In these circumstances we are, therefore, of opinion that 
the view taken by both the lower Courts is incorrect and 
that their judgments and decrees must be modified. 

We accordingly decree the appeal and modify the judgments 
and decrees of both the lower Courts and direct that the suit as 
against defendant No, 1 be dismissed with costs in all the Courts. 
So far as defendant No. 2 and the other defendants are concerned 
the decree is confirmed, 


N. K. B. Appeal decreed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
DOYAL CHANDRA DAS 
Y 


CHUNILAL ADDY AND oTHers.* 


Covenant, imposing burden—-Corenant running with land—Grant, construo- 
tion of-— Easement, grant of-—Buildiag grant. 


A covenant which imposes a burden, does not ordinarily pass with the land 
ro as to bind a subsequent owner ; but the position is otherwise where there is 
privity of estate and the covenant is connected with or concerns the land or 
estate conveyed. If these conditions are fulfilled, the covenant will run with 
the land as readily as one conferring a benefit, When it is said that, in this 
class of cases, there must bea privity of estate between the covenantor and 
covenantee, it only means that the covenant must impose such a burden on the 
land of the oovenantor, as to be in substance, or to carry with it, a grant of an 
easoment or quasi-easement, or to be in aid of such a grant. 

A restrictive covenant rung with the land if created for the benefit of the 
land conveyed or of that of which the grantor remains the owner, and is intended 
to be annexed to such land ; in other words, when by the construction of a grant 
it appears that it was the Intention of the parties to oreate or reserve a right in 
the nature of servitude in the land granted for the benefit of the other land 
owned by the grantor, no matter in what form the intention may be expressed, 
-suoh right, if not against public policy, will be held to be appurtenant to the 
land of the grantor and binding on that conveyed to the grantee, and the right 
and burden, thus created and imposed, will pass with the land to all subsequent 
grantees, The converse proposition also holds, because a grantor may impose 
restrictions for the benefit of the land already sold as of that remaining in his 
hands which he proposes to sell, The position is stronger when there are 
mutual covenants, 


Appeal by the Defendant. 
Suit fora perpetual injunction to restram the defendant 
from obstructing light and air. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus foges Chandra Roy and Girya Prasanna Roy Chow- 
dhury for the Appellant. 

Babus Foy Gopal Ghoshe and Hari Bhusan Mukerji for the 


Respondents. 
C. A, V. 


The judgment of the Court was delivered by 
Mookerjee J.—There is no controversy between the parties 
_as to the circumstances antecedent to the litigation, which has 


* Appeal from Appellate Decree No. 987 of 1 against the deoree of E, P. 
Chapman Esq., District Judge of 24-Perganas, dated the 17th February, 1908 
affirming that of Babu Chandra Kumar Ohatterjee, Munsiff of AHpore, dated 
the 23nd December, 1806. 
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culminated in the present appeal. Monohar Sen and Kala.Chand 
Sen were the owners ofa parcel of land in the suburbs of this 
city. On the 13th November, 1887, they transferred one cotta 
out of this parcel to the plaintiffs. The conveyance recited that 


. the land was purchased for building purposes. It further con- 


tained mutual covenants to the effect that, when the purchaser 
would erect a building thereon, it would not be competent for 


- him to keep any windows on the north side on which the vendor 


had his land; and that the vendor would not interfere, in any 


` way, with windows, corridors and doors, which might be kept 


onthe eastern side of the building,—on which side also, the 
vendor had his land,—provided the windows were kept ata 


- height of five feet from the floor so as not to interfere with © 


the privacy of the houses of the tenants towards the east. The 
position, in substance, therefore, was that the vendor transferred 
the south-western corner of his land to the purchaser; the 
southern boundary of this portion wasa lane, and the western 
boundary was a public road; to the north and the east, 
were the lands of the vendor which he retained ; and the mutual 
agreement was that windows would not be allowed on the north- 
ern side of the building, but would be permitted on the eastern 


side, if they were kept at a specified height. Immediately after 
the purchase, the plaintiffs commenced to build on the land, and 


the evidence indicates that the building was completed during 
the years 1888 and 1889. There were no windows kept on the 
northern side, but several doors and windows were opened on 
the eastern side. On the 3rd May, 1893, the owners transferred 
to the defendant the eastern parcel, which has ever since con- 
tinued in the latter’s occupation. On the 22nd May, 1906, the 
defendant began to erect a wallon the western boundary of his 
parcel, so as to shut out completely light and air from the build- 
ing of the plaintiffs. The latter protested ; but, as their objection 
was not heeded, on the 25th May, 1906, they commenced the 
present action for a perpetual injunction to restrain the defendant 
from obstructing light and air. The defendant resisted the 
claim substantially on the ground that he had no notice of the 
covenant ; that he was, as transferee, bound in no way thereby, 
and was entitled to erecta wallto obstruct light and air from 
the eastern windows inthe building ofthe plaintiffs, as other- 


_ wise the latter would acquire a prescriptive right by user for the 


statutory period. The Courts below have concurrently found 
that the defendant was not aware of the covenant inthe 
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. conveyance of the plaintiffs, at the time when he made his pur- ae 
chase; but they have also held that as the windows were in existence 1910. 

at thetime,ifithe defendant had made any enquiry, he might easily Doyal Chandra Das 
-have discovered what right the plaintiffs claimed. The Courts be- 
low have, further, held that the covenant amounted to the grant ae 
of an easement , and was consequently binding upon the assignee MOR Iee, vi 
of the original owner. In this view, they have made a decree in 

favour of the plaintiffs, and as the defendant had, during the 

pendency of the suit, completed the wall, they have further 

directed him to take it down. The defendant has appealed to 

this Court, and on his behalf the decision of the District Judge 

has been assailed substantially on two grounds, namely, frsé, that 

the covenant in question was purely personal, and consequently 

did not bind the assignee of the vendor ; and, secondly, that it 
-was not in the nature of a grant of a right of easement, because 

at the time the covenant was made, there was no building in 

‘existence for the benefit of which an easement of air and light 

might be granted. In support of these contentions, reference has 
-been made to the cases of Allen v. Taylor (1), Palmer v, 
- Fletcher (2), Wheeldon v, Burrows (3), Glave v. Hardinge (4), 

Blanchard v. Bridges (5), Robson v. Edwards (6), Allen w. Seck- 

ham (7), Beddington v. Ailee (8) and Wille v. St. Fohn (9). In an- 

swer to these arguments, it has been contended by the learned 
. vakil for the plaintiffs respondents, that the covenant was really in 

the nature of a grant of an easement ; that, as the land was trans- 

ferred with a view to’ be used as a building site, and as it was 
contemplated by the parties that windows would be needed for 
the beneficial use of the house to be erected, as soon as the house 
-was erected, the agreement ripened into a complete grant, and 

consequently the defendant, when he acquired title to the pro- 

perty, took it subject to the grant in favour of the plaintiffs. In 
support of this proposition, reliance has been placed upon the 
principle deducible from the cases of Collyer v. Jsaacs, (10) and 

Holroyd v. Marshall, (11). After careful consideration of the 
arguments which have beenaddressed to us, we are of opinion 
that the view, taken bythe Courts below is well founded on 
principle and is amply supported by the authorities, 


v. 
Chunilal Addy. 


(1) (1880) 16 Oh. D. 855, (6) (1893) 3 Ch, 146. 
(2) (1675) 1 Lev, 122, 1 Sid, 167, 227, (7) (1879) 11 Oh. D. 790. . 
83 B. R, 329. ` (8) (1887) 85 Ch, D. 817. 
(3) (1879) 12 Oh D. 3), 49. (9) (1910) 1 Ch. 84, 525. 
(4) (1858) 27 L, J. Ex, 292. (10) (1881) 19 Oh. D, 342, 851. 


(5) (1835) 4 A. & E. 176,53 B. B. 208. (11) (1861) 10 A. L.O. 191. 
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In the first place, as pointed out by Sir George Jessel M. R. 
in Allen v. Taylor (1), where aman grants a house in which there 
are windows, neither he nor anybody claiming under him, can 
stop up the windows or destroy the lights, This has been the 
settled law in England ever since the decision in Palmer v. 
fletcher (2). The rule is based on the perfectly intelligible 
principle that a man shall not derogate from his own grant, and 
it makes no difference whether he grants the house simply as a 
house, or whether he grants the house with the windows or the 
light thereto belonging ; in both cases, he grants with the 
apparent easement or quasi-easement. Sir George Jessel then 
states two other propositions as equally well settled. If a 
man who has a house and land, grants the land first, reserving 
the house, the purchaser of the land can block up the windows 
of the house ; again, if the owner of the land and the house 
sells the house and the land at the same moment, and if he 
expressly sells the house with the lights, the purchaser of the 
land is not entitled to block up the lights, where it is assumed 
that both purchasers were aware of the simultaneous conveyances. 
Swansborough v. Coventry (3). The learned vakil for the appel- 
lants has not disputed these propositions, but he has argued 
that they have no application to the case before us, because at 
the time the transfer in favour of the plaintiffs was made, there 
was no building onthe land, and consequently no grant of an 


.easement of air and light could possibly be made. In our opinion, 
this contention is fallacious, and is based upon an inaccurate 


apprehension of the true rule on this subject. No doubt, a coven- 
ant which imposes a burden, does not ordinarily pass with the 
land so as to bind a subsequent owner ; but the position is other- 


-wise where there is privity of estate and the covenant is connected 


with or concerns thé land or estate conveyed. If these conditions 
are fulfilled, the covenant will run with the land as readily as one 
conferring a benefit. It has, further, to be remembered that 
when it is said that, in this class of cases, there must be a privity 


‘of estate between the covenantor and covenantee, it only means 


that the covenant must impose such a burden on the land of the 
covenantor, as to be in substance or to carry with it, a grant of 
an easement or quasi-easement orto bein aid of such a grant. 
The principle, thus enunciated is deducible from a series of 
English decisions of the highest authority which will be found 


(1) (1880) 16 Oh. D. 865. (2) (1675) 1 Lev, 122. 
(8) (1882) 9 Bing. 805, 85 R, By 660, 
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collected in the judgment of Mr. Justice Holmes in Norcross v. 
James (1), and had been previously scrutinised by him in his 
classical treatise on the Common Law (pages 393 to 409). The 
learned Judge, upon a review of the authorities, deduces three 
propositions as applicable to covenants running with the land ; 

(1) Where, either by tradition or good sense, the burden 
of the obligation would be said, elliptically, to fall on the land 
of the covenantor, the creation of such a burden is, in theory, 
a grant or transfer of a partial interest in that land to the 
covenantee ; as the right of property, so created, can be asserted 
against every possessor of the land, it would not be extravagant 
or absurd to allow it to be asserted by the action of covenant. 

(2) Where such a right is granted to the owner of a 
neighbouring piece of land for the benefit of that land, the right 
will be attached to the land, and go with it into all hands; the 
action of covenant would be allowed to assignees not named, 
and it would not be absurd to give it to disseisors, 

(3) There is one case [(Pakenham's Case (2)], of a service, 
the burden of which does not fall upon land even in theory, 
but the benefit of which might go at common law with land 
which it benefited ; this is the case of singing and the like by a 
convent; it will be observed that the service, although not 
falling on land, is to be performed by a corporation permanently 
situated in the neighbourhood. 

The first of these three principles is sufficient to sustain the 
claim of the plaintiffs in the case before us. Ifa right in the 
nature of an easement can be attached-to land by prescription, 
it can equally be attached by grant. Ifit goes with the land in 
the one case, it ought to go with it in the other, because no 
satisfactory distinction can be based on: the mode of acquisition, 
and no dividing line can be found between the competing 
principles of transfer,—possession of dominant land onthe one 
side and succession on the other. Consequently, the rule is not 
limited only to cases in which a right of easement is actually 
granted ; it covers also cases in which the grant is of a quasi- 
easement, or the covenant is in aid of a grant of an easement or 
quasi-easement. This view has been indicated with great clear- 
ness inthe cases of Bronson v. Coffin (3) and Brewer y. Marshal (4). 
In the first of these cases, the owner of a farm conveyed to a 


(1) (1888) 140 Mass 188, 191,11 N, E 948. 
(2) (1367) Y. B, 43 Edw, ILI. 8 Pl. 14, 

(8) (1871) 108 Maas. 175, 11 Am, Re R: 835. 
(4) (1868) 19 N, J. Eq. 537, 97 Am Deo, 620, 
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Railroad Company a strip of his land by a deed, and covenanted: 
to maintain a division fence between the land granted dnd the. 
adjoining lands of the grantor. No fence was in existence at the 
date of the transfer, and the question was raised, whether the 
covenant was purely personal or whether it was in the nature 
of a grant of an easement and consequently operative against 
the transferee. Mr. Justice Gray stated the principle in the 
following terms : 

“Yn order to make a covenant run with the land of the 
covenantor and bind his heirs and assigns, the covenantee must 
have such an interest in that land as to amount to a privity of 
estate between the parties to the coyenant. It is not necessary 
that their relation should be that of landlord and tenant ; but an 
interest in the nature of an easement in the land which the 
covenant purports to bind, whether already existing or created 
by the very deed which contains the covenant, constitutes a 
sufficient privity of estate to make the burden of a covenant to 
do certain acts upon that land, for the support and protection 
of that interest, and the beneficial use and enjoyment of the land 
granted, run with the land charged. An obligation, duly 
expressed, that the structures upon one parcel of land shall, for 
ever, be ofa certain character for the benefit of an adjoining. 
parcel, is equally a charge upon the -first parcel, whether the 
obligation is afirmative or merely restrictive, and whether the 
affirmative acts, necessary to carry the obligation into effect, are to 
be done by the owner of the one or the owner of the other,” 

There are other illustrations to be found in the books, of 
cases in which a covenant was construed to be in the nature 
ofa grant of an easement or quasi-easement, or to be in aid of 
such a grant, although at the time when the covenant was 
made, the easement was not in actual existence. Thus in Savage 
v. Mason (1), upon a partition, the owners agreed that the 
centre of party walls of every brick or stone building might be 
placed upon the line dividing the lots from contiguous lots, 
and that the owner of such contiguous lots, whenever he should 


make use of the same in any building, should pay for one-half 


of the wallby him so used. It was ruled that, alchough the 

buildings were not in existence at the date when the covenant 

was made, the liability to perform and the right to take 

advantage of the covenant, both passed to the heir or assignee 

of the land to which the covenant was attached, and that the 
(1) (41849) 3 Cushing 600, 
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covenant could, by no means, be construed as merely personal, OIvIL, 
collateral and detached from the land, because there was a. 1910, 


privity of estate between.the covenanting parties in the land to Doyal Ohaodra Das 
_ which the covenant was annexed ; it had direct and immediate 
reference to the land; it related to the mode of occupying and 
enjoying the land ; it was beneficial to the owner as owner, Mookerjee, J. 
and to no other person ; it was, in truth, inherent in and 

attached to the land, and necessarily went with the land into 

the hands of the heir or assignee, Further illustrations of the 

application of the same principle are to be found in the cases of 

Hutchinson v. Ulrich (1) and Halle v. Newbold (2). We may add 

that it was pointed out by Mr, Justice Holmes in Ladd v. 

Boston (3), that, in order to attach the easement to the dominant 

estate, it is not necessary that it should be created at the moment 

when either the dominant or the servient estate is created, if 

the purport of the deed is to create an easement for the benefit 

of the dominant estate, The position, therefore, is that a 

restrictive covenant runs with the land if created for the benefit 

of the land conveyed or of that of which ‘the grantor remains 

the owner, and is intended to be annexed to such land ; in other 

words, when by the construction of a grant it appears that it was 

the intention of the parties to create or reserve a right inthe 

nature of a servitude in the land granted, for the benefit of other 

land owned by the grantor,—no matter in what form the inten- 

tion may be expressed, such right, if not against public policy, will 

be held to be appurtenant. to the land of the grantor, and 

binding on that conveyed to the grantee, and the right and 

burden, thus created and imposed, will pass with the land to 

all subsequent grantees, The converse proposition also holds, 

because a grantor may impose restrictions for the benefit of the 

land already sold as of that remaining in his hands which he 

proposes to sell. Collins v. Castle (4), Spicer v. Martin (5), 

Nottingham v. Butler (6), Standen v. Chrismas (7), Morland v. 

Cooke (8), Austerberry v. Oldham (9), Richards v. Harper (10), 

and Leech v. Schweder (11). The position is stronger when, 

as here, there are mutual covenants. Henals v, Cowlshow (12), 
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Whitney v. Union Railway (1), Whatman v, Gibson (2), 
Child v. Douglas (3) and notes to Ladd v. Boston (4). The 
conclusion, therefore, is irresistible that the defendant, in the 
case before us, does not occupy any better position than his 
vendor, even ifit be assumed that he had not, notice of the 
terms of the grant in favour of the plaintiffs. 

The same conclusion may be supported from another point 
of view. It has been found concurrently by the Courts below, 
that, if the wall erected by the defendant, is permitted to be 
retained, the house of the plaintiffs will become uninhabitable, 
It is clear, therefore, that, ifthe grantor had erected this wall, 
he might have been compelled to pull it down, because as he 
had granted the land to be used for a particular purpose, he was 
under an obligation to abstain from doing anything on the 
adjoining property belonging to him, which would prevent the 
land granted from being used for the purpose for which the 
grant was made, Srddons v. Short (5). It is clear, further, that 
this obligation extends to an assignee of the reversion and ad- 
joining land. Aldin v. Latimer (6), Wilson v. Queen's Club (7), 
Hall v. Lund (8), North Eastern Rathway Company v. Elliott (9) 
and Caledonian Ratlway Company v. Sprott (10). From this 
point of view also, the plaintiffs are entitled to succeed ; but it 
is clear, in our opinion, that they are also entitled to succeed 
on the strength of the express covenant in their conveyance. 

The result, therefore, is that the decree, made by the Court 
below, must be confirmed, and this appeal dismissed with costs. 


A, T, M. Appeal dismissed. 


(1) (1858) 11 Gray 359, 71 Am. Dec, 716, 
(2) (18%8) 9 Sim 196, 47 R. R. 214, 59 E. R. 833. 
(8) (1854) Kay 660, 101 R. R. 736, 69 E, R. 237. 
(4) (1890) 21 Am. 8t. Rep. 484. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


BAOLI BIBI AND OTHERS 
v. 


HAMIJUDDI MANDAL AND OTHERS.” 


Rent suit—Addition of party defendant—Previous suit against some of the 
representatives of original tenant—Subsequent suit against same person— 
Petition to be added party defendants by remaining represextutires— 
Petitioners, if can object to frame of suit—Dispussession—Revisional 
jurisdiction of High Court, 

Where some of the landlords brought a suit for arrears of rent against some 
only of the representatives of the original tenants and got a decree and subse- 
quently another suit was brought by them framed in the same manner against 
the same defendants, without any notice to the others, and the remaining 
representatives applied to be added as party defendants in the subsequent suit : 

Held, that the Court should, after summarily determining that the peti- 
tioners were representatives of the original tenants and were in joint possession 
of the holding in which they claimed un interest, add them as party defendants. 

The mere circumstance that the landlords succeeded ina previous suit of 
which the petitioners had no knowledge, was not sufficient to show that they 
were entitled to succeed in the subsequent suit, The petitioners were entitled ta 
take exception to the frame of tha suit. . 

The effect of the previous decree was not dispossession of the petitioners, 

The High Conrt can interfere in the exercise of its revisional jurisdiotion 
with the order of refusal of the origianl Court to add the petitioners as 
defendants, 

Promothy v., Rakhal (1) and Dwarka Nath v. Kishori Lai (2) referred to.. 


Application for Revision by the Petitioners, 
Application to be added as party defendants in rent enit. 


The facts of the case and arguments appear sufficiently from’ 


the judgment. 
Moulvi Nuruddin Ahmed (for Moulvi Zahadur Rahim ene) 
for the Petitioners. 


Babus Tratlakhya Nath Ghose and Hart Charan Sarkhel for. 


the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an. 
order by which the Court below has refused to add the petitioners: 


* Civil Rule No 442 of 1910, against an order of Babu Asutosh Ghose,’ 


Munsiff of Basirhat, dated the 9th December, 1909, 
(1) (1810) 11 0. L, J. 420. (2) (1910) 11 0, L. J. 426, 
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as defendants in a suit for rent. The case for the petitioners is 

that the original tenants of the holding were two persons of the 

name of Rajoo Mandal and Danes Mandal, that after their death 
the plaintiffs landlords brought a suit for arrears of rent against 
some only of their representatives and got a decree and that they 
have now brought the present suit framed in the same manner 
against some only of the representatives of the original tenants, 
without any notice tothe others, They, therefore, applied to 
the Court below to be added as parties defendants on the allega- 
tion that they were co-sharers of the tenants defendants and were 
in possession of the holding in that character. It may be men- 
tioned here that this petition accorded with the defence of the 
original defendants who had alleged in their written statements 
that they alone were not liable for the whole rent and that as the 
present petitioners were interested in the tenancy as representa- 
tives of Rajoo Mandal and Danes Mandal, they should be joined 
as defendants. The Court of first instance thereupon without 
any enquiry recorded the following order which we are invited 
to revise. ‘Some new persons appear and pray to be added as 
defendants. This being a rent suit, no third person can be added 
as defendant. The petition is rejected.” It is obvious that 
this order cannot be supported. If the allegations of the petitioners 
are true, they are not strangersto the land. Their case is that 
they are quite as much interested in the tenancy asthe persons 
made defendants by the plaintiffs landlords, and that if a decree for 
rent is allowed to be passed behind their back and without any 
opportunity afforded to them to contest the claim of the plaintiffs, 


- they are likely to be seriously prejudiced, as the plaintiffs have 


claimed rent at arate higher thana that payable in respect of the 
lands of the tenancy. In our opinion, the Court ought to have 
determined summarily whether the petitioners were, as alleged 
by them, representatives of the original tenants and were in joint 
possession of the holding in which they claimed an interest ; if he 
found that they were so interested, their application ought to have 
been granted. In view of the provisions of section 26 of the Bengal 
Tenancy Act, and, of the principle deducible from the cases of 
Peary Mohan v. Kumaris Chunder (1) and Ananda Kumar v. Hart 
Das (2), it cannot be disputed that upon the death of the original 
tenants, the heirs are liable for rent, even though not in possession, 
until they- surrender, and, the heirs as a body ate entitled to 


(1) (1892) I, L. R. 19 alo. 799. 
(2) (1900) I, L. R. 27 Oale. 515; 4 0, W, N. 608, 
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claim recognition from the landlord. See also Moazam v. 
Bhouddin (1). 

The learned vakil who appears to show cause has, however, 
contended that the petitioners need not have been joined as 
defendants, because, first, the plaintiffs succeeded on a previous 
occasion in their attempt to obtain a decree for rent behind 
their back, which decree still stands unreversed ; secondly that 
the effect of the previous decree is the dispossession of the peti- 
tioners and till they are restored to possession by a decree of 
Court they cannot legitimately claim to be joined as defendants 


and, thirdly, that as the plaintiffs are co-sharer landlords, any - 


decree for rent obtained by them will have the effect of a decree 
for money and is not likely to prejudice the interest of any person 
who has not been brought on the record as a party defen- 
dant. In our opinion these reasons are not sufficient singly or 
collectively to justify the order of the Court belew. The mere 
circumstance that the plaintiffs succeeded ina previous suit of 
which the petitioners had no knowledge till recently, is not suffi- 
cient to show that they are entitled to succeed on the present 
occasion. They are clearly entitled to take exception to the 
frame of the suit. Weare further of opinion that the effect of 
the previous decree was not the dispossession of the petitioners. 
In fact it is dificult to appreciate how it can be suggested that 
the petitioners who allege that they are in actual occupation of the 
lands of the tenancy, have been dispossessed in the eye of the law 
simply because the landlords have chosen to obtain a decree for 
rent against some only of the representatives of the original 
tenants. As regards the third reason assigned, it is not necessary for 
us to discuss what would be the precise effect of a decree for rent 
in the suit as framed. It is sufficient to say that if the petitioners 
are really interested in the tenancy as they allege, and if. their 
co-sharers alone have been brought on the record as defendants, 
the results of the omission to join them as defendants would be 
disputes and suits between themselves, their landlords, and the 
purchasers at the execution sale. In order to avoid multiplicity 
of litigation, it is obviously desirable that the petitioners should 
be added as defendants if itis proved that they are interested in 
the tenancy as representatives of the original tenants. 

It has been finally suggested as a last resort that even if the 
order of refusal of the original Court to add the petitioners as 
defendants, be assumed to ba erroneous, ic is not competent to 


(1) (1900, 5 O. W, N, 182 (199. 
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this Court to interfere in the exercise of its revisional jurisdiction. 
This contention is manifestly unsustainable in view of the deci- 
stons in Promotha Nath v. Rakhal Das (1) and Dwarka Nath v. 
Resort Lal (2). 

The resuit, therefore, is that this Rule is made absolute, and 
the order of the Court below dated the 9th December 1909 dis- 
charged. The case will be remitted to the lower Court so that 
the question of the alleged title of the petitioners may be investi- 
gated, Ifit is proved that they are co-sharers in the tenancy 
they must be added as defendants. Costs of this Rule will abide 
the result, We assess the hearing fee at one gold mohur. 

A. T. M. Rule made absolute. 
(1) (1910) 110 L. J, 420, (2) (1910) 11 O, L, J. 426. 


—— ee 


‘CRIMINAL REVISION. 


Before Mr. Fustice Harington and Mr. Fustice Teunon. 
SASIBHUSAN SEAL 


v 


MANIK LAL NUNDY.* 
Prosecution, stay of —Pendenoy af cicil proceedings. 

Case in which the High Court directed the stny of a prosecution on the 
charge of forgery, during the pendency of a civil suit in which the genuineness 
of the document would be a material issue. 

Rule obtained by the Accused. 

Prosecution for forgery. 

The material facts and arguments appear from the judgment. 
Babu Manmatha Nath Mukerji for the Petitioner. 

Mr. Monnier and Babu Atul Krishna Roy for the Opposite 


Party. 

The judgment of the Court was as follows : 

This isa Rule calling upon the Chief Presidency Magis- 
trate to show cause why the prosecution in this petition. 
complained of should not be stayed on the ground that the 
genuineness of the document which is the subject of the prosecu- 
tion is a question at issue in a civil suit, and, therefore, criminal 
proceedings ought not to be taken in respect of it until the deter- 
mination of the civil suit. 


+ Criminal Revision No. 779 of 1910, against an order of D. Swinhoe, Kaq., 
Offg. Chief Presidency Magistrate of Oalcutta, dated the 2nd March 1910. 
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What has happened is this : the prosecutor in the criminal 
case sued the defendant ona promissory note, In the course 
of the proceedings an affidavit was filed by the defendant 
which disclosed a letter on which the defendant relied as showing 
that there was a special arrangement with regard to the 
promissory note which would be an answer to the suit brought 
against him on that note by the prosecutor. The prosecutor 
says that the letter is a forgery. Heat once took proceedings 
against the defendant in the criminal Court for forgery. 

On the hearing of this Rule he strongly resisted the applica- 
tion that the criminal prosecution should be stayed until the 
civil suit is decided. 

Now, it is perfectly true, as he says, that the fact standing 
alone that there is a civil suit would not in all cases be a sound 
reason for staying the criminal proceeding. But in this particular 
case the letter has been disclosed in the course of a civil 
proceeding and is relied on by the defendant as his answer to 
the plaintiff’s claim and for the purpose of establishing his 
answer that letter is a necessary part of his case. And the 
question whether the letter is a genuine document or not, it 
appears to us, will be a principal issue in the suit brought 
against him by the prosecutor. Under the circumstance we 
think that the criminal proceedings ought to be stayed. 

In this particular case there is even more reason for staying 
than there is in ordinary cases, because the civil suit has been 
brought by the same person who has instituted the criminal 
proceeding. _ The civil suit was brought by him first in point 
of time and it lies in his hand to expedite the hearing of it. 
The argument, therefore, which is often used that the criminal 
proceedings ought not be allowed to hang indefinitely does 
` not arise in this case, because, it rests in the hands of the prose- 
cutor to have the civil suit determined without delay, and then 
to take such criminal proceedings as he thinks proper. 

Inasmuch as there is a serious allegation with reference 
to the letter we do not think it right to allow that letter to 
go out of the Court’s control; we direct that the letter be 
impounded and the criminal proceeding be stayed pending 
the hearing of the civil suit. ‘The Rule, therefore, is made 
absolute. 

N. E, B. i Rule made absolute. 
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“PRIVY COUNCIL. 


PRESENT : Lord Atkinson, Lord Shaw, Str Arthur Whson, 
and Mr. Ameer Als. 


BOHRA THAKUR DAS AND OTHERS 
i v. 


THE COLLECTOR OF ALIGARH AND OTHERS. 


[CONSOLIDATED APPEALS FROM THE HIGH COURT oF JUDICATURE 
AT ALLAHABAD.] 

Mortgage bond—Ounstruction—Ueufructuary mortgage of two propertiss— 
Mortgages purchasing one of them in emecution of œ deores on a prior 
mortgage—Liabllity of the other property to pay the whole mortgage debt— 
Mortgagse undertaking to pay the Gucernmont revenue—8uit to redeom 
the other property by purchasers of equity of redemption— Mortgagee’s 
right to taok on the amount af Gocernment revenue paid—Laches—Lquity. . 

Where two properties are mortgaged under a second mortgage and one of 
them is swallowed up by a prior mortgage, the whole burden of the second 
mortgage fails on the remaining property entirely. 

Where the second mortgage deed contained a covenant that the mortgagee 
should pay the Government revenue on two properties, which were separately 
assessed, from the rents and profits of the properties mortgaged, retain certain 
fixed amount for interest and pay the mortgagor a certain yearly gum as 
malikana and if the Government revenue was enhanced the mortgagor was to 
be Hable for the amount of the enhancement : . 

Held—That ‘the mortgagee had undertaken the duty of meeting the 
Government demand and it was his duty to pay the Government revenue for 
Both properties ; that the mortgages could not be allowed to throw the burden of 
his own Jaches on the property for which the revenue was not paid and that 
any equity that might have been invoked against the mortgagor, who was 
not seeking redemption, did not arise against the purchaser of the equity ok 
redemption. 


. Two appeals (consolidated by an order of His Majesty in 
Council) against two judgments and decrees of the High Court- 
of Judicature for the North-Western Provinces, dated the 
toth April, .1906, in a suit for redemption of a mortgage in which 
the Courts below differed as to the amount of redemption money 
payable by the plaintiffs (appellants.) 

-The main question for determination on the appeals related 
to the amount of redemption money payable by the appellants. 

The facts of the case appear sufficiently from the judgment 
of their Lordships of the Privy Council and of the High Court-({1) 

o- Mr. DeGruyther. K. C. and Mr B. Dube for the Appellants: `- 

(1) (1906) I, L. R, 28 All, 698; 8 A. L, J. 485, 439. 
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The mortgagee is not entitled to tack on to the principal debt 
the enhanced amount of Goverment revenue for mouza Kachaura, 
and to realise the same from the property other than mouza Kach- 
aura, The Transfer of Property Act does’not apply to this case, 
but if it does apply, as held by the High Court on the authority 
of Girdhar Lal w. Bholanath (1), section 72 must be read with 
sectiou 76 of that Act, and as under the mortgage the mortgagee 
undertakes the duty of paying the Government revenue, he is not 
now entitled to succeed in his claim as against the appellants. 


Kamaya Naik v. Devapa Rudra Natk (2) does not apply as 
the mortgagee in this case is as much bound to pay the Govern- 
mert revenue as the mortgagor. In any.case the mortgagee is not 
entitled to any interest on the enhanced amount of the Govern- 
ment revenue. The suit is not brought by the mortgagor, and 
whatever equity there may be between the mortgagee and the 
mortgagor under the circumstances of this case, there could be 
no question of any such equity between the appellants and the 
mortgagee. l 

Mr. G. E. A. Ross and Mr. A. M. Dunne, for the Respondent 
adopted the argument on which the High Court based its judg- 
ment and submitted that under the circumstances the burden 
of the whole mortgage fell entirely on the village Agrana, and 
that the mortgagee was entitled to get from the appellants the 
enhanced Government revenue assessed on Kachaura for the 
years 1873 to 1878, with interest thereon at 12 per cent. 

Mr. DeGruyther, in reply, further referred to the Civil 
Procedure Code (Act XIV of 1882), section 584; the Indian 
Contract Act section 69; the Indian Trusts Act, section 90 and 
Kanu Ram Das v. Mozaffer Hosain Shaka (3). 


“The Judgment cf their Lordships was delivered by 


‘ Mr: Ameer Alii—These two appeals, which have been 
consolidated by an order of His Majesty in Council, arise out of 
a suit for redemption brought by the appellants in the Court of 
the Subordinate Judge of Aligarh in the United Provinces. 

The property in suit, a 6 biswa share of Miuzi Agrana, was, 
with an 11 biswa share of Mauza Kachaura, mortgaged in 
January, 1870, by a Mr. William L. Gardiner to one Bakhshi 
Nand Kishore, since deceased, for a sum of Rs. 5,000. Under the 


(1) (1888) I. L, R. 10 All 611, at p. p. 614 and 615. 


(2) (1896) I. L. R. 23 Bom. 440. AE 
(8) (1887) I. L. R. 14 Gale, 809, at p. 825. 
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terms of the mortgage the mortgagee was to have possession of 
the mortgaged properties, realise the rents and profits and pay 
therewith the Government revenue which was separately 
assessed on the two shares. Out of the balance he was to retain 
.Rs. 600 for the interest on the loan and pay the mortgagor a 
yearly sum of Rs, 2,400 as malikana or proprietor’s allowance. 
In view of settlement proceedings in progress at the time, the 
deed further provided that “if at the recent settlement the 
Government revenue, which is paid at present, is enhanced or 
decreased to some extent, I [meaning the mortgagor] shall be 
entitled and liable for it, and the mortgagee shall have nothing 
to do with it.” 

As a matter of fact, the revenue respectively assessed on the 
two properties was enhanced, in the case of Kachaura by Rs. 895; 
in that of Agrana by Rs. 469. 

On 20th December, 1873, the equity of redemption in 
Agrana was acquired by the predecessor in title of the appellants 
who afterwards sued and obtained a decree for the apportionment 


of the malikana duein respect of the 6 biswa share of Agrana. 


Admittedly, the plaintiffs, appellants, have since received from 
Nand Kishore or his representatives the mahkana for Agrana 
less the enhanced antount of the Government revenue assessed 
on it. 

William Gardiner appears to have executed in.1868 a simple 
mortgage of Kachaura in favour of Nand Kishore and another, 
who in 1878, purchased the property in execution of a decree’ 
on their mortgage. Théy obtained possession, however, of only 
11 biswa share under a decree of the Court. 2 
_ Inthe present suit the appellants seek to redeem Agrana 
upon payment of a proportionate share of the Rs. 5,000 ; their 
contention being that as Nand Kishore purchased one of the 


‘properties on which the mortgage debt .was secured, it was 


pro tanto satisfied, and Agrana was only liable for the share 
legitimately chargeable on it. As Kachaura was sold and 
purchased by Nand Kishore in execution and part satisfaction of 
a decree obtained. on the prior mortgage of 1868, the Courts ia 
India properly overruled the appellants’ contention which has 
not been pressed before this Board. - 

Agrana, therefore, is now liable for the entirety -of the’ 
mortgage debt. But the defendant, the Collector of Aligarh, 
representing the estate of Nand eos, among other pleas, 
urged that the mortgagee had from the date of the enhancement 
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up to the time of his purchase paid the additional revenue 
assessed on Kachaura for which the mortgagor had made himself 
liable, and he was consequently entitled to tack on to the 
mortgage debt the amounts so paid, with interest from 
1873 to 1878. 

This claim was disallowed by the Court of first instance whose 
judgment was affirmed by the District Court. In second appeal 
by the defendant the High Court of Allahabad has taken a 
different view, It has held upon the construction of the clause 
in the mortgage bond relating tothe liability of the mortgagor 
in case of enhancement of Government revenue, that, as the 
mortgagor did not fulfil his promise to pay the enhancement, 
and that consequently the mortgagee had himself to pay the 
enhancement to save the property from being proceeded against 
for arrears of Government revenue, the defendants were entitled 
to the amount of Rs. 895-15-9 which they paid from 1873 to 1878 
inclusive, with interest. The accounts taken on this basis have 
swelled the amount payable by the appellants in orderto redeem 
Agrana to over Rs. 30,000. ) 

Their Lordships regret they cannot concur with the learned 
Judges of the High Court either in the construction of the 
clause under reference or in the view they have expressed 
regarding the liability for the payment of the enhanced amount 
of the assessment on Kachaura. The mortgage bond provided 
that the mortgagee should, like the mortgagor, remain in 
possession of the mortgaged properties during the term of the 
mortgage, and “pay the Government revenue of his own 
authority.” He had thus undertaken the duty of meeting the 
Government demand. The provision was as much for his own 
safety as that of the mortgagor. The condition as to mutation 
of names may be taken to have been duly carried out and his 
name placed on the Collector’s Register as- mortgagee in 
possession. The demand for payment of Government revenue 
would in the ordinary course be made upon him. 

The matkana had been fixed on the basis of the existing 
revenue on the two properties; but as settlement proceedings 
were pending which involved a possibility of a modification in 
the assessment, .the parties provided that, in case of reduction 
the mortgagor should have the benefit, whilst in case of 
enhancement the liability should be his. In other words, if the 
assessment was lowered, he would receive more by way of 
maitkana, whilst if it was enhanced he would be entitled to less. 
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P. O, Their Lordships do not understand that the mortgagor by 
1910. the clause under reference, agreed to pay year by year separately 

et Saeed - 
RBohia Thakur Das. tbe enhanced amount to meet the Government demand, or that 
v, the clause in any way altered the liability of the mortgagee in 

The Oollector of : 

Aligarh, possession to pay the Government revenue assessed on the 
ie fo aa mortgaged properties. The conduct of the mortgagee in respect 
= of Agrana may be taken as affording some indication of the 


meaning the parties attached to the clause. After the decree 
for the apportionment of the malikana in respect of Agrana, 
he invariably deducted the additional amount of the assessment 
from the sum payable to the appellants. Instead of taking the same 
course with regard to Kachaura, he appears to have paid to the 
mortgagor the whole ma/rkana less the share payable for Agrana. 

In their Lordships’ judgment the principle on which the 
learned Judges of the High Court have based their view of the 
rights of the parties is not applicable to the circumstances of the 
present case. It was the plain duty of the mortgagee to pay the 
Government revenue for both properties ; in one case he took care 
to protect himself by deducting the enhanced revenue from the 
makkana;inthe other he omitted to do so. Whatever the 
reason, he cannot be allowed now to throw the burden of his 
own laches on Agrana. In the present suit it is not the mortgagor 
who is seeking to redeem the property ; and it seems to their 
Lordships that any equity that might have been invoked against 
him does not arise as against the plaintiffs. 

On the whole their Lordships are of opinion that the decree 
of the High Court dated the roth April, 1906, in second appeal, 
265 of 1904, should be affirmed, and the decree of the High 
Court of even date in second appeal, 298 of 1904, should bé 
discharged, and in lieu thereof it should be ordered that the 
accounts between the parties should be taken on the lines laid 
down by the District Judge in partial modification of the Order 
of the Court of first instance. And their Lordships will humbly 
advise His Majesty accordingly. 

Their Lordships think that, in the circumstances, the parties 
should bear their respective costs before this Board and in the 
High Court. 

Messrs, Barrow, Rogers and Nevill—Solicitors for the 
Appellants. 

Soltcstor, India Ofice.—Solicitor for the Respondents. 

J. M. P. Apbeal allowed. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Harington, Mr. Fustice Mookerjee and 
Mr. Fustice Teunon. 


SURENDRA NATH GHOSE | 
3 A 
KING EMPEROR.* 

Forgery— Making a false doowment—' Dishonestiy’—' Prandulentiy’— Penal Code 
(Act XLV of 1860}, Sees, 24, 25,464, 487, 471—Altering a document 
in a material part. 

Per Harington and Mookerjee JJ.—The addition of a name to the list of 
attesting witnesses of a kabuliat (an instrument which need not in law be 
attested) does not amount to “ making a false document” within the meaning 
of section 464 of the Indian Penal Code. 

Per Mookerjes J.—" Defraud” involves two sane une namely, deceit and 
injury to the person deceived, that is, infringement of some legal right possessed 
by him, but not necessarily deprivation of property, 

The teat for determining whether an alteration of a document is “ material” 
or not is to see whether the addition gives a different legal character to the 
writing and whether it completely changes the nature of the relation towards 
each other of the parties to it and their remedies upon it. In other words, 
does the change in the instrument cause it to speak a different language in 
legal effect from that which it originally spoke? ; 

An alteration stating a falsehood, either expressly or by implication, 
by way of incroasing the apparent evidence of the genuineness of the docu. 
ment; is noć a ‘material’ alteration. 

` Per Harington J.—Making a document with the intention to induce a 
false belief that the maker could prove the document when examined asa 

` witness is not ‘making a false document” within the meaning of section 464 

of the Indian Penal Code, - 

Per Teuron J.—A kabullat isa document that goes to prove possession ag 
against a third person and for.this purpose the names of the attesting witnesses; 
that is, the apparent evidence of its genuineness, is a material part of the 


doonment, 


Appeal by the Accused. 
‘Conviction by the Sessions Judge agreeing with the 
unanimous verdict of a jury, under section 471 of the Indian’ 


Penal Code and sentence of two years’ rigorous imprisonment. 


i ‘The material facts appear from the judgment. 


Babu Narendra Kumar Basu for the Appellant relied on 


* Criminal Appeal No. 845 of 1910, against the decision of É Palit, Esge 
Sessions Judge, Jessore, dated the 26th March 1910, a a 
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Sufell v. Bank of England (1), Mohesh Chunder v. Kamini (2) 
and Venkatesh v. Baba (3). 


Mr. Orr (Dy. Legal Remembrancer) for the Crown relied 
on Siaram v. Daji (4). 


C. A. V. 
Their Lordships recorded the following opinions. 


Harington J.—This is an appeal preferred by one Surendra 
Nath Ghose against the conviction and sentence passed on him 
under section 471, Indian Penal Code, on his trial before the 
learned Sessions Judge of Jessore and a Jury. 

On the facts it appears that the appellant in the course of a 
proceeding under section 145 produced and filed two kabuliats. 
Each kabuliat had written in one corner of it the appellant’s 
name and there is evidence that it was written in the appellant’s 
hand. 

The kabuliats were genuine documents. It was the case for 
the Crown that between the time of the Police investigation 
which resulted in the 145 proceedings and the hearing before 
the Magistrate, the appellant placed his name on the document 
with intent that it should be believed he had witnessed the 
document and that, it is said, makes the document a forged 
document and brings him within the provisions of section 471. 

Before the trial the corners of the documents where the 
name had been written had been torn off: but it is conceded 
that nothing but the name appeared and there was no date 
and’ no allegation that the writer had been present at the execu- 
tion of the document. 

First it is contended for the Crown that in writing his 
name on the document the appellant had made it to appear 
that he. was a witness to the execution of the document, which 
he was not, and so had. “ fraudulently altered the document in 
a material part thereof” and had thus made a false document 
within the second clause of section 464. 

I do not agree with this contention, first, the document was 
not required by law to be attested so that even if the placing 
of the appellant’s signature on the document can be regarded 
as a statement that he has attested the document, even then 
I think he could not be said to have altered the document: "in 
a material part thereof.” 


(1) (1882) 9 Q. B; D 586. (3) (1890) I. L. R. 15 Bom 44. 
(2) (1885) I. L. B. 12 Oalc, 313. (4) (1888) I L, B. 7 Bom, 418, 
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The document remained precisely the same—the addition 
of the appellant’s name did not affect or vary the contract 
between the parties expressed in the kabuliats—and whether 
the appellant’s name, or any one else’s name were written in 
the corner or not, the document would be just as much binding 
between the parties, and just as much proveable ina Court 
of law. 

The respondent relied on the case of Sitaram Krishna v. 
Daji Devajt (1), but that case which professed to follow Sufell v. 
The Bank of England (2), has been expressly dissented from in 
the later case of Venkatesh Parbhuv. Baba Subraya (3) and in 
Mohesh Chunder Chatterjee v. Kamini Kumari Dabra (4). The 
later case is a direct authority for the proposition that the inter- 
polation of the name of a witness in a document which need not be 
attested is not a material alteration which would. make the 
instrument void. With that case I agree: and in my view an 
alteration which does not purport to affect the terms of the 
contract or its identity or its validity is not an alteration in a 
material part thereof. 

In Sufell v. The Bank of England (2), the question was 
whether the alteration of the number of a Bank of England 
note was a material alteration: it was decided that it was. 
But as is explained by Wilson J. in Mokesh Chunder Chatterjee’s 
case (4) the decision turned on the fact that a Bank of England 
note is not a mere contract but is part of the currency of the 
realm, and that the number was gua the currency of the realm 
a very material part of the note. 

Next it may be said that the signature of the appellant 
alone is a document within the definition of the Indian Penal 
Code and that being placed below the word “ witnesses” on the 
document it amounts to a statement that the appellant witnessed 
the execution of the kabuliat, and that if this be so this signature 
is a false document, and the false document having been made 
to support a claim under section 145, the appellant has com- 
mitted forgery as defined by section 463, and in using the 
document, has brought himself within the provisions of 
section 471. 

For the purpose of Chapter XVIII of the Indian Penal 
. Code an explanation of the expression ‘ making a false docu- 
ment ” is to be found in section 464. Under the first clause 


(1) (1888) I. L, R. 7 Bom. 418, (8) (1890) L L, R. 15 Bom. 44. 
(2) (1882) L. R. 9 Q. B. D. 855, (4) (1885) I, L. R. 12 Oale. 8148. 
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OBININAL. _ of that section a man makes a false document who makes or 
1910, signs a document (1), intending it to be believed that it was 
Surendra N ath made, signed or executed by or by the authority of some persons 
Ghose by whom or by whose authority he knows it was not made or 


King maser: signed or (2), if he makes it with the intent that it shall be 
aringi 7. believed that it was made or signed at a time when he knows 
oo it was not so made or sosigned. As to the first clause no 
question arises in this case, because the appellant wrote his 
own name. But as to the second clause the fact that the 
appellant wrote his own name on the document even as a 
witness does not in my view justify the inference that he 
intended it to be believed that the document was made, or his 
signature put, at a time when he knew it was not made or 
signed so as to bring the case within the second sub-clause of 
section 464, 

The document in question is a Bengali kabuliat. No date 
is appended to the signature of the appellant, nor is there any 
statement that the appellant was present when the document 
was executed. 

Having regard to the nature of the document the only 
intention which I think can be legitimately inferred from the 
placing by the appellant of his name on the document is the 
intention that it should be believed that if he were called into 
the witness box he would be able to prove the genuineness 
of the kabuliat. That might be by having been present either 
at the execution or on some occasion subsequent to the execu- 
tion wheu the person to be bound by the kabuliat had acknow- 
ledged the genuineness of his signature and that he had execu- 
ted the document. 

No doubt if the appellant came into the box and swore 
falsely that he had been present at the execution or that the 
execution had been admitted in his presence he would be liable 
to be convicted and punished for the crime of perjury. But if 
‘the only intention which can be legitimately inferred is the 
intent to induce a false belief that he could prove the document 
when examined as a witness, then I think he has not made a false 
document within the provisions of section 464 of the Indian 
Penal Code, because such an intention does not fall under any 
sub-clause of that section. Then if he has not made a false 
document within that section the conviction under section 471, 
Indian Penal Code, cannot stand. 

In my opinion the Judge inthis case has mis-directed the 
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jury. Heshould have told them that’ the interpolation of the 
appellant’s name as a witness, assuming that they were prepared 
to find that the appellant had interpolated his name, was not an 
alteration of the document in a material particuldr within the 
provisions of section 464, sub-section 2. And further I think 
he should have directed them that there was no evidence on 
which they could find an intent other than an intent that it 
should be believed that the accused was able, if called as a witness 
to prove the document and that, however, dishonest, that intent 
did not come within section 464 so as to make the document a 
“t false document” within that section. 

The result is, I think, that there ought to have been an 
acquittal in this case and that the conviction was brought about 
by a mis-direction of the jury on this point. I, therefore, con- 
sider that the appeal should be allowed, the conviction and 
sentence set aside and the prisoner acquitted. 

Teunon J.—In this case it appears that in proceedings 
under section 145, Criminal Procedure Code, inthe Court of the 
Sub-divisional Magistrate of Jhenida, the present appellant 
who was one of the first party to the said proceedings produced 
and used two documents. The documents, two kabuliats, were 
filed on behalf of the first-party on the 4th of July and were 
made exhibits on the 4th of August, 1909. 

When produced and used, below ‘the word stshad¢ that is 
‘attesting witnesses” the documents contained, with other 
signatures, the signature of the appellant. Suspicion having 
been aroused, the second party tothe section 145 proceedings 
obtained from the Registration office certified copies of the 
two documents and in neither of these copies does the signature 
of the appellant appear. 

The copies were produced in Court on the rst September, 
1g09, and when the two kabuliats were thereupon examined it 
was found that in each the portion containing the signature of 
the appellant had been removed. 

The ‘appellant’s prosecution was thereupon directed, and 
the committing Magistrate, being of opinion, that at some 
period subsequent to the execution and registration of the 
documents, the signature of the appellant-had been dishonestly 
or fraudulently inserted as the signature of a witness who had 
attested the execution of the documents, committed him to 
take his trial on two charges under section 471 read. with 
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section 465, Indian Penal Code, s. ¢., of dishonestly or fraudulently 
using as genuine a document which he knew to be forged. 

He was tried by the learned Sessions Judge of Jessore 
with the aid of a jury and has been convicted on both 
charges, and sentenced on each charge to 2 years’ rigorous 
imprisonment, the sentences to run concurrently. Hence 
this appeal. 

The kabuliats in question are documents which in law do 
not require attestation and in the appeal the one contention on 
behalf of the appellant is that the names or signatures of the 
attesting witnesses are not a material part of the document and 
that, therefore, the fraudulent insertion or addition of a signature 
purporting to be the signature of an attesting witness does not 
constitute the making of a false document within the meaning 
of section 464 of the Indian Penal Code. 

This contention has reference to the znd clause of 
section 464, which in substance provides that a person is said 
to make a false document when he fraudulently makes an 
alteration in any material part thereof. 

In support of this contention reliance is placed on the cases 
of Mohesh Chunder Chatterjee v. Kamini Kumars Dabra (1) 
and Venkatesh Prabhu v. Baba Subraya (2). In these cases, 
in suits brought by one party to a contract against the other 
party thereto, it was held, and no~doubt correctly, held that 
in the ease of instruments which do not require attestation, 
the unauthorised addition of a name or names to those of 
the attesting witnesses was not an alteration so material as 
to vitiate the instrument and render the contract contained 
therein unenforceable. 

The reply of the Crown to the appellant’s contention 
is two-fold. 

In the first place it is urged that though a fraudulent 
addition to the names of the attesting witnesses may not vitiate 
the instrument as between the parties thereto, yet when the 
document is used against a third person for an ulterior purpose, 
as in this case to prove possession of a certain parcel of land, 


‘the’ name of the attesting witness, that is the apparant 


evidence of the genuineness of the document is a material part 
thereof and an alteration which goes to increase that apparent 
evidencé is a material alteration. 
In the second place reference is made to the xst clause of 
(1) (1885) I, L. R 12 Calo, 318. (2) (1890) 1. L. R, 15 Bom 44. 
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section 464, which provides that when a person fraudulently 
makes a part of a document with the intention of causing it to 
be believed that such part was made at a time at which the 
maker knew that the said part was not made, such person is 
said to make a false document. 

It is then urged that the signature of the appellant, even if 
not a material part is still a part of the document placed before 
the Magistrate holding the enquiry under section 145, Criminal 
Procedure Code, and that the jury by their verdict have found 
that the signature was fraudulently made and made with the 
intention of causing it to be believed that it was made at a 
time at which the maker knew it was not made. It is thus 
contended that the making of a false document within the 
meaning of the rst clause of section 464 has been established. 

In deciding between these conflicting contentions, we must, 
I am of opinion, refer in the first place, to the definition of 
document contained in section 29 of the Indian Penal Code, 
and in the two explanations appended to that section. 

The portion of the definition material for the purposes of 
this case runs as follhws :—" The word document denotes any 
matter expressed......upon any substance by means of letters 
... intended to be used or which may be used as evidence of 
that matter.” 

The first explanation then says that it is immaterial whether 
the evidence is intended for or may be used in a Court of justice 
or not and the second explanation provides that in determining 
what has in fact been expressed reference may be made to usage. 

Section 30 of the Indian Penal Code, then defines what 
documents are to be considered valuable securities and it may 
be here observed that to forge a valuable security or to 
dishonestly use as genuine a valuable security known to be 
forged are aggravated offences punishable under section 467 
or section 471 read with section 467 of the Code, an alteration 
affecting the contract or altering the character of the instrument 
other conditions being satisfied, would bring the offenders 
within the scope of section 467. 

But here we are not concerned, it seems to me, with the 
kabuliat as a valuable security or with the question whether 
the alteration made, invalidates the contract as between the 
parties thereto. We are concerned with the kabuliat as a 
document going to prove possession as against a third person and 
for this purpose I am of opinion that the names of the attesting 
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witnesses, that is, the apparent- evidence of its genuineness 
form’ a portion of the document as important as any other, and 
that this portion is a material part of the document within the 
meaning and for the purposes of the 2nd clause of section 464, 
Indian Penal Code. ; ` 

‘I am, therefore, of opinion that the contention of the 
appellant fails, that the first contention of the Crown is 
well-founded, and that the fraudulent addition of the name or 
signature of the appellant to those of the attesting witnesses 
constitutes the making of a false document within the meaning 
of the 2nd clause of section 464. 

With respect to the second contention of the Crown it is 
not disputed that whether a material or immaterial part, the 
signature of the appellant, though no part of the document 
originally executed was a part of the document presented to the 
Magistrate in the section 145 proceedings. 

In order then to determine whether the conviction can be 
upheld with reference- to the Ist clause of section 444, that is, 
to determine whether the signature was fraudulently made with 
the intention of causing it to be believed that it was made at 
an anterior date, we have next, in my opinion, to ascertain what. 
facts have been found by the jury in arriving at their verdict of 
guilty and for this purpose we must refer to the charge 
delivered by the learned Sessions Judge. 

The portions of the charge material to the contention before. 


_~ 


us are as follows :— i 
“ The case for the prosecution is that a certain name was, 


‘falsely inserted in the two documents among the names of the 


witnesses to the execution of those documents. 

“ The question is whether that constitutes forgery......If the 
purpose. was ‘to deceive the Court into believing that the 
person whose name was inserted as an attesting witness was 
really an: attesting witness, then the act was a fraudulent one 
and the insertion of that name was an act done fraudulently. 
The jury. may take it from me... essthat such insertion would be, 
the making of a false document and if the object was to support. 
a‘ claim or title, or with intent that fraud may be committed, 
the act was forgery. . As already remarked, if the insertion of 
the name was done with the object of deceiving -the Court as to 
who were the attesting witnesses, then the act- was done. 
fraudulently, with intent to commit fraud or that fraud may be, 
committed. If then the jury found that the name in question 
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‘ was subsequently inserted for the purpose of deceiving the 
Magistrate who was trying the case under section 145, Criminal 
Procedure Code, into believing that that person was a witness 
present at the execution of the document and that he actually 
attested it, then the act of such insertion amounted to forgery. 

“In dealing with the question as to what such insertion 
meant, the jury must first consider whether there was any such 
insertion.” 

The learned Sessions Judge then proceeded to invite the 
attention of the jury to the evidence, for instance (1) the 
evidence going to show that when produced the documents 
were in tact, and that the portions now removed contained what 
purported to be the signature ofthe appellant, (2) the certified 
copies obtained from the Registration Office going to show that 
at the time of registration the name of the appellant did not 
appear on either document, (3) the general evidence given by 
the three prosecution witnesses one of whom for instance says that 
when the documents were produced in the course of the police 
investigation into the matters which led to the section 145 
proceedings they did not contain the signature of the appellant 
and that the signature of the appellant found on the documents 
when produced before the Magistrate was in appellant’s own 
handwriting, and (4) the statement of the appellant in which he 
says first that his name was not onthe documents, next that he 
did not see the name, then in answer to a further question 
says that when the documents were produced by him they 
were in tact and next says that he does not recollect, and finally 
declines to make any further. statement or offer any further 
explanation. f 

It cannot be said that the learned Sessions Judge’s charge 
is particularly well-arranged, but taking it asa whole, I am of 
opinion that in arriving at their verdict of guilty, the jury must 
be held to have come to the following findings : ; 

(1) That the name or signature of the appellant was in 
fact added or interpolated at some period subsequent to the 
registration of the documents, (2) that the addition or inter- 
polation was fraudulently made with the intention of deceiving 
the Magistrate into the erroneous belief that the appellant had 
in fact been present at the execution of the documents, and had 
thereupon affixed his signature as an attesting witness, and (3) 
that the addition or interpolation was made with the object of 
supporting a claim or title, or with intent that fraud might be 
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committed. On these findings I am of opinion that the 
fraudulent making of part of a document (z. e., the signature of 
the appellant) with the intention of causing it to be believed 
that such part was made at a long anterior date has been 
established. 

But my learned brother is of opinion that the materials 
before the learned Sessions Judge did not justify him in leaving 
it open to the jury to come to the second of the three findings 
set out above. 


On this point the materials before the Judge were the 
matters to which, as I have indicated, he invited the jury’s 
attention, and more particularly, (1) the position of the signature 
alongside other signatures immediately below the word stshadt 
(‘attesting witness”), (2) the evidence going to show that the 
addition was made after and not before the registration of the 
documents and (3), the appellant’s denial that his signature 
ever appeared on either document. 


With all deference to my learned brother, Iam of opinion 
that the materials indicated made it incumbent upon the Judge 
to leave to the jury the question now under consideration, and 
I am further of opinion that they justify the conclusion at which 
the jury have arrived. . 


Thus in my opinion the making of false documents within 
the meaning of the ist clause of section 464 of the Code as well as 
within the meaning of the znd clause has been established. 


As it has been further found that the false documents in 
question were made with the object of supporting a claim or 
title, or with intent that fraud should be committed, these false 
documents then become forged documents within the meaning 
of section 470 read with section 463 of the Code. 


It has not been suggested before us that the further finding 
implied in the verdict of the jury, viz., that the appellant 
fraudulently used the said forged documents knowing or having 
reason to believe them to be forged can be successfully attacked. 

For these reasons I would affirm the conviction of and the 
sentence passed on the appellant. 


On account of this difference of opinion, the case was laid 


before Mookerjee J. 


Babu Narendra Kumar Basu for the accused :—I rely on 
the cases mentioned in Harington J’s judgment as also -on 
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Oodey Chand v, Bhaskar (1) and Mangal Sen v. Sankar 
Sahai (2). I further submit that there was no “dishonest” or 
“ fraudulent” intention. See The Empress v. Mir Ekrar 
Ali (3), Guddappa v. Empress (4), Empress of India v. Fateh (5). 
Mr, Orr :—The cases relied on are all distinguishable. 
The present case falls within both the first and second 
sub-sections of section 464 Indian Penal Code. 


The following judgment was delivered by 


Mookerjee J.—The circumstances, under which the 
appellant Surendra Nath Ghose has been convicted of an offence 
under section 471 of the Indian Penal Code, have been narrated 
in the opinions recorded by my learned brothers Harington and 
Teunon, and need not be recapitulated at full length. On the 
4th August, 1909, the appellant deposed as a witness in a case 
under section 145 of the Criminal Procedure Code, in which 
he himself was a party. He stated inter alia as follows :— I am 
witness to the kabuliats exhibits I and II.” Later on, in 
cross-examination, he qualified the statement to some extent. 
“I was not a writing witness in any of the kabuliats.” The 
kabuliats had been executed on the 15th March and 3rd 
April, 1898, and had been registered on the sth April of that 
year. Certified copies from the Registration Office were 
produced, and these established conclusively that the name of 
the appellant was not on the original documents as an attesting 
witness before their registration ; in other words, that subsequent 
to the execution and registration of the documents, the name 
of the appellant was inserted in the list of attesting witnesses 
at the foot of each document. There is evidence to show that 
such insertion was made by the appellant himself. The position, 


therefore, is that the appellant placed his name on the- 


documents as an attesting witness after their execution and 
registration. The theory ofthe prosecution is that he did this 
with intention to have it believed that he had witnessed the 
éxecution of the documents. It is conceded that his name 
alone appeared on the documents, and that there was no date 
affixed thereto; on the other hand, there is no allegation that 
the appellant was actually present at the time of the exécution 
of the documents. Upon these facts, the charge was brought 


(1) (881 I L. B.6 Rom. 371.-. (3) (1880) I. L. B. 6 Calo. 482. 
(2; (1903) 1. L. R. 25 All 580, (4) (1879) 1 Weir. 542, 
(5) (1882) I.L, R. 5 All, 217. 
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against the appellant that he had dishonestly used, as genuine, 
documents (that is, the kabuliats) in which he had forged his 
name as an attesting witness. The Sessions Judge on the basis of 
an unanimous verdict of a jury has convicted the appellant 
under section 471 of the Indian Penal Code, and sentenced him 
to undergo rigorous imprisonment for two years. Upon appeal 
preferred to this Court, my learned brothers Harington and 


. Teunon have differed in opinion as to the legality of this 


conviction. The matter has, therefore, been referred to me 
under section 429 of the Criminal Procedure Code. 

On behalf of the appellant, the conviction has been assailed 
on the ground that the elements which must be proved, before 
a conviction under section 471 can be made, have not been 
established. It has been contended that the case is covered by 
neither the first nor the second clause of section 464—not the 
first, because there is nothing to show that any part of a 
document was dishonestly or fraudulently made by the appellant 
with the intention of causing it to be believed that such part 
was made at a time when, he knew, that it was not made; nor 
the second, because the appellant did not dishonestly or 
fraudulently alter a document in any material part thereof. 
These positions have been. strenuously controverted on behalf of 
the Crown, and an attempt has been made to support the 
conviction as justified by both the first and second clauses of 
section 464. 

In so far as the first clause of section 464 is concerned, to 
bring the case within its scope, it has to be proved that 
the act was done dishonestly or fraudulently. “ Dishonestly”’ is 
defined in section 24, which provides that whoever does 
anything with the intention of causing wrongful gain to 


one person or wrongful loss to another person, is said to 


do that thing dishonestly. ‘Fraudulently’ is defined in 
section 25 which provides that a person is said to do a thing 
fraudulently if he does that thing with intent to defraud but 
not otherwise. The question, therefore, arises whether when 
the appellant inserted his name as an attesting witness in the 
kabuliats, he could be said to have done so dishonestly or 
fraudulently. In my opinion, he cannot be held to have done 
the act either dishonestly or fraudulently within the meaning 
of these words as defined in sections 24 and 25 of the Indian 
Penal Code. [I am unable to appreciate how it can be seriously 
maintained that when the appellant inserted his name as an 
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attesting witness, his intention was to cause wrongful gain to 
one person or wrongful loss to another person. The insertion 
of his name as an attesting witness may have increased the 
apparent evidence of the genuineness of the instrument. But 
the insertion of the name by itself could not have been intended 
to cause wrongful gain to one person or wrongful loss to 
another person. It seems to me further to be obvious that 
the insertion of the name of the appellant as an attesting 
witness, could not have been done with intent to defraud. The 
expression “intent to defraud” implies conduct coupled with 
intention to deceive and thereby to injure; in other words, 
“ defraud” involves two conceptions, namely, deceit and injury 
to the person deceived ; that is, infringement of some legal right 
possessed by him, but not necessarily deprivation of property. 
This would be so, whether we accept the restricted interpretation 
of “defraud” given by Mr. Justice Banerjee in Queen 
Empress v. Saeed Khan (1), and by Sir James Stephen 
in his History of Criminal Law, Vol. IL 121, Vol. IH. 
187, or adopt the wider interpretation laid down in 
Queen Empress v. Abbas Ali (2), Abdul Rajahkhv. Queen 
Empress (3) and Reg. v. Toshak (4). Now, the instruments 
in this case were admittedly genuine and operative in law. If, 
therefore, when produced in a Court of law they were found to 
be genuine, it could not possibly be maintained that any person 
would be defrauded thereby. Let us assume for a moment that 
an unwary Judge relied upon the statements of the appellant, 
treated him as an attesting witness, and on the faith .of his 
allegation, found the instruments to be genuine, surely no body 
would be defrauded thereby, whether we interpret the word 
‘defraud’ in its wider or narrower sense; the person against 
whom the kabuliats might be successfully used could not 
maintain the position that there had been any injury to him or 
infraction of his rights. In my opinion, it is clear that the 
appellant had no intent to defraud when he inserted his name 
as an attesting witness in the documents in question. In 
popular phraseology, perhaps, his conduct may be described as 
dishonest and fraudulent, but his act does not fall within the 
scope of the definitions given in sections 24 and 25 of the Indian 
Penal Code. The essence of the matter is that although he might 
have intended that it should be believed that he was an attesting 


(1) (1898} I. L. B. 21 AIL 113. _ (8) (1885) P. R, 2 2r. 
(2) (1896) I. L, R. 26 Oslo 513. (4) (1849) 4 Cox. O. O. 38, 
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witness, he could not have thereby intended to cause -wrongful 
gain to one person or wrongful loss to another person or to 
defraud any person by his act. Iam further of opinion that the 
case does not fall within the first clause of section 464 of the 
Indian Penal Code, because there is nothing to justify the 
inference that the appellant intended it to be believed, that the 
document was made or his signature was put at a time when he 
knew it was not made or signed. His act is certainly consistent 
with the hypothesis that he intended it to be believed, that he 
would be able, if called as a witness, to prove the genuineness 
of the instruments, either because he had been present at the 
execution, or had, at some occasion subsequent to the execution, 
received an acknowledgment from the executant as to the 
genuineness of his signature. In so far, therefore, as the 
contention on behalf of the Crown, that the case falls within 
the first clause of section 464 is concerned, it must, in my 
opinion, be overruled. 

In so far as the second contention on behalf of the Crown 
is concerned, it is, in my opinion, full of difficulties and is 
entirely unsustainable. It will be observed that in order to 
bring the case within the second clause, it has to be established, 
quite as much as in the case of the first clause, that the act was 
done dishonestly or fraudulently. Apart from this element, 
however, the question arises whether the appellant altered a 
document in any material part thereof when he affixed his name 
to it as an attesting witness. Now, it must be taken as settled 
beyond the possibility of dispute that the interpolation of the 
name of a witness, in a document which need not be attested, 
is not a material alteration so as to render the document void. 
This proposition was enunciated by Mr. Justice Wilson in the 
case of Mohesh Chunder v .Kamint Kumari (1); there that 
learned Judge distinguished the case of Sufell v. Bank of 
England (2), where an alteration of the number of a Bank of 
England note so as to resemble another note of the same 
amount was held to be an alteration of an essential part of the 
note. The alteration to be material must be one which alters 
or attempts to alter the character of the instrument itself, which 
affects or may affect the contract which the instrument contains 
or of which it furnishes the evidence. This view has been fol- 
lowed in both Madras and Bombay. [Vazeerah v. Suryyanarain(3), 


(1) (1885) I L, R. 12 Cale. 318 (2; (1882) 8Q B. D. 585, 
` i8) (1891) 1 Mad. L. J. 388, l 
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and Venkatesh v, Baba (t)}. In the latter case, Sir Charles ORIMINAL, 
Sargent C. J. with the concurrence of Mr. Justice Telang 1910, 
dissented from the contrary view adopted inthe earlier decision surendra Nath 
in Siaram Krishna v. Daji Devaji(z). The view that an Ghose 


alteration in a document stating a falsehood, either expressly King Eupe 
or by implication, by way of increasing the apparent evidence Mookerjee, J. 
of its genuineness, is a material alteration, cannot be supported — 
either upon the authorities or upon principle. The principle 
which lies at the root of the doctrine, as explained by this Court 
in the cases of Gogun Chunder v. Dhurontdhur (3) and Gour 
Chandra v. Prasanna Kumar (4) is two-fold, frs that no man 
shall be permitted, on grounds of public policy, to take the 
chance of committing a fraud without running any risk of loss 
by the event when it is detected ; and secondly, that by the 
alteration, the identity of the instrument is destroyed, so that to 
hold one of the parties liable under such circumstances would 
be to make for him a contract to which he never agreed. It is 
manifest that the principle upon which the rule is based cannot 
be extended to cases in which there is no attempt to commit a 
fraud nor is there an alteration of the identity of the instrument. 
The test, therefore, which has always been applied to determine 
the materiality of an alteration in an instrument is based upon 
solid gound ; that test is to see whether the addition gives a 
different legal character to the writing, and whether it 
completely changes the nature of the relation towards each other 
of the parties to it and their remedies upon it. [Laws of England, 
Ed.. Lord Halsbury, Vol. X. section 740]. As has been well 
said, the test is, does the change in the instrument cause it to 
speak a different language in legal effect from that which it 
originally spoke? Has the change altered the legal identity or 
character of the instrument, either in its terms or in the relation 
of the parties to it? If it has, the change is a material 
alteration and invalidates the instrument against all parties not 
consenting thereto. [See, for instance, Homer v. Wallis (5), 
Bracket v. Mouniport (6) and Milbery v. Stoner (7), where the 
insertion of the name of an attesting witness in a bond after 
execution, was held to be a material alteration, because in those 
States, different periods of limitation are applicable to suits 
upon attested and unattested instruments.] Tested from this 


(1) (1890) I, L, B. 15 Bom. 44., (4) (1906) I. L. B. 38 Calo. 812, 3 O. L, J 868, 
(2) (1888) I. L. R. 7 Bom. 418, (5) (1814) 11 Mass, 809 ; 6 Am. Dec. 169 
(8) (1881) I. L. R. 7 Malo. 616, (6) (1838) 11 Maine 115. 

9 J, L, R. 257, (7) (1883) 75 Maine 69 ; 46 Am. Bep, 361. 
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point of view, there is no room for controversy that the 
insertion of the name of the appellant as an attesting witness to 
the .instruments in question does not constitute material 


alteration. This view is also in accord with that generally 


adopted in the American Courts [Fuller v. Green (1),] though 
I am not unmindful that in isolated cases, it has been 
maintained that as attestation furnishes a distinct and different 


medium of proof of the execution of the instrument, the addition’ 


of the sigaature of an attesting witness to an unattested 
instrument, may be a material alteration. Hillerson v. State (2), 
White v. Saxon (3) and Marshall v. Songler (4). It has been 
suggested, however, that the test to be applied to determine 
whether a document has been materially altered within the 
meaning of section 464, is different from the test to be applied to 
determine whether the alteration is material from the point of 
view of the rights of the contracting parties. In my opinion, 
there is no difference in principle between the two classes of 
cases. What is the purpose for which a kabuliat is used? It is 
not direct evidence of possession; it merely furnishes the 


evidence of a contract of tenancy between two persons. In so _ 


far as it furnishes such evidence, it may tend to corroborate 


evidence of possession of the land to which it relates. In other’ 


words, if A asserts against X that he has been in occupation of 
the land, and produces a lease thereof from B, the lease, if 
believed, may strengthen the oral evidence, because it furnishes 
a prima facie explanation of the alleged possession. It seems to 
me to be manifest that even if it be assumed that the addition of. 
the name of the appellant to the kabuliats as an attesting witness 
has increased the apparent evidence of their genuineness, such 
insertion has not, in any sense of the term, altered the document 
ina material part thereof. In this view, the attempt of the 
Crown to bring the case within the second clause of section 464 
of the Indian Penal Code cannot possibly succeed. 

In so far. as this second aspect of the case is concerned, 
I may add that it cannot be disputed that where the addition 
of an attesting witness has the effect of extending or altering 
liability under the document, for instance, where a document 
to be operative is required by law to be attested and yet has 
not been attested, the procuring of a witmess to sign as an 
attesting witness after the execution of the instrument and 


(1) (1885) 64 Wis 159, 24 N. W, 907, 54 Am. Rep. 600. 
(2) (1881) 69 Ala 1. (3) (1899) 1 1 Ala 399, 25 South IBA. 


(4) (1828) 10 Sorg. & Baw, (Pa) 164, 


é 
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without the consent of the maker, -may. be material and-may 
constitute an alteration; but where, as here, subscribing - wit- 
nesses have no influence upon the legal operation of the docu- 
ment, the addition does not change'the legal effect of the instru- 
ment and is consequently immaterial. The precise question, 
whether the addition of the name of an attesting witness to an 
Instrument, which does not require by law to be attested, does 
or does not constitute forgery, has been raised, so far as I have 
been able to trace, in one case only. In State v. Gherkin (1), 
It was argued that the insertion in a bond, after the execution, of 
the name of a subscribing witness constituted forgery. This 
contention was overruled, and it was held that putting a witness’s 
- name to a bond, not required to be attested by a subscribing 
witness, does not affect the validity of the bond and does not 
consequently constitute forgery. In fact, in the-“‘New Com- 
mentaries on the Criminal Law” by Bishop, (Vol. II, section 577) 
it is treated as settled law in the American Courts that the 
offence of forgery is not committed by the addition of the name 
of a subscribing witness to a bond not required by law to be 
witnessed, because the alteration effected is not material as it 
creates no falsity in the seeming legal efficacy of the writing. 
Blackwell v. Lane (2). The only case in the English Courts 
which has any bearing -on the subject appears. to be that of 
Reg v. Asplin (3). There it was ruled, in a case under the 
Marriage Act, 24 and 25 Vict. Ch. 98, section 37, that the addi- 
tion of a name as a witness where witnesses are required, is not 
an immaterial alteration, alchough but two witnesses are required 
and there are two witnesses without the added name. That case, 
‘therefore, is clearly distinguishable. There was also the addi- 
tional circumstance in that case that the witness, knowing his 
-own name to be Asplin, signed another name Richardson without 
authority; and it was held that though- there might not have 
been any intent to defraud, he was guilty under these cir- 
-cumstances. - : 

On these grounds, -I agree with ‘my learned brother 
Harington that the Sessions ‘Judge in this case ought to have 
-directed -the jury to -return a verdict of acquittal, and that the 
conviction of the appellant has been brought about by a mis- 
-direction of the j jury. : 


(1) (1847; 7 Iredell N, O. 208, 
(3) (1838) 4 Dev. & Bat. 113, 82 ‘Am: Dac 675, 
(3) (1873) 12 Oox. O, 0. 391. 
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The appeal is, therefore, allowed, the conviction and sentence 
set aside, and the prisoner acquitted. If he is still in custody, he 


must be released forthwith. If he is on bail, he will be discharged 
from his bail. | 


Apteal allowed. 


Before Mr. Fustice Harington, Mr. Fustice Mookersee 
and Mr,.Fusttce Teunon., 
SARAT CHANDRA MITTER AND ANOTHER 
v. 
KING EMPEROR. . 
Newspapers (Incitement to Offences) Aot (VII of 1808), Sections 2, 3;— 


Pallichitra, ‘ Newspaper’—Oriminal Procedure Code (Act V -of 1908), 
Seo 429—Opinion of third Judge, 


Per Mookerjes J.—Where the Judges composing the Court of appeal are 
equally divided in opinion upon the question of the guilt of an accused person, 


. though upon certain aspects of the case they may be agreed, the case of the 


accused is under section 429, laid before a third Judge whose daty it is to con- 
sider the whole case and all the points involved and it will be accomciig to the 
opinion of such Judge that the judgment will follow. 

The term ‘Newspaper’ in Act VIT of 1903 involves the idea of periodi- 
oity as also the fact that what is contained in the paper is public news or 
comment thereon. A monthly magazine and critioal review which in one 
particular issue contains sentences or paragraphs whioh may by stretch of 
language be deemed to contain publio news is not a ‘newspaper’ within 
the Act. 

Per Haringtonand Mookerjee JJ—On a consideration of the poem, it 
was not one which contained an incitement to murder orto an offence under 
the Explosive Substances Act or to an act of violence. 

Per Harington and Tewnon JJ.—A paper which manifestly contains an 
item of public news is ‘newspaper’ within the Aot, 


This appeal at first came on for hearing before Harington 


and Teunon JJ., when the following Judgments were delivered : 


Harington J.—This is an appeal against an order made 
for the forfeiture of a printing press under Act VII of 1908. 
Three points are taken in appeal: (1) That the Pallichitra is not a 
newspaper under Act VII of 1908: (2) That the poem is not 
proved : (3) That it does not contain any incitement to the 


. -crimes mentioned in section 3 of the Act.. 


As to the first point: A newspaper is defined under the Act 


* Criminal Appeal No, 121 of 1910, against the order of R. C. Hamilton, 
Ex, District Magistrate, Khulna, dated the 25th January 1910. 
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as meaning any periodical work containing public news or com- 
ments on public news. 

The Pallichitra is shewn to be a periodical work ; the issue 
before us contains some items of news as for example a report 
of the Khulna District Conference. It also reports as an item of 
news that a pleader Srijukta Jamini Chatterjee received Rs. 200 
from his employers which he handed over to the Conference. 
The Pallichitra clearly then comes within the definition of a 
newspaper. 

The next point that the Pallichitra was not proved at the 
hearing was not taken in the grounds when cause was shewn 
against the conditional order and moreover the paper appears to 
have been duly proved. 

The other point is more substantial. Section 3 of the Act 
provides that a Magistrate may make a conditional order for- 
feiling the Press, used or to be used in printing any newspaper 
containing "any incitement to murder or to any offence under 
the Explosive Substances Act 1908, or to any act of violence” and 
the question is whether this article contains any such incitement. 

The article is a poem and the poem depicts in allegory 
India under the domination of the English who are portrayed as 
evil: it glorifies a rising against the ruling power—by force and a 
destruction of the power of the British who are represented as 
demons. No doubt if sucha state of affairs came about, most 
probably murder, acts of violence, and perhaps offences against 
the Explosives Act would ensue. But nevertheless I do not think 
_ that a poem expressing a glorification of a rebellion or even a 
desire that there should be a rebellion and that it should be 
successful is enough. It is calculated no doubt to excite feelings 
of hatred and disaffection and to rouse in the minds of its readers 
a desire for revolution. 

But it does not in my opinion go so far as to amount to 
“an incitement to murder, or to any offence under the Explosives 
Act, or to any act of violence.” There must be something more 
direct and specific than what is to be found in this allegori- 
cal poem. 

No doubt the poem falls within the provisions of section 
124A,and if the legislature had enacted that printing presses 
used for the production of seditious literature might be forfeited, 
the order of forfeiture would have been most properly made: 
but the law as enacted gives very limited powers of forfeiture, and 
only enables presses to be forfeited where they are used for the 
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printing of newspapers which contains incitements to particular 
crimes, or to a particular class of crime, l ` 

- In my view such an incitement of this nature is not to be 
found in the poem in question, In my opinion, therefore, the 
appeal should be allowed and the order for forfeiture set aside. 

Teunon J.—In this appeal I have had the advantage of 
réading the judgment just delivered by my learned brother, and 
as On the first and second points taken in the appeall am in 
entire agreement with him, it is needless to add anything to what 
he has said on that part of the case. 

The third contention urged on behalf of the appellant is that 
the article on which the Magistrate’s order of forfeiture is based 
contains no incitement to murder or to any act of violence with-- 
in the meaning of section 3 of Act VII of 1908. 

l The portion of that section material to the question before 
us runs thus :—" In cases where a Magistrate is of opinion that 
a’ newspaper contains any incitement to murder......or to any act 
of violence,” such Magistrate may make an order in the terms 
of the section. Obviously this section does not extend to many 
writings which would fall within the’scope of section 124A of 
the Indian Penal Code as tending to excite feelings of enmity 
and contempt towards the King or towards Government as by 
law established, but in construing the section itis to be borne in 
mind that itis to be read with the General Clauses Act, X of 
1897, which in section 13 provides infer aia that words in the 
singular shall include the plural and vice versa. 

_ Now the article under consideration is an allegorical poem 
entitled “ Come, Mother, Queen of the village” which appeared 
in the Asar number of the Pallichitra newspaper. 

The interpretation to be placed upon the poem has been the 
subject of full discussion before us both in this appeal and also in 
the appeal of the editor of the newspaper, one Bidhu Bhusan 
Bose, against his conviction under section 124A of the Indian 
‘Penal Code in respect of the same poem. At the instance of 
the parties the two appeals, were heard at one and the same 
time and for the reasons set out in our judgment in the appeal of 
the editor we have come to the conclusion that the poem is an 
allegorical representation of India under British Rule, and that 
in his references to the ‘Crown,’ ‘the golden seat’, ‘ flames 
‘of fire’, ‘weapons’, ‘ destruction of the powér of the demons’ 
and“ oblation of blood,” the writer desires to glorify a rising 
against the dominant power, and calls upon his countrymen 
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who are represented as at present steeped in cowardice, to 
arise and destroy those in whose hands the power now is by 
force and bloodshed. 


In other words, in my opinion, the poem in effect, excites- 


to armed rebellion and mutiny and therefore contains incite- 
ment to all the many acts of violence that necessarily accom- 
pany an attempt by force of arms to overthrow a strong, estab- 
lished Government. Further, the writer, in fact, exhorts his 
readers to shed the blood of the present rulers of India, and of 
all who may seek to oppose them in their endeavour by use of 
force to substitute an Indian for the. existing British Government. 

With all deference to the opinion of my learned brother, the 
-~ Jaw does not, in my opinion, require anything more specific than 
this, and to hold that the incitement must be a direct incite- 
ment tosome more defined, or some isolated act of violence is, 
in my opinion, to limit the scope of the section and the useful- 
ness of the Act in a manner not warranted by the language used. 

I should therefore dismiss this appeal. 

On account of this difference of opinion, the case was 
referred to Mookerjee J. as third Judge under section 429 of 
the Criminal Procedure Code. 

Babus Narendra Kumar Basu and Sachindra Prasad 
Ghose, for the Appellant. 

Mr. Orr and Babu Atulya Charan Bose, for the Crown. 

ae C. A. V. 

The facts sufficiently appear from the judgment of 

Mookerjee J ,—This is an appeal under section 5 of the 
Newspapers (Incitéments to Offences) Act of 1908, against an 
. order absolute for forfeiture made under section 3, sub-section 
(5) of that Act. The appeal was heard in the first instance by 
my learned brothers Harington and Teunon who have differed 
in opinion. My learned brother Harington is of opinion that 
the order for forfeiture must be set aside, while my learned 
brother Teunon is of opinion that the order for forfeiture 
should be maintained, The case has, therefore, been laid before 
me under section 429 of the Criminal Procedure Code read with 
_ section 9 of Act VII of 1908. 

The circumstances, under which the order absolute for forfei- 
ture was made by the Court below, are set out in the opinions 
recorded by my learned brothers, and need not be recapitulated at 
full length. It is sufficient to state that the order has been made 
-òn the ground, that the “ Pallichitra” is a " Newspaper” within 


297 


CRIMINAL 


1910. 
ye 
Sarat Chandra 
Mitter 
t. 

King Emperor. 
Teunon, d. 


August, 17. 


298 


ORIMINAL, 


1910, 

ed 
Sarat Chandra 

Mitter 


v, 
King Emperor. 


Mookarjee, J, 


THE CALOUTTA LAW JOURNAL. (Vou. XII. 


the meaning of the Newspapers (Ipcitements to Offences) Act of 
1908, and that in the issue of it for Asarh 1316, was published a. 
poem “Esho ma palli-rani” which contains an incitement to 

murder or to an offence under the Explosive Substances Act 1908, 

or to an act of violence. The legality of the order of forfeiture has 

been questioned before me upon three grounds, namely, frst, that 

the “ Pallichitra” is not a newspaper within the meaning of the 
Newspapers (Incitements to Offences) Act 1908 ; secondly, that 

the poem has not been duly proved ; and s¢41rd/y, that it does not. 
contain any incitement to the crimes mentioned in section 3, 

sub-section (1) of Act VII of 1908. 

In so far as the first of these points is concerned, my 
learned brothers Harington and Teunon have held in con- 
currence with the original Court that the “ Pallichitra” isa 
newspaper within the meaning of the Act. After anxious con- 
sideration of the matter, I am constrained to adopt the view 
that the ‘Pallichitra” is not a newspaper within the meaning 
of the Act. Before Ideal with the question, however, it is 
desirable to point out that the matter is open for discussion 
upon this reference under section 429 of the Criminal Procedure 
Code. That section provides that when the Judges, composing 
the Court of appeal, are equally divided in opinion, the case 
with their opinion thereon shall be laid before another Judge of 
the same Court, and such Judge after such hearing, if any, as he 
thinks fit, shall deliver his opinion, and the judgment or order 
shall follow such opinion. Two points are worthy of note in 
connection with this section; frs¢, that what is laid before 
another Judge is the “case”; and secondly, that the judgment 
or order follows the opinion delivered by such Judge. Iam not 
now concerned with the question of the trial of two prisoners 
with regard to one of whom the Judges composing the Court of 
appeal may be agreed in their opinion, while as regards the 
other the Judges may be equally divided in opinion. In such a 
contingency, it is quite possible to maintain the view, that upon | 
a reasonable interpretation of the term " case,” what has to be 
laid before another Judge is the case of the prisoner as to whom 
the Judges are equally divided in opinion. I am now concerned 
only with the contingency in which the Judges of the Court of 
appeal are equally divided in opinion, upon the question of the 
guilt of one accused person, though upon certain aspects of the 
case, they may be agreed in their view. In such a contingency 
what is laid before another Judge, is, not the point or points 
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upon which the Judges are equally divided in opinion, but the 
“case.” This obviously means that so far as this particular 
accused is concerned, the whole case is laid before the third 
Judge, and itis his duty to consider all the points involved, before 
. he delivers his opinion upon the case. The* judgment or order 
follows such opinion, which need not necessarily be the opinion 
of the majority of the three Judges ; for instance, at the original 
hearing of the appeal, one Judge may consider the prisoner not 
guilty; another Judge may consider him guilty under one 
section of the Indian Penal Code, and liable to be punished in a 
certain way; the third Judge may find him guilty under a 
different section, and pass such senténce as he thinks fit ; itis this 
last opinion which prevails, subject to the provisions of section 377 
of the Criminal Procedure Code in the case of confirmation of 
sentences of death. The question, therefore, whether the 
‘‘ Pallichitra ” is or is not a newspaper within the meaning of the 
Act, is one of the matters which I am bound to take into 
consideration. Now the term ‘ Newspaper’ is defined in section 2, 
sub-section (1), clause (4), of Act VII of 1908, to mean 
‘any periodical work containing public news or comments on 
public news.” This definition, therefore, involves two elements, 
one of time of publication, the other of subject matter; in other 
words, the term ‘Newspaper’ as defined in the Act, involves 
the idea of periodicity, as also the fact that what is contained in 
the paper is public news or comment thereon. The definition, in 
my opinion, ought to be read asawhole, and in order to 
determine the true character of a publication and to enable us to 
answer whether it is a newspaper within the meaning of the Act 
or not, we must ascertain whether the work is periodically 
published and contains public news or comments thereon. It is 
not enough to take a single number and to pick out an isolated 
sentence or paragraph therein which may, by stretch of language, 
be interpreted to contain public news or comment thereon. In 
some cases, the character of a paper may be so manifest as to 
make it incontestable that it periodically publishes public news or 
comments thereon and is consequently a " Newspaper” within the 
meaning of the Act. The case before me is, however, of an 
entirely different description. The “ Pallichitra” is obviously 
a monthly magazine and critical review; but it is sought to be 
brought within the definition of “Newspaper,” because in one 
particular issue of it, sentences or paragraphs are to be found which 
may, by some stretch of language, be deemed to contain news, 
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In my opinion, when it was disputed that the “ Pallichitra ” 
was not a Newspaper, the prosecution ought to have 
established its alleged character by proof of the contents of more ~ 
than one issue of the paper; in other words, to bring a case 
under sub-section (1) ,of section 3 of Act VII of 1908, the 
character of the offending paper, as a newspaper, has to be first 
established, and this obviously may not always be- possible 
by production and proof of the contents of one issue only. 
It is conceivable that the matter complained of may be contained. 
in an issue of what is unquestionably a Newspaper (that is, which 
periodically publishes news or comments on news), though that 
particular issue may not contain any item of news ; the converse 
case is equally possible in which objectionable matter is contained 
in what is obviously not a Newspaper, and the mere fact that in 
that particular issue an isolated sentence or paragraph may be 
found which may be interpreted to contain public news or , 
comment thereon, does not make the publication a Newspaper. 
I feel no doubt whatever upon the materials on the record that 
itis a misuse of language to say that the " Pallichitra” is a 
“ Newspaper” within the meaning of Act VII of 1908. One might 
as well take an issue of the ‘Nineteenth Century” or the 
“Contemporary Review,” pick out a solitary passage or paragraph 
which may be interpreted to contain public news or comment 
thereon, and then maintain the position that the periodical 
is a Newspaper. The case before me manifestly discloses an 
attempt to extend the operation of the provisions of the Act 
to cases of papers to which they were never intended to be 
applied by the Legislature, in so far as such intention may be 
gathered from the language used in the Statute, The. first 
ground urged on behalf of the appellant, must consequently 
prevail. 

In so far as the second ground urged on behalf of the 
appellant, is concerned, it may, in one sense, be treated as 
unsubstantial, as the point does not appear to have been taken 
when cause was shown against the conditional order. But 
I may observe that the case does appear to have been conducted 
in the original Court with a certain amount of laxity, and 
the poem as also the paper were not regularly proved as 


‘they ought to have been. In cases of this description, it is 


essential that the proceedings should be regularly conducted, 


_ and the requirements of the law ought not to be ignored as idle 
forms, It is not necessary, however, to deal further with this 


. we 
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aspect of the case, as the order of forfeiture must be set aside on 
other grounds. 

In so far as the third ground urged on behalf of the appellant 
is concerned, it raises the question whether the poem contains 
any incitement to murder or to an offence under the Explosive 
Substances Act, or to an act of violence. The poem has been 
translated by one of the officers of this Court as follows: 

“Come, Oh Mother, Queen of the village; the day is 
drawing its full length to aclose. Let thy children rise up 
with bounding hearts, hearing thy great voice. I have sacrificed 
my life to take away the crown of victory from the enemy’s brow, 
and decorate thee, thou Queen of Queens, with it, in the battle 
of life.” 

“Led by mistaken ideas, and tormented by passion, I did 
not perceive and could not feel at heart, when (thy) golden seat 
disappeared.” 

“Now thy charming calls come pervading all through 
Bharat (India), and in the new light I see thee at the entrance 
of the Temple of Heart.” 

“Under the stamp of Asurs’ (Gods’ adversaries) feet, there 
are no Parijat flowers in the Nandan-garden ; and in the garb of 
a beggar, Indrani (the queen of the Heavens) is sorely suffering 
in the inmost recess of her heart.” 

“ The Suras (Gods) who have conquered death, see all this 
before them, and like cowards shut up their eyes for hatred and 
shame. O Mother, I do not know when for the Swadesh the 
Gods will rise up in a body, and burning with rage as fierce as 
the world-destroying fire, kill the force of their adversaries, and 
-relying on their own strength, and taking up their own arms, 
re-establish the throne of the Heavens by offering drinks of 
blood to the manes.” 


“ The six passions have, like the adversaries of Gods, come 
mastering over my heart and taken their seats at the (very) 
entrance to drown the Temple of Heart into the abyss of sin.” 


ss But what fear has he whose mother is the giver of redemp- 
tion. For if she be enshrined at heart, all shackles withdraw.” 


«u Allured by passions and repressed by mistaken ideas, I so 
long remained forgetful ; and when, O Mother, you came and 
found (my) heart shut against thee, you went away slighted. 
This stinging pain of bondage, more due to that sin, is burning 
in my heart. Is it after seeing this that you are calling us to 
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dispel the intoxicating inffuence of mistaken ideas (over the 
heart).” ‘ 
“ Hearing thy calls and benedictions, and getting a new life, 
[ have come with my heart to offer it as a sacrifice for your 
worship. I have brought my heart to install thee on it. So, 
Mother, Queen of the village, come and accept my heart for 
your seat, tinged as it is with blood.” . 
There has been some discussion at the Bar as to the true 
meaning of the poem. On behalf of the appellant it has been 
contended that it is an allegorical representation of the struggle 
between town life and country life; while on behalf of the Crown 
it has been urged that it is an allegorical representation of India 
under British rule. That the poem interpreted literally, makes 
no sense in many places is obvious to any reader of the original. 
I think it indisputable that it has a metaphorical meaning, and 
that itis intended by an innuendo to describe what the author 
deems to be the condition of India under British rule. But the 
question which I have now to consider is, not whether it justifies a 
conviction undersection 124A of the Indian Penal Code, but 
whether it contains an incitement to the offences mentioned in - 
section 3, sub-section (1) of Act VII of 1908. I have carefully 
read the poem, and I am unableto hold that it contains any 
such incitement. The passage upon which reliance has been 
principally placed on behalf of the Crown, is that in which the 
writer states that he does not know when the Gods will rise up 
in a body, and burning with rage as fierce as the world-destroy- 
ing fire, kill the force of their adversaries and re-establish the 
throne of the heavens by offering drinks of blood to the manes. 
It may be assumed that this embodies a thinly veiled glorifica- 
tion of rebellion, and implies a desire on the part of the writer 
that there should be a successful rebellion. But, this is clearly 
not sufficient to bring thecase within sub-section (1) of section 3. 
I agree with my learned brother Harington, that there must 
be something more direct and specific than what is to be found 
in this allegorical poem to sustain an order absolute under the 
Statute. The expression “Incitement’’ clearly implies the idea 
of rousing to action, instigation or stimulation ; and, as the Act 
expressly states, the incitement must be to murder or to an 
offence under the Explosive Substances Act or to an act of 
violence. If the use of seditious language, sufficient to bring a 
case under section 124A of the Indian Penal Code, was equi- 
valent to an incitement to the offences mentioned in section 3, 
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sub-section (1) of Act VII of 1908, the Legislature might appro- 
priately have framed the section in very different terms. In my 
Opinion, section. 3, sub-section (1) as framed, confers very limited 
powers of forfeiture, and I agree with my learned brother 
Harington that it is applicable only to cases of presses used for 
the printing of newspapers which contain incitements to the 
particular crimes or classes of crimes specifically mentioned in 
that section. The third ground urged on behalf of the appel- 
lants must, therefcre, prevail. 

The result is that in concurrence with my learned brother 
Harington, I hold that the appeal must be allowed,and the order 
for forfeiture set aside, 


N. K. B, Z Appeal allowed. 


PRIVY COUNCIL. 


PRESENT: Lord Atkinson, Lord Shaw, Sir Arthur Wilson and 
Mr. Ameer Als. 


DEBI BAKHSH SINGH 
v 


CHANDRABHAN SINGH. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF QUDH.] 


Oudh Estates Act (I of 1869), Seos. 8, 98 and 28—JIntestate succession— 
Sanad—" Rule of primogeniture.” 


In a case of disputed succession to the Talak of an Oudh Talukdar where 
there was a declaration in.the Sanad conferred in 1860 A.D. by the Govern- 
ment upon the grantee, whose nam: was entered in Lists 1 and 5 of section 8 
of the Ondh Estates Act, that the suocession to the estate comprised in the 
Sanad should be regulated by the “rule of primogeniture :” 

Held, that the “rule of primogeniture” was the rule of lineal 
primogeniture. 

Held, also, that under Act I of 1869 the succession to a Taluk must be to 
an impartible estate, whether the estate “ordinarily devolved upon a aingle 
heir” as in List 2, or whether the succession was to be regulated by the rule 
of lineal primogeniture as in Lista 3 and 5. =: 

Dewzn Ran Bijai Bahadur Singh v. Rae Jagatpal Singh and Ras 
Bisheshar Bakhsh Singh v. Dewan Ran Bijat Bahadur Singh (1) and 
Jagdish Bahadur v. Sheo Partab Singh (2), followed : 

Held farther, that the specific order of heirs described in the first 10 
Sub-seotions of section 22 of Act I of 1869 must stand as a statutory 


(1) (1890) L. R. 17, Li A. 173. (2) (1901) L. B. 28, I, A, 100. 
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substitute of the line of succession set forth in the Sanad ; and that sub-section 
11 of that section relegated the parties to the situation in which they would 
have been found apart from the Act, 

Held finally, that the succession muat be regulated according to the line 
of succession set forth in the Sanad, Brij Indar Bahadur Singh v. Ranee 
Janki Koer, Lal Shunkur Bun v, Ranea Janki Kver and Lala Seetla Bua 
v. Ranes Janki Koer (1) referred to. 

Appeal against the decree of the Judicial Commissioners of 
Oudh, dated sth -July, 1907, which varied a decree of the 
Subordinate Judge of Tahsil Biswan, District Sitapur, dated 13th 
September, 1906. 

The said suit was brought by the plaintiff, respondent, as 
the heir of his cousin, Raghuraj Singh, for possession of the 
estate left by him. The estate consisted of the taluk of Rajpur 
and other lands, of which the defendant, appellant, had ob- 
tained possession on the death of the widow of Raghuraj 
Singh. 

The Subordinate Judge held that the plaintiff was not 
entitled to inherit any part of the estate, and dismissed his suit. 

The Judicial Commissioners, on appeal, reversed that 
decision as to the taluk of Rajpur, but affirmed it as to the rest 
of the estate. 

Against that decree the present appeal had been preferred 
by the defendant. The appeal related to the taluk of Rajpur 
alone. l 

In 1860 the taluk of Rajpur was granted by Government to 
the said Raghuraj Singh under a Sanad, which, contained the 
following provision: “It is another condition of this grant 
that, in the event of your dying intestate, or any of your suc- 
cessors dying intestate, the estate shall descend to the nearest 
male heir, according to the rule of primogeniture. 

The facts of the case are sufficiently stated in the judg- 
ment of their Lordships of the Privy Council. 

Mr. G. E. A. Ross and Mr. B. Dube, for the Appellant : 
The respondent cannot claim the estate under the terms of the 
Sanad granted to Raghuraj, because it was superseded by Act 
I of 1869. Even assuming that the respondent's claim under 
the terms of the Sanad is admissible, the language of the 
Sanad fails to show that succession according to lineal primo- 
geniture was intended. When clause 11 of section 22 of Act I of 
1869 is reached, the estate does not descend as an impartible 
estate, and, therefore, the rule of primogeniture—much less 


(1) (1877) L, R. 6 I- AL 1, 
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Jineal primogeniture—does not apply. Even if it descends as an 
impartible estate, in the present case succession is not governed 
by the rule of real primogeniture, but it is regulated by the 
Hindu law, and the estate devolves upon the nearest male heir, 
t.é., the appellant who was alive when the widow Rani 
Brijnath Kunwar died. Reference was made to the Oudh Estates 
Act (I of 1869) sections 2, 8, Io and 22 ; the Oudh Estates 
Act as amended by Act X of 1885, and the Oudh settled 
Estates Act (II of 1900), edited by R. G. F. Jacob, (Lucknow, 
1903) p. 103; Compendium of Oudh Talukdari Law, by 
J. G. W. Sykes, pp. 80, 81 and 101; Achal Ram v. Udai 
Partab Addya Dat Singh (1), Narindar Bahadur Singh v. Achal 
Ram (2\, Balbhaddar Singh vw. Sheo Narain Singh (3), Brij 
iudar Bahadur Singh v. Ranee Fanki Koer, Lal Shunkur Bux y. 
Ranee Fanki Koer and Lal Setla Bux v. Ranee Fanki Koer (4), 
Dewan Ran Bijat Bakadur Singh v. Rae Fagatpal 
Singh and Rae Brsheswar Bakhsh Singh v. Dewan Ran Biar 
Bahadur Singh and Rae Fagatpal Singh (5) and Fagdish 
Bahadur v. Sheo Partab Singh (6). 

Mr, De Gruyther, K. C., and Mr. K. Brown, for the Res- 
pondent: Succession in this case is governed by the rule of 
lineal primogeniture. The rule of primogeniture in the Sanad 
and in Lists 3 and 5 of sections 8 of Act I of 1869, means the rule 
oflineal primogeniture. The Sanad is the root of the title to the 
estate and the rights of the parties under it must be included 
within the meaning of the terms of clause 11 of sections 22 of Act 
I of 1869. The judgment of the lower Court is right and the 
appeal should be dismissed. Reference was made to the Oudh 
Estates Act (I of 1869) sections 8 and 22; Thakur Sheo Singh v. 


Rani Raghubans Kunwar (7), Dewan Ran Bijay Bahadur — 


Singh v. Dewan Rae Fagatpal Singh (5), Jagdish Bahadur 
y. Sheo Partab Singh (6), Maharaja Partab Narain Singh ~. 
_ Maharanee Subhao Koer (8), Haidar Ali v. Tassaduk Rasul 
Khan (9), Achal Ram v. Udai Partab Addya Dat Singh (1), 
. Narindar Bahadur Singh v. Achal Ram (2), Bri Indar 
Bahadur Singh v. Ranee Fanki Koer, Lal Shunkur Bux vy, 
Ranee Fanki Koer and Lal Sutla Bux v, Ranee Fanki Koer (4) 


(1) (1888) L. B. 11 I. A. 51 (5) (1890) L. R. 17, L. A, 173. 
(2) (1898) L. B. 20, I. A. 77. (8) (1901) L. R. 23 L. A. 100. 
(3) (1899) L, R. 26,1 A. 194. 7) (1905) L. B. 32 I. A. 208 at (213), 
(4) (1877) L, R. 5 L A. 1. 8) (1877) L. R. 4, I. A. 223, 
(9) (1390) L. R., 17, I. A. 178. 
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and Compendium of Oudh Talukdari Law, by J. G. W. Sykes, 
pp. 386, 389 and 391. 

Mr. Ross, in reply, further referred to Mayne on Hindu Law 
and Usage, 7th Ed., pp. 742 and 743, sections 545 and 546 ; Com- 
pendium of Oudh Talukdari Law, by J. G. W. Sykes, pp. 269, 
270 and 314 ; and Oudh Rulings of the Judicial Commissioners 
and Financial Commissioners of Oudh from 1859 to 1893, 2nd 
ed., by Munshi Jwala Prasada, Lal Sttla Baksh Singh v. Rant 
Fanki Koer, (1), and Babu Abul Kasim Khan v. Babu Hars 
Singh and others (2). 

The judgment of their Lordships was delivered by 

Lord Shaw.—This suit had reference to the succession to 
more than one estate, but the issue which remains contested on 
this appeal has regard solely to the Taluk of Rajpur Keotana 
and other lands of which the defendant (appellant) had obtained 
possession on the death of the widow of one Raghuraj Singh. 

The respondent as plaintiff brought a suit against the 
appellant to obtain possession from him of that Taluk. The 
Subordinate Judge, on the 13th September, 1906, dismissed the 
suit. On the sth July, 1907, this judgment was reversed by a - 
decree of the Judicial Commissioner of Oudh, and against’that 
decree the present appeal is made. 

The situation of the parties is thus briefly described: The 
Rajpur Keotana estate was conferred upon Raghuraj Singh by a 
Government Sanad in the year 1860. Raghuraj Singh’s name 
was entered in lists 1 and 5, mentioned in the Oudh Estates Act, 
1869, section 8. Raghuraj Singh died intestate and without 
issue in 1892. His estate passed into the possession of his widow, 


_ and her death occurred in 1904. The succession in the Taluk to 


Raghuraj Singh, is contested as between Debi Bakhsh Singh, 
defendant, and Chandrabhan Singh, plaintif, Excluding 
therefrom the items which are irrelevant to the issue raised in 
this case, one may adapt the table of relationship from the 
appellant’s case thus: * 

It is thus seen that the plaintiff would be entitled to aaeei 
to Raghuraj Singh under the rule of lineal primogeniture, but 
that the defendant (his uncle) would be entitled to succeed were 


. the rule adopted not that of lineal primogeniture but of 


nearness in decree. The issue in this case is which of these rules 
governs the rights of the parties. 
(1) (1874) No. 10 p. 7. (2, (1880) No. 171, p. 126, 
* Bee the table next page, 
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CHANDRAKA BAKHSH SINGH, 


| 
Ram Narain Singh Gur Bakhsh Singh. 
m Co 


/ Beni Sheo Debi 
Madho Singh Gopal Singh Bakhsh Singh 
l '(defendant.) 
Raghuraj Singh ' Chandrabhan 
(widow Rani, Brijnath Singh. ` 
Kunwar.) (plaintiff). : 


The case was treated by the Courts below and in argument 
as one of great general importance as determining the rules of 
intestate succession to the Talukdars of Oudh ; and it is no doubt 
true that, while both parties appealto the provisions of the Oudh 


Estates Act, 1869, an apparently serious repugnancy arises on a , 


contrast of the provisions of section 8 and section 22 of that 
Statute. 

By the 8th section it is provided that : 

‘Within six months after the passing of this Act, the Chief 
Commissioner of Oudh, subject -to such instructions as he may 
receive from the Governor-General of India in Council, shall 
cause to be prepared six lists, namely ; ” 
and then follow the lists in their order. 

It is an admitted fact in the present case that Raghuraj 
Singh, whose succession is in question, had in 1860 the Rajpur 
Keotana Estate conferred upon him, and that his name was 
entered in List 5 as well as List 1. List 1 was of a general 
character, namely : 

“rst, A list of all persons who are to be considered 
Talukdars within the meaning of this Act.” 

List 5 was as follows: 

‘sth, A list of the Grantees to whom Sanads or grants may 
have been or may be given or made by the British Government 
up to the date fixed for the closing of such list, declaring that 
the succession to the estates comprised in such Sanads or grants 
shall thereafter be regulated by the rule of primogeniture.” 

Up to that point their Lordships do not think that any 
substantial difficulty would arise in the case. What appears to 
be contended -for is that some other rule of primogeniture than 
thesrule of lineal primogeniture should be applied. In the first 
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Court a certain custom was appealed to, to makeclear or 
illustrate what variation from lineal primogeniture was meant, 
but no success attended that plea and it was not maintained at 
their Lordships’ Bar. In their opinion, the language of the 
Sanad emanating from the British Authority was simply language 
conveying the ordinary meaning of the word “ primogeniture” 
in the Law of England. 

A much more serious difficulty arises on the construction of 
section 22, That section provides : 

“Tf any Talukdar or grantee whose name shall-be inserted 
in the second, third or fifth of the Lists mentioned in section 8, 
or his heir or legatee, shall die intestate as to his estate, such 
estate shall descend as follows :” 

There are then inserted ten specific rules of succession, 
beginning, of course, with the right of succession of the eldest 
son. These need not be stated in detail, but two observations 
occur to their Lordships as important with regard to them. 
First, it is entirely clear that the estate the succession to which was 
there being dealt with was from beginning to end of these sections 
dealt with as an impartible estate, and secondly, the preservation 
of the estate as impartible appears to their Lordships to be in 
entire accord with the language and policy of the Legislation. 
The social and historical reasons for this have been the subject of 
frequent exposition and need not be entered upon, the matter 
being concluded by authority as after referred to. 

After these ten rules of descent have, however, been given 
in section 22, there occurs the following sub-section, namely : 

“ (11) or, in default of any such descendants then to such 
persons as would have been entitled to succeed to the estate 
under the ordinary law to which persons of the religion and 
tribe of such Talukdar or grantee, heir, or legatee are subject,” 

It is maintained by the appellant that he is entitled to the 
succession because, by the ordinary law to which it must be 
supposed reference is here made, nearness in decree is preferable 
to lineal descent ; and the contention accordingly comes to this, 
that sub-section 11 amounts to a revocation or an abrogation of 
the rule of succession laid down in the Sanad under which the 
Talukdar received his property, and that section 8 of the Statute 
did not really amount to a declaration that the succession “ shall” 
thereafter be regulated by the rule of primogeniture,” but only 
used that phrase in the course of a narrative identifying the 
fifth list of grantees. It is fairly clear, however, that, if a 
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repugnancy does not arise within the Statute itself, at least 
something which would have the same effect has been produced, 
namely, an inconsistency between the order of succession 
specified in the Sanad and some other law of succession under 
the ordinary law of the Taluqdar’s religion and tribe; and it is 
maintained that in these circumstances the Statute, and the 
Statute alone must govern. 


The main authority for this proposition is the case of Brij 
Indar Bahadur Singh v. Ranee Fanki Koer; Lal Shunkur 
Bux v. Ranee Fanki Koer; and Lal Seetla Bux v. Ranee 
Janki Koer (1) in which Sir Branes Peacock said :— 


‘As regards the succession their Lordships are of opinion 
that the limitation in the Sanad was wholly superseded by Act I 
of 1869, and that the rights of the parties claiming by descent 
must be governed by the provisions of section 22 of that Act. 
By that section it was enacted that, if any such Talukdar whose 
name should be inserted in the second, third or fifth of the Lists 
mentioned in section 8, or his heir or legatee, should die 
intestate, such estate should descend in manner therein 
described.” 


Now, it has to be observed that, with reference to all the 
authorities cited, no one of them has decided the question now 
submitted on this appeal or any question as to Lists 3 or 5. 
The case just referred to was a case in which the name of the 
Talukdar was entered upon Lists 1 and 2. 


On the point of whether the estates of Talukdars must, 
for the purposes of intestate succession, be treated as impartible, 
their Lordships hold that that matter is definitely settled 
by decision. In the appeal of Dewan Ran Biati Bahadur 
Singh v. Rae Fagatpal Singh, Rat Bisheshar Bakhsh Singh v. 


Dewan Ran Byai Bahadur Singh and Rae Fagaipal Singh (2).. 


Sir Barnes Peacock, delivering the ii of the Privy 
Council said :— 


‘A question might arise upon the construction of Clause 11 
of section 22 whether the estate descended as an impartible estate. 
Their Lordships are of opinion, looking to the provisions of Act I 
of 1869, List 2, section 8 and section 22, that it was the intention 
of the Legislature that the estate should descend as an impartible 
estate.” 


(1) (1877) LD R5LA 1, (2) (1890) L. B 17 1. A. 178. 
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Again, in Fagdish Bahadur v. Sheo Partab Singh(1) the same 
law was affirmed in terms in the judgment of Lord Davey and 
the point taken to be concluded by authority. 

It cannot, accordingly, in the first place be denied that, 
giving full effect to Act Iof 1869, the succession to a Taluk 
must be to an impartible estate, and that whether the estate 
ordinarily devolved upon a single heir,” to quote the language of 
List 2 of section 8, or whether the succession was to be regulated 
by the rule of primogeniture, to quote Lists 3 and 5 of section 8. 

In the second place, it can hardly be doubted that section 22, 
in so far as it describes in the first ten of its sub-sections the 
specific order of heirs preferred to the succession, must have 
force given to it to the effect of standing as a statutory substitute 
for any line of succession which might have been set forth in 
the Sanad. 

In the third place, when sub-section 11—-a sub-section which 
comes at the close of the long list of specific stages of prescribed 
succession—sets up the rule that, in default of any one taking 
under the previous sub-sections, there should be preferred 
“ such persons as would havebeen entitled to succeed to the 
estate under the ordinary law to which persons of the religion 
and tribe of such Talukdar or Grantee, heir or legatee are 
subject.” 

Their Lordships do not see their way to hold that this is 
anything else than a general relegation of parties to the situation 
in which they would have been found apart from the Statute. 
But that situation is found inthe Sanad itself; and it is also 
contained, either by way of affrmance or at least by way of 
narrative, in the fifth List of section 8 of the Statute. So far as 
as the Sanad was concerned, the provision was as follows :— 
Tt is another condition of this grant that, in the event of 
your dying intestate, or any of your successors dying intestate, 
the estate shall descend to the nearest male heir according to. 
the rule of primogeniture.” 

While, as has been said, the specific rules of succession in 
Act I of 1869 must be held to displace this, the general reference 
to what is not covered by those specific rules must include a 
reference to the rights of parties as contained in the Sanad, 
which was the original title to the property. 

By this simple construction the alleged repugnancy dis- 


appears. 
(D (1901) L. B28 1, A. 100, 
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It must be added, with reference to the body of decisions 
cited in the judgments of the Court below and at their Lordships’ 
Bar, that, as these decisions refer to the property descending, in 
the language of List 2, to "a single heir,” there was therefore 
necessitated the search for that heir according to the law of the 
religion and tribe as referred to in section 22, sub-section 11. 
But it does not appear that the ordinary law of the religion and 
tribe would have fixed upon any different person as entitled to 
succeed where the “rule of primogeniture ” had been the acknow- 
Jedged rule of the succession—any different person from the 
respondent and plaintiff in this suit, who has succeeded under 
the judgment of the Judicial Commissioner. 

If reference be made to section 23, the result reached is the 
same, That section provides that 

“ Except in the cases provided for by section 22, the succes- 
sion to all property left by Talukdars and Grantees, and their 
heirs and legatees dying intestate, shall be regulated by the 
ordinary law to which members of the intestate’s religion and 
tribe are subject.” 

This expression, viz., that “ the succession shall be regulated 
by” is the same form of words as that employed in the List 5 
of section 8 which declared of muter alta the present succession 
that it “should be regulated by the rule of primogeniture.” ` 

This declaration and condition of the Sanad being part of the 


original title to the property is an essential part of that regulation: 
of the ordinary law of the religion and tribe would have been’ 


respected accordingly. 

For these reasons their Lordships will humbly advise His 
Majesty that the judgment passed by the Court of the Judicial 
Commissioner of Oudh, dated the 5th July, 1907, is correct and 
that the appeal should be dismissed with costs. 

Messrs. Barrow, Rogers and Wevill._ Ap pellant’s Solicitors. 

Messrs. T. L. Wilson & Co.—Respondent’s Solicitors. 


J. M, P. Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Mookerjes and Mr. Fustice Carnduf. 
MONMOHAN KARMOKAR 


v 


DWARKA NATH KARMOKAR.* 


Exeontion proceeding —Resjudicata— Adjudication—Defanlt—Oivil Procedure 
Code (Act XIV of 1882), Seos, 233, 244, 258, (Aot V of 1908), Seo. 47,0. XXI. 
R, 2, 18—Representative—Purohaser of equity of redenption—Assignes of 
decres— Assignment with a view to defraud other oreditors—Payment by 
judgmant-debtor, effect of. 


A party to an execution proceeding who allows an order for execution to be 
passed against him at one stage of the proceeding, when he had an opportunity 
to contest the validity of that order, cannot bs permitted at a subsequent stage 
of the proceeding to re-open the whole matter in controversy. The essence is 
that the matter has either been controverted ag well as determined, or that it 
has been allowed to be decided to the detriment of the judgment-debtor when 
he had full opportunity to establish his defence, The principle has no 
application when it is proved that there was no adjudication by reason of the 
failure of the decree-holder to prosecute the execution proceedings with due 
diligence. 

In cases to which the provisions of seotion 258 of the Code of Civil Proce- 
dure (1882) are applicable, if appropriate application has not been made within 
the preacribed time, the alleged payment or satisfaction must be ignored, and 
the party who seeks the benefit thereof cannot indirectly obtain an extension 
of the period of limitation on the ground that the question falls within the 
scope of section 244 of the Code and may be determined thereunder. 

A purchaser of the equity of redemption of the judgment-debtor at a judicial 
sale, ig a representative of the judgment-debtor within the meaning of section 47 
of the Code of Oivil Procedure (1908), An assignee of the decree is a repre- 
sentative of the decree-holder within the meaning of the section, 

Order XXI, Rule 2, is not applicable to a oase of a judgment-debtor who, 
with a view to defraud his other creditors, has, with the assistance of the 
decree-holder, obtained an assignment of the decree for his own benefit in 
the name of a near relative, so that he may use it as a shield for his own 
protection, 

The questions, whether the assignee of the decree who makes the applica- 
tion under order XXI, Rule 16, is to be treated as the purchaser of an 
enforceable right even if it is established that the decrea which he professed to 
buy had been satisfied in full by the judgment-debtor, and whether, if the 
assignee is in reality no other than the judgment-debtor himself, he can exeoute 


* Appeal from Appellate Order No. 363 of 1909, against the order of W, 
S. Coutts, Esq., District Judge of Dacca, dated the 7th May 1809, confirming 
that of Babu Kali Prosonno Sen, Munsiff of Dacca, dated the 28rd March, 
1909, 
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the decree against the purchaser of the equity of redemption, are questions 
within the scope of section 47 and beyond the scope of Order XXI, Rule 2. 

If the assignor has no title to the judgment, be oan convey none to the 
assignee, and where a judgment, once paid, though not satisfied of record, is 
assigned by the judgment-oreditor, the assignee takes it subject to all defences 
and equities which were available to the judgment-debtor against the aasignor. 

Sutton v, Sutton (1) referred to. 

The payment of a judgment by one primarily liable to pay the same, is an 
absolute satisfaction and the assignment of the judgment to him or to another 
for hlm, will not prevent its extinction. 

Zimmerman v. Gaumer (2) referred to. 


Appeal by the purchaser of the judgment-debtor’s interest, 
Application for execution of a mortgage-decree, 


The: facts of the case and arguments appear sufficiently from 
the judgment. 
Babus Ram Chunder Majumdar and Chandra Sekhar Banerjee 
for the Appellant. 
Babus Mahendra Nath Roy and Harendra Narain Mitier 
for the Respondents. 
GA V: 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal to consider the 
propriety of an order made by the Court below in concurrence 
with the Court of first instance, by which execution has been 
allowed to proceed on the basis of a mortgage-decree. On the 
13th June, 1904, one Judhistir Karmokar obtained a decree on 
a mortgage against Shib Chundra Karmokar upon confession of 
judgment. As the decretal-debt was not paid within the period 
of grace, the decree-holder obtained an order absolute on the 27th 
August 1904. On the 19th March, 1907 the decree-holder 
assigned the decree in favour of Dwarka Nath Karmokar, called 
the assignee in these proceedings and now respondent before this 
Court. On the 6th June, 1907, the assignee applied for substitu- 
tion of his name and for leave to execute the decree, The notice 
required by section 232 of the Code of 1882 was served on the 
transferor and the judgment-debtor on the 18th June, 1907. As 
no objection was taken, the application of the assignee was 
granted on the 6th July, 1907. Sale proclamation was subse- 
quently issued in due course and the sale was fixed to take place 
on the 19th November, 1907. On that date, the assignee 
intimated to the Court that he was not anxious to proceed with 


(1) (1886) 26 S. O, 83,1 8. E, 19. (2) (1899) 162 Ind. 558, 53, N. E. 829. 
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OVI, execution further at that stage, and consequently the application 
1910, was dismissed. Meanwhile, at a sale held in execution of a 
Manca decree against the judgment-debtor Shib Chunder Karmokar 
Karmoker obtained by another creditor Saroda Ranjan Karmokar, the 
Gaia Nath mortgaged properties had been purchased on the 19th September, 
Kermokat 1907, by one Monmohan Karmokar, called the purchaser in these 
Mookerjee, J. proceedings and now appellant before this Court. This sale was 


=e 


confirmed on the 21st November, 1907, and the sale certificate 
was issued in due course. On the 11th January, 1908, the 
assignee presented a second application for execution; the 9th 
March, 1908, was fixed for the sale, and the sale proclamation was 
ordered to issue. On the rath March, 1908, Monmohan, the 
purchaser, presented a petition of objection in which he urged 
that the sale ought not to be held substantially for two reasons ; 
namely, frst, that the judgment-debtor had satisfied the decree by 
payment to the decree-holder of the judgment-debt in full in 
October and November, 1906, and that consequently the assignee 
did not by his purchase acquire any enforceable right, and, 
secondly, that the assignment was a fraudulent device by the 
judgment-debtor to defeat the just claims of his other creditors, 
as, inspite of the satisfaction of the decree, he had obtained the 
assignment for his own benefit in the name of the brother-in-law 
of his eldest brother Krishna Gopal Karmokar. On the day fixed 
for the determination of the validity of this objection, the 
purchaser happened to be absent and his petition of objection 
was consequently dismissed for default onthe 13th June, 1908. 
The assignee was represented on the occasion and was directed 
by the Court to take steps for execution of the decree. On the 
18th June, he deposited the fees for the issue of the sale procla- 
mation, but, as he did not file the forms duly filled in, no further 
action was taken by the Court. Onthe 3rd July, 1908, the 
purchaser made an application for a review of the order 
of rejection of his petition, and he assigned various grounds 
to explain why he had failed to be present on that occasion. 
On the 27th July, 1908, the purchaser presented a fresh 
petition in which he put forth various objections to execution 
of the decree by the assignee. The application for review and 
the fresh petition of objection, however, could not be 
considered on the merits, inasmuch as on the roth August, 
1908, the original application for execution was dismissed for 
non-prosecution. On the same.day, the petition of objection 
was rejected without trial on the ground that as the application 
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for execution had been dismisséd, it was not necessary to deal 
with the objection. Some days later, on the 27th August, 1908, 
the application for review was also dismissed for default. On 
the roth December, 1908, the assignee presented his third applica- 
tion for execution, and thus initiated the proceedings which are 
now before the Court. On the 23rd January, 1909, the purchaser 
preferred his objections, substantially identical with all those 
embodied in the applications of the 12th March and the 27th 
July, 1908. The Court of first instance overruled the objections 
on the ground that, as no application had been made to certify 
satisfaction of the decree under section 258 of the Code of 1882 
within the period prescribed by Art. 173A of the Limitation Act 
of 1877, the alleged payment could not be recognised by the 
execution Court, and that consequently the decree-holder was 
entitled to execute the decree. Upon appeal, this order has 
been confirmed by the learned District Judge, not only for the 
reasons assigned by the original Court, but also on the additional 
ground that asthe objection taken in the previous execution 
proceedings had been unsuccessful, it could not be repeated so 
as practically to reopen the matter in controversy. The pur- 
chaser has now appealed to this Court, and on his behalf the 
judgment of the District Judge has been assailed on two 
grounds ; namely, frst, that the order of dismissal of the previous 
petitions of objection does not operate as an insuperable bar to 
the consideration of the matter on the merits, because there was 
no investigation and no decision by reason of the default of the 
assignee ; and secondly, that neither section 258 of the Code of 1882 
nor Order XXI, Rule 2, of the Code of 1908, has any application. 
These positions have been strenuously contested on behalf of 
the respondent, and it has further been urged on his behalf that 
the truth or otherwise of the allegation of fraud made by the 
appellant can be determined, not under section 244 of the Code 
of 1882, but in a regular suit appropriately framed for the 
purpose. 


In so far as the first of these contentions is concerned, it 1s 


clear from an examination of the record that the view taken 
by the District Judge cannot be supported. It may be conceded 
that, as laid down by their Lordships of the Judicial Committee 
in the cases of Mangal Pershad v. Girja Kant (1), Ram Kripal 
v. Rup Kuari (2) and Bent Ram v. Nanku Mal (3) a party to an 


(1) (1881) I L. B.8 Calo. 61, L. R 81. A. 118, l C. L, B, 118. 
(2) (1883) I. L. R, 6 AlL 269, L. B 1L A. 37. 
(8) (1884) L L. R, 7 All 102, L, R. L L, A. 181. 
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ay execution proceeding who allows an order for execution to be 
1910, passed against him at one stage of the proceeding, when he has an 
Monmohan opportunity to contest the validity of that order, cannot be per- 
Karmokar mitted at a subsequent stage of the proceeding to reopen the whole 
Hoe. Nath matter in controversy. This principle, which is founded on the 
ee obvious reason that, if the contrary view were maintained, there 
Mookerjee, J. would be no end to litigation, is based on the assumption that the 


person debarred had an opportunity to contest the validity of 
the order. As Mr. Justice West puts it in Shesk Budan v. 
Ramchandra (1) the doctrine rests on the ground that the judg- 
ment-debtor, though called on to dispute, if he wishes or 
or if he can, a certain proposition of right and conse- 
quential demand of relief or action by the judgment-creditor, 
either fails in his contention to the contrary or at any rate allows 
the judgment to go by default. To put the matter in another 
way, the essence is that the matter has either been controverted 
as well as determined, or that it has been allowed to be decided 
to the detriment of the judgment-debtor where he had full 
opportunity to establish his defence. The principle consequently 
has no application when it is proved that there was no adjudica- 
tion by reason of the failure of the decree-holder to prosecute 
the execution proceedings with due diligence. Consequently, 
where there has been no judicial determination of the objection 
by reason of the default of the decree-holder as in Bholanath v. 
Profulla Nath (2) and Hira Lal v. Dwija Charan (3), or by rea- 
son of the defective notice served upon the judgment-debtor, as 
in Sherk Budan v. Ramchandra (1), Naryan v. Gopal Krishna (4) 
and Ramasamit v. Ramasamt (5), or by reason of a fraudulent 
suppression of all notices issued upon the judgment-debtor as 
in Maszam lussen v. Sarat Coomary (6), it cannot rightly be 
held ‘that the previous order operates as an effective bar to an 
enquiry into the merits on the occasion of a subsequent applica- 
tion for execution, In the case before us, it is true that when 
the petition of objection of the purchaser was dismissed for 
default on the 13th June, 1908, the assignee was present, and 
consequently, if proceedings had stopped at that stage, the 
order of dismissal might have operated as a bar as in the nature of 

(1) (1887) I. L, B. 11 Bom. 537 

(2) (1900) I. L. R. 28 Calo, 122;6 0. W. N., 80. 

(8) (1905) 8 C. L. J. 240, 10 C. W. N. 209. 

(4) (1904) I. L. R. 28 Mad. 855, 15 M. L. J. 247. 


(5) (1906) I L R. 30 Mad. 255. 
(6) (1909) 11 0. L. J. 357, © 
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a judgment by default; see Sheoray Singh v. Kameswar Nath (1). 
But after the dismissal of the petition of objection, there was an 
application for review of the order and there was also a fresh 
petition of objection to further progress with the execution 
proceedings. In ordinary course, these applications would have 
been determined on the merits, but for the dismissal of the 
execution proceedings by reason of the default of the assignee. 
It is worthy of note, as we have already stated, that the Court 
expressly declined to deal with the application for review, as also 
the petition in which the objections were urged, solely on the 
ground that as the execution proceedings had terminated, it was 
needless to investigate the matter. We must consequently hold 
that it is still open to the appellant to urge the objections embodied 
in the applications of the 12th March and the 27th July, 1908. 
The first ground taken on behalf of the appellant must conse- 
quently be sustained. 

In support of the second ground taken on behalf of 
the appellant, it has been argued that, although the time 
within which the decree-holder might have been compelled 
to certify satisfaction of the decree under section 258 of the 
Code of: 1882 has expired, it is competent to the Court 
to determine the validity of the objection. under section 
244; and in support of this proposition reliance has been 
placed upon the case of Deno Bunndhu v. Hartmats (2). 
As pointed out, however, in the cases of Gadadhar v. Shyam 
Charm (3) and Kamini Debi v. Aghore Nath Mukherjee (4), 
this position cannot be sustained. See also the cases of 
Ganapatty v. Chenga (5) and Veerappa v, Arumugom (6), where 
the contrary view taken in Ramayyar v. Ramayyar (7), was not 
followed, and the rule laid down in Fertathambi v. Vellaya (8), 
was adopted. If we were to accede to the argument of the 
learned vakil for the appellant, the effect would be that 
Art. 173A of the Limitation Act would be completely nullified. 
It must consequently be maintained that in cases to which 
the provisions of section 258. are applicable, if appropriate 
application has not been made within the prescribed time, 


(1) (1902) I. L. R. 24 All 

(2) (1908) I. L. R. 31 Cale. D 8 ©. W. N. 395. 
(3) (1908) 12 C. W, N. 486. 

(4) (1909) 11 0. L. J. 91, 14 0. W. N..857. 

(5) (1905) I, L. R. 29 Mad. 312, 16 M. L. J. 33, 
(6) (1907) 17 M. L. J 527. 

(7) (1897) 1. D. R. 21 Mad. 356, 
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the alleged payment or satisfaction must be ignored, and 
the party who seeks the beneft thereof cannot indirectly 
obtain an extension of the period of limitation on the 
ground that the question falls within the scope of 
section 244 and may be determined thereunder. While, 
therefore, we overrule the contention of the appellant that the 
case, treated as one under section 244, is not open to objection 
on the ground of limitation, we must examine the question, 
whether section 258 or the corresponding provisions of the 
Code of 1908, Order XXI Rule 2, has any application to the 
circumstances of the present case. It will be observed that in the 
case before us, it is not the judgment-debtor who seeks to obtain 
against the execution-creditor the benefit of an uncertified 
payment, adjustment or satisfaction ; the contest lies between the 


-assignee of the decree on the one hand, and on the other, the 


execution purchaser of the interest of the judgment-debtor in 
the properties covered by the decree. No doubt, on the 
principle recognised by a Full Bench of this Court in the case 
of Ishan Chunder v. Bent Madhub (1) and in the cases of Radha 
Kishun v. Hem Chandra (2) and Gulsart Lal v. Madho Ram (3), 
such purchaser of the equity of redemption of the judgment-debtor 
at a judicial sale is a representative of the judgment-debtor within 
the meaning of section 47 of the Code of 1908, It may also be 


conceded that the assignee of the decree is a representative of the 


decree-holder within the meaning of the same section. [Dwar 
Buksh v. Fattk (4), Ganga Das v. Yakub Als (5) and Badri 
Narain v. Fat Ktskhen (6).| The question now in controversy 
between the parties is consequently one which arises between 
the representatives of the parties to the suit and obviously 
relates to the execution, discharge or satisfaction of the decree. 
From this point of view, the question, in our opinion, attracts 
the operation of section 47 of the Code of 1908. But this does 
not necessarily justify the inference that the question also falls 
within the scope of Order XXI Rule 2 of the Code. The 
argument of the learned vakil for the respondent that the 
question is comprised within the scope of the latter rule, is based 
upon the fallacy that no question can arise between the 
representatives in interest of the parties to the suit other than 
those which may arise between the parties themselves. The 


contention on behalf of the respondent is founded on the 


(1) (1896) I. L. BR. 24 Oalo. 62, 1 O. W. N. 87. (4) ((1898) I L. R. 26 Calo. 250. 
(2) (1907) 11 0. W. N, 495. (5) (1889) I. L. R. 37 Calo 670. 
(3) (1904) T. L. R. 26 All. 447. (6) (1894) T. L. R. 16 All 483. 
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assumption that, if the original judgment-debtor had sought to 
prove, as against the original decree-holder, the alleged 
uncertified payment or satisfaction, he would have been met by 
the provisions of Order XXI, Rule 2, read with Art. 174 of the 
Limitation Act of 1908, and that, consequently, when the 
question is raised between the representatives in interest of the 
parties, the same result must follow. This it may be conceded 
would ordinarily be so. Fanduraja v. Vythtlinga (1). But the 
argument overlooks the fundamental point that here the 
representative in interest of the judgment-debtor makes allegations 
of fraud and conspiracy between the decree-holder and the 
judgment-debtor in the matter of the assignment of the decree. 
As already stated, his case is that, although the judgment-debtor 
has satisfied the decreé, yet, with a view to defraud his other 
creditors, he has, with the assistance of the decree-holder, 
obtained an assignment of the decree for his own benefit in the 
name of a near relative, so that he may useit as a shield for his 
own protection. We are not prepared to hold that Order XXI, 
Rule 2, was ever intended to apply to a case of this description. 
The substantial questions in controversy here, are two-fold, 
namely, frst, whether the assignee of the decree who makes the 
application under Order XXI, Rule 16, is to be treated as the 
purchaser of an enforceable right, even if it is established that 
the decree which he professed to buy had been satisfied in full 
by the judgment-debtor, and, secondly, whether, if the assignee 
is in reality no other than the judgment-debtor himself, he can 
execute the. decree against the purchaser of the equity of 
redemption.’ These clearly are questions within the scope of 
section 47, but beyond the scope of Order XXI, Rule 2, and 
consequently, it cannot be successfully contended that the 
rule relied upon offers any effective bar to the investigation of the 
matters in controversy. It has, indeed, been suggested by the 
learned vakil for the respondent that the matter is beyond the 
scope of section 244 of the Code of 1882, and section 47 of the 
Code of 1908, and our attention has been drawn to the case of 
Bommanapatt v. Chintakunta (2) to show that a suit lies at the 
instance of the assignee of a decree for a declaration as to the 
validity of his assignment. This, however, does not show that 
the question may not be investigated under section 244 of the 
Code of Civil Procedure, and, in fact, the terms of that section, as 
we have already explained, are wide enough to comprise within its 
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scope an inquiry of the character now before us. But we may 
add that the question, whether a regular suit is maintainable 
for the determination of the question of fraudulent assigament 
or whether it ought to be determined in execution proceedings, 
is of no practical importance, because, in the case before us, the 
Court in which the question has been raised is the Court 
competent to execute the decree as also to entertain a suit, if 
one were brought by the appellant, for a declaration that the 
decree was satisfied and the assignment had been fraudulently 
obtained by the judgment-debltor with a view to defraud his 
creditors ; nor does any question of limitation arise because, 
while the assignment was made on the 19th March, 1907, the 
petition of objection was presented on the 23rd January, 1909. 
As no question of jurisdiction or limitation arises, it is manifest 
that the petition of objection might be treated as the plaint in a 
suit, or, if a suit were instituted, the plaint might be treated as 
an application in the execution proceedings. The matter is 
plainly one of form, and the Court will not, by strict adherence 
to the form, defeat the ends of justice. This rule which was 
laid down by Sir Richard Couch C. J. in Purimessaree Pershad v. 
Fankee Kooer (1) has been repeatedly followed in- this as 
also in other Courts (see Aztsuddin v. Ramanugra .(2), Biru 
v. Shama Churn (3), Shtd Lakshan v. Farangint (4), 
Sotindra v. Mahomed (5), Fhamman v. Kewal Ram (6), Lalman 
v. Fagan Nath (7), Sadho v. Abhenandan (8), Sheodthal ~. 
Bhawany (9) and Pasuputty v. Kothanda (10)), while the learned 
Judges of the Madras High Court have recently held in 7hathts 
v. Konda (11) that even a written statement may in a proper case 
be treated as an application in execution proceedings. The 
principle in question has further received legislative recognition 
in the Code of 1908 [section 47, sub-section (2)], and the pro- 
priety of the practice followed by the Courts under the repealed 
Code is therefore now beyond controversy. Consequently, even 
if we were disposed to treat as well-founded the contention of 
the respondent that the remedy of the appellant was by way of 
a suit and not by a petition of objection in the execution pro- 
ceedings, we would have granted leave to him to treat the 
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petition of the 23rd January 1909 as a plaint and called upon 
him to pay the deficit Court-fees. Whatever view, therefore, may 
be adopted, the truth or otherwise of the allegations of the 
purchaser and their legal effect have to be determined. 

As regards the merits of the objection, it will be observed 
that the allegation of the appellant is of a two-fold character ; 
namely, first, that the judgment-debtor satisfied the decree so 
far back as October and November, 1906; and, secondly, that 
subsequently, in collusion with the decree-holder, he took an 
assignment of the decree for his own benefit in the name of a 
near relation. Now, if it is found asa fact that the decree has 
not been satisfied and that the assignee isa dona fide purchaser 
for value, there is no question that the decree must be executed. 
If, on the other hand, it is found as a fact that the decree has 
been satisfied but that the assignee is a dona fide purchaser for 
value without notice, the question arises, whether the assignee 
is entitled to execute the decree. In ouropinion, he is not 
entitled to proceed with execution, under such circumstances, 
_ because as laid down in section 233 of the Civil Procedure Code 
of 1882, now section 49 of the Code of 1908, the transferee of 
the decree holds the same subject to the equities, if any, which 
the judgment-debtor might have enforced against the original 
decree-holder. In substance, the assignee stands in no better posi- 
tion than the assignor, as regards equities existing between the 
Original parties to the judgment, and takes it subject to all the 
equities and defences, subsisting at the time of the assignment, 
which the judgment-debtor could have asserted against it in the 
hands of the judgment-creditor, notwithstanding the assignee 
may have had no notice thereof. Hence, as well put in the case 
of Sutton v. Sutton (1), if the assignor has no title tothe judgment, 
he can convey none to the assignee, and, where a judgment, once 
paid, though not satisfied of record, is assigned by the judgment- 
creditor, the assignee takes it subject to all defences and equities 
which were available to the judgment-debtor against the assignor 
[Black on Judgments, Vol, II, section 953 ; Freeman on Judg- 
ments, Vol. II, sections 427]. If again it is proved that the decree 
has not been formally satisfied, but that the assignee is a benamdar 
for the judgment-debtor, he ought not to be allowed to execute 
the decree as against the representative of the latter, because the 
assignment in substance operates merely as a satisfaction of the 


decree. Hence, finally, if it is found as a fact that the decree has 
(1) (1886) 26 5. 0, 88; 1 8. E, 19. 
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been satisfied and that the judgment-debtor has obtained in 
collusion with the decree-holder an assignment thereof with a view 
to defraud his creditors, it is manifest that the decree cannot be 
executed, because, as is well observed in the case of Zimmerman 
v. Gaumer (1), the payment of a judgment by one primarily 
liable to pay the same, is an absolute satisfaction, and the 
assignment of the judgment to him or to another for him, will 
not prevent its extinction (Black on Judgments, Vol II, sec- 
tion 941; Freeman on Judgments, Vol. II, section 466). Under’ 
these circumstances, the true nature of the transaction must be 
investigated upon evidence to be adduced by the parties. 

The result, therefore, is that this appeal must be allowed and 
the orders of the Courts below discharged. The case will be 
remanded to the Court of first instance in order that the ob- 
jection taken by the appellant in his petition of the 23rd January, 
1909, may be determined. The appellant is entitled to his costs 
both here and in the Court of appeal below. Costs of the 
Court of first instance will abide the result. We assess the hear- 
ing fee in this Court at two gold mohurs., 


Appeal allowed ; Case remanded. 
(1) (1899) 152 Ind. 553, 68 N. E. 529. 


A. T. MÉL 


Before Mr. Justice Holmwood and Mr. Fustice Chatterjee. 
JAGATBATI i 


v. 
GAJADHAR UPADHYAY.* 
Guardian and Wards Aut {VIII of 1890), See, 39—Remorai of Guardian— 
Notice—Sec. 20—Dealing with minors property—Power of Court. 


The Oourt has no power to removes guardian without notice to him and 
without requiring him to answer any allegations against him. 

The Court has no power to. deal with a minor’s property of its own motion, 
in any way. The only power is to consider judicially any application that 
might be made by the guardian. 


Appeal by the Guardian. 

Order for removal of guardian. 

The material facts appear from the judgment. 
Babu Khetra Mohan Sen for the Appellant. 
Babu Lalmohan Ganguis for the Respondent. 


* Appeal from Order No. 885 of 1909, against the decision of J, O. Twidell, 
Esq., District Judge, Bhagalpur, dated the 17th May, 1909. 
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The following judgment was delivered : CIVIL, 

This is an appeal fromthe order of the District Judge of 1910. 
Bhagalpur removing the guardian owing to her mismanagement er 
and getting involved in difficulties. The Nazir has been appointed t. 
guardian in her place for the property and has been directed to i a a na 


sell all properties of the minors and to convert them into cash 
which after paying off all debts may be converted to G. P. Notes 
and the interest given as maintenance for the minors. 

With this extraordinary order which is wholly without 
jurisdiction and u/źra vires we shall deal presently. But the first 
question to decide is whether a guardian can be.removed on the 
materials before us. Under order 32 the loans which she was 
said to have taken without sanction were condoned, certain other 
loans were sanctioned and she was warned that she would be 
removed if she contracted any further unauthorized debts. Now 
there is nothing to show that between the passing of order 32 
and the present order she has transferred or disposed of any 
portion of the minor’s property without the sanction of the Court. 
Section 39 says :—The Court may on the application of any per- 
son interested or of its own motion remove a guardian appointed 
or declared by the Court forany of the ten causes which are 
mentioned in the section. Now the only one of these causes 
which appears to apply to this case is (6). “For continued 
failure to perform the duties of her trust.” But it was obviously 
the duty of the Court as it is the duty of all Courts when they 
act upon their own motion against the interest of any person 
subject to their jurisdiction to issue a Rule informing the lady 
what there was against her and upon what evidence or inform- 
ation it was based and calling upon her to show cause why she 
should not be removed for the reason given inthe law. Nothing 
ofthe kind is done. We are not informed that the lady was 
asked to go to Court or to make any answer to the allegations 
which are now made in the order ; nor does it even appear that 
any such allegations were ever made to her knowledge or in her 
presence. 

The order removing the guardian is therefore bad and must 
be set aside. 

If the learned Judge is satisfied that there are grounds for 
calling upon her to show cause why she should not be removed 
itis open to him to do so upon proper evidence and proper 
information and after giving her an opportunity of being heard. 
The order removing the lady having been declared bad the 
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OIVIL, subsidiary order of the Nazir to sell the property of the minors 
1910, necessarily goes with it and there is no occasion to issue a Rule or . 
Jagars to deal with the matter under section 115 ofthe Civil Procedure 
D, Code. But we would point out to the learned Judge that had 
:Gsjadhar Upadhyay. : p i 
<n this order stood by itself, we should certainly have found it 


necessary to exercise our extraordinary revisional power in set- 
ting it aside at once, for it is an order whichis in no way justi- 
fied by any law with which we are acquainted and it is wholly 
outside the powers and jurisdiction of‘the District Judge. The 
section which-empowers him to deal with the minor’s property 
is section 29. It only enables the Judge to give permission to 
the guardian to sell such portions of the properties as may be 
necessary on an application properly framed by the guardian for 
that purpose. It confers no power whatever on the Judge to deal 
with the minor’s property on his own motion in any way. Sup- 
posing that the Nazir were properly appointed a guardian of 
these minors it would be for the.Nazir to apply to the Court for 
permission to sell whatever was necessary to clear off the minor’s 
debts, and on his doing so the learned Judge would then have 
to consider from a judicial point of view what was most in the 
interest of the minors. 

With these remarks we allow the appeal, set aside the 
judgment and order of the District Judge and direct that the 
records be returned to him for taking any steps according to law 
which he may deem proper. 

There will be no costs as there is no one opposing except 
the Nazir of the Court. 

N. K. B. Appeal allowed. 


CIVIL RULE. 


Before Mr. Justice Mookerjee and Mr. Fustice Carnduff. 


OIVIL, MOULVI RAFIUDDIN 

1910. v. 

vee LATIF AHMED AND OTHERS.* 
July, 4, 8. 


Partition deoree—Nonjudicial stamp—Conrt-fes stamp—Dlistaks in stamp— 
Reotifioation—Hefund—Stamp Aot (II of 1899), Seo, 52—“ Stamp of impro- 
per description.” 

A final decree for partition was drawn up by mistake on a Court-fee 


* Civil Rule No, 2858 of 1910 in Appeal from Original Decree No, 148 of 
1909, sgainst a decision of the Subordinate Judge of Patna, 
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stamp instead of on a non-judioial stamp and the mistake was not discovered 
till the decree had been appealed from and when it was sought to be executed, . 
Held: on the plaintiff depositing a non-judicial stamp paper in the 
appellate Court and on the proper entries being made thereupon, the decree would 
be validated with retrospeotive effect from the date when it was drawn up. 
Chhayomanissa v. Kari Basirar (1) acted upon. 
Section 52 of the Stamp Act does not cover a case wherea Court-fee stamp 
has been erroneously used instead of a non-judicial stamp, 
Reference under Seo. 57 of Act. LI of 1808 (2) followed, 
_ There is no provision in the Stamp Aot entitling the plaintiff in such a case 
toa refund as a matter of right. 
Application by the Plaintiff Respondent, 
The material facts and arguments appear sufficiently from 


the judgment. 


~ 


_. Babu Narendra Kumar Basu for the Petitioner. 
Moult Mustafa Khan for the defendant Appellant. - -- 
The Senior Government Pleader (Babu Ram Charan Mitra J 
for the Secretary of State, . oe 4 
n ' C. Ae Wo 
The following judgment was delivered by 


Mookerjee J.—This is an application of a somewhat novel 
. character, presented by one of the respondents in an appeal from 
an original decree. The petitioner was the plaintiff in a suit for 
partition of joint properties. The preliminary decree was made 
in due course, and a Commissioner was appointed to divide the 
properties by metes and bounds. After his report had been 
submitted and the order for final decree made, the Court below 
directed the plaintiff to file a non-judicial stamp of the value of 
Rs. 100, in order that the decree might be drawn up thereon 
in accordance with Article 45 of the first schedule to the Indian 
Stamp Act of 1899. By some mistake, the plaintiff filed a Court- 
fee stamp of that value. The error was not discovered by the 
Officers of the Court, and the decree was engrossed on the stamp 
paper filed. The error also escaped the attention of the learned 
Judge as also of the pleaders for the different parties, who signed 
the decree to indicate that it had been correctly drawn up. 
Subsequently, one of the defendants filed an appeal in this Court 
against the final decree so drawn up. The appeal has been regis- 
tered and steps have been taken by him for preparation of the 
printed paper-book. The plaintiff and the other defendants 
have also entered appearance in.the appeal, and we are informed 


(1) (1910) 11 O. L, J. 285; I. L. B. 87 Calo, 399, 
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that memorandums of cross objections have been filed on behalf 
of some of them. Meanwhile, the plaintiff applied for execution 
of the decree in the Court below, whereupon objection was 
taken by the defendant appellant that the decree could not be 
executed, inasmuch as it had been drawn up, not upon a non- 
judicial stamp paper, as required by the Indian Stamp Act and as 
directed by the Court, but upon a Court-fee stamp. His conten- 
tion, in substance, was that there was no valid decree in existence 
capable of execution, and this objection was allowed to prevail. 
The plaintiff has now presented this application, and on his 
behalf two alternative suggestions have been put forward ; namely, 
first, that, if the contention of the defendant appellant, which 
has prevailed in the Court below, be correct, the appeal is incom- 
petent, and ought to be taken off the records of this Court, in- 
asmuch as it has been presented agaist a decree which in the 
eye of the law has no existence ; and, second/y, that if the course 
suggested be not adopted, the petitioner may be permitted to 
file in this Court a non-judicial stamp of the value of Rs, 100, 
and thus to validate the decree. It has, further, been argued 
that, if this second course is adopted, an order may be made 
upon the Revenue Authorities for refund of the sum which was 
paid for the purchase of the Court-fee stamp upon which the 
decree has been drawn up. We have heard the learned vakils 
at length on behalf of all the parties concerned, and the learned 
Government Pleader has also been heard as amicus curte upon 
the last point raised by the petitioner. 

In so far as the first alternative suggested by the petitioner 
is concerned, it is no doubt open to the Court to adopt it, If 
the defendant appellant in this Court maintains, as he did main- 
tain in the Court below, that the decree is incapable of execution 
because it has no existence in the eye of the law, his appeal must 
be treated as incompetent. But if effect were given to this view, 
the result would involve the parties in considerable expense, and 
in our opinion, needless delay. If the appeal is taken off the files, 
the Court-fees paid upon the memorandum will be wasted; a 
similar remark will apply to the cross-objections, which in this 
view must also fall through ; and the defendant will be driven to 
prefer another appeal to this Court after the plaintiff has obtained 
a proper decree drawn up by the Court below upon non-judicial 
stamp paper. In fact, if this course is pursued, the steps which 
have hitherto been taken in the matter of the appeal will prove 
jnfructuous, and will have to be repeated at no distant date 
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The contingency which has happened was not contemplated 
by the framers of the Civil Procedure Code or of the Indian 
Stamp Act, and although our attention has been drawn to various 
sections of the latter Act amongst which we may mention sections 
29, 33, 35, 37 and 40, they are of no assistance to either party. 
In our opinion, this isa matter in which we are not constrained 
by any statutory provisions to adopt the first alternative put for- 
ward by the petitioner. This is, obviously, a fit case for the 
exercise of the inherent powers of the Court which have been 
saved by section 151 of the Civil Procedure Code of 1508. The 
second alternative suggested by the petitioner, should, therefore, 
be adopted ; it is, in fact, what might have been done by the 
Collector under section 41, if the mistake had been discovered 
intime. The course we propose to pursue, will do substantial 
justice and avoid delay and multiplicity of proceedings. We, 
therefore, direct the plaintiff petitioner to file a non-judicial 
stamp of the value of Rs, 100; this will be defaced, and the 
cause title and names of the parties in the Court below will be 
written on it ; it will then be attached to the decree as already 
drawn up. This, in our opinion, will be sufficient to validate the 
‘decree with retrospective effect from the date when it was drawn 
up, on the principle explained by this Court in the case of 
Chhyemannissa Bibi v. Kazi Bastrar Rahman (1); the result, 
of course, will be to validate the appeal as well. After the 
orders of this Court have been carried out, the plaintiff will be 
at liberty to apply for execution of the decree as a valid decree. 
The only other point, which requires consideration, is the 
prayer of the plaintiff petitioner for an order upon the Revenue 
Authorities for refund of the Rs. 100 paid for the purchase of 
the Court-fee stamp which has now proved useless. Reference 
has been made to section 52 of the Indian Stamp Act of 1899, 
which provides that when any person has inadvertently used for 
an instrument chargeable with duty a stamp of a description 
other than that prescribed for such instrument by the rules made 
under this Act, the Collector may cancel and allow as spoiled the 
stamp so misused. It is clear, however, that this section is of no 
assistance to the petitioner, because the expression “stamp of a 
description other than that prescribed for such instrument,” 
evidently refers to non-judicial stamp, either adhesive or im- 
pressed, as mentioned inthe Act. Section 52, in our opinion, 
does not cover a case in which a Court-fee stamp -has been erro- 
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Orvin, neously used where a non-judicial stamp ought to have been 
1910. used under the provisions of the Indian Stamp Act. The view 


we take, is supported by the decision of the Full Bench of the 
v. Allahabad High Court in the case of A Reference under section 57 

aur aces of Act Il of 1899 (1). That case arose upon the construction of sec- 
 Mookarjes, J. tion 37 of the Indian Stamp Act, 1899, but the same principle is, 

T in our opinion, applicable to the construction of section 52. The 
petitioner, therefore, is not entitled to the benefit of the conse- 
-quential relief contemplated by section 53. Nor has our atten- 
tion been’ drawn to any provision of the Indian Court-fees Act 
of 1870 which entitles the petitioner to any relief as a matter 
‘of right in the events which have happened. We are, therefore, 
unable to make any declaration for his benefit as prayed. It 
does not follow, however, that because there is no statutory pro- 
vision in-either the Court-fees or the Stamp Act, that the 
Revenue Authorities may not afford the petitioner relief, if a 
proper application is made for their consideration. Such relief, 
however, may be granted only as a matter of indulgence, and 
cannot be claimed by the petitioner asa matter of right. 

The result, therefore, is that this application is allowed in 
part ; the petitioner is permitted to deposit a non-judicial stamp 
of the value of Rs, 100, and thus to have the decree validated ; 
but his application in so far as it prays for an order upon: the 
Collector. to certify that the decree is properly stamped, or to 
refund the amount paid for the purchase of the Court fee stamp, 
is.refused. There will be no order as to costs. 

N. KB. Application allowed in part. 
(1) (1901) I. L, R, 23 All. 218, 
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Before Mr. F¥ustice Mookerjee and Mr. Fustice Carn duff. 


MADHABMONI DASI 
O1VIL, a ” 


1910, l `” PAMELA LAMBERT.* 
April, 27. -Hiceoution, application for—Continuation or revival of previous application— 
May, 10. Fest—~Limitation Act (IX of 1908) Sch. 1, Art. 181—Application for order 


absolute— Civil Procedure Code (Act V of 1908) 0.34, R. 3—Limitation Act 
 “— Applicability to applications. ` 

_ An application for execution of a deoree may be treated as in continuation 

or for revival of a previous application, similar in scope and character, the 

consideration of which has been interrupted by the intervention of objections 

«` Appeal from Original Desree No. 114 of 1910, from the decision of Babu 


Promotho Nath GOhatterjea, Subordinate Judge of 2i-Perganas, dated the 
Sth Maroh 1910. 
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and olaims subsequently proved to be groundless or has been suspended by 
reason of an injunction or like obstruction. 

Kamaruddin v. Jawthir (1), Rudra Narain v, Panohu Maity (2), 
Narayan v. Sono (8) and Rohim Ali Khan v. Phul Chand (4) referred to. 
Mirajmuddin v. Mathura Das (5) explained. 

The Limitation Act does not provide for all kinds of applications to Courts. 
It dog not apply to applications to the Court to do what the Oourt has no 
discretion to refuse, nor oan the provisions of the Act apply toan application to 
the Court to terminate a pendiag proc:eding, the final order in which has been 
postp ned for the banefit of ths defendant or for the convenience of the Court. 

Article 181 of the Limitation Aot (IX of 1908) does not govern an 
application for order absolute under O. 84, R, 8 of the Civil Procedure Code 
(Act V of 1908}. i 

Appeal by the decree-holder . 

Application for order absolute for Foreclosure “of a decree 
#181 in a mortgage suit. . 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Ram Chandra Mojumdar and Karunamoy Rose for 
the Appellant. — 

Babus Mahendra Nath Roy, Sashi Sekhar Bose and Mohini 
Mohan Chatterjee for the Respondent. 

. C. A. V. 
The judgment of the Court was delivered by 

: Mookorjes J.—The substantial question of law which calls 
for decision in this appeal is, whether an application for order 
absolute for foreclosure of a decree nist in a mortgage suit: made 
in favour of the appellant on the 30th March, 1904, is barred by 
limitation... The circumstances under which the question arises 
for decision, are matters of record, and do not admit of any 
doubt or dispute. On the 30th September, igor, one Amrita 
Nath Mitter and his sister-in-law Madhabmoni Dasi as adminis- 
trators of the estate of Dwarka Nath Mitter commenced an 
action to enforce a mortgage security against Pamela Lambert. 
They joined as parties defendants, the mortgagor and a 
purchaser of the equity of redemption as also two daughters of 
the mortgagor, who, subject to the life interest of their mother, 
had apparently a right to maintenance.out of the estate of their 
father held by her. Oa the 30th March, 1904, the suit was 
decreed against the first two defendants, the mortgagor and 
her assignee, and the usual directions for foreclosure of the life 


(1) (1905) L. R. 82 I. A. 103,10. L. J, 881, 1. L. B, 27 All. 884. 
(2). (1896) I. L. B, 23 Calo. 487. (4) (1896) l. L. B. 18 All, 482, 
(8) (1899) I, L. R. 24 Bom: 845 (8) (1874) 11 Bom. .H. ©. B. 208. 
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interest of the mortgagor in the mortgaged premises were given, 
in the event of her failure to redeem the property within the 
3oth September, 1904. The suit was, however, dismissed against 
the third and fourth defendants, the daughters of the mortgagor, 
and a decree was made in their favour for the cost of the 
litigation. The result was that there was a decree for foreclosure 
of the life interest of the mortgagor in favour of the 
representatives of the mortgagee, and there was also a decree for 
costs against the latter in favour of the daughters of the 
mortgagor. An appeal was preferred against this decree by 
Amrita Nath Mitter, but on the 5th March, 1907, the appellant 
obtained leave to withdraw the appeal. On the 9th Septem- 
ber, 1908, the other plaintiff Madhabmoni Dasi, who was not 
only the administratrix of the estate left by the mortgagee, but 
as his widow was beneficially interested therein, applied for an 
order absolute for foreclosure on the basis of the decree szsz. 
Notices were directed to be issued, with the result that on the 
19th December, 1908, one Livinia Ashton, the aunt of the 
daughters of the mortgagor, appeared and objected that the 
decree nis? had been purchased by her at a sale in execution of 
the decree for costs held by the daughters of the mortgagor 
against the plaintiffs, representatives of the mortgagee, that such 
sale had been held on the r1th August 1908 and had been con- 
firmed on the 4th November, 1908, so that as purchaser of the 
decree zist, she alone was competent to apply for an order 
absolute for foreclosure. Madhabmoni Dasi thus apprised for 
the first time of the execution-sale, applied on the 23rd Decem- 
ber, 1908, for reversal of the sale on the ground that it had been 
brought about by fraud and was vitiated by grave irregularities. 
Livinia Ashton, meanwhile, on the igth and 21st December, 
1908, had applied for substitution of her name as decree-holder, 
and for order absolute for foreclosure on the basis of the decree 
purchased by her. In view of this application, the Subordinate 
Judge on the 19th December dismissed the application of 
Madhabmoni for order absolute. On the 7th July 1909, the sale 
was set aside at the instance of Madhabmoni, and the applica- 
tion of Livinia Ashton made on the 21st December, 1908, for 
order absolute was dismissed. On the day following, the 8th July, 
1909, Madhabmoni Dasi as decree-holder, applied for order abso- 
lute, but no orders were passed on her application, Livinia 
Ashton subsequently, on the 13th July, 1909, appealed -to this 
Court against the order of reversal of the sale. This appeal was 
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dismissed and the order of the Court below was affirmed on the 
and February, 1910. Ltvinta Ashton v. Madhabmont Dast (1). 
On the roth February, 1910, Madhab Moni Dasi applied that her 
application of the 8th July, 1909, might be taken into considera- 
tion, and an order absolute for foreclosure made in her favour. 
The judgment-debtors interposed the objection of limitation, 
and on the sth March, 1910, this objection was allowed by the 
Subordinate Judge. The decree-holder has now appealed to this 
Court, and on her behalf the decision of the Subordinate Judge 
has been assailed substantially on two grounds: namely, frst, 
that the applications of the decree-holder made on the 8th July, 
1909, and roth February, 1910, should be treated in substance as 
applications for revival or in ccntinuation of the original applica- 
tion for order absolute made on the 9th September, 1908; and, 
secondly, that, even if either of these two applications of 1909 and 
1910 be treated as an independent application, it is not barred by 
limitation, as Article 181 of the second Schedule of the Limita- 
tion Act of 1908 does not govern applications in pending suits 
by which the Court is invited to make the final decree. It has 
further been suggested that the Limitation Act of 1908 has not 
retrospective operation so as to affect vested rights enjoyed by 
the appellant before the Act came into operation. In our 
Opinion, the appellant is entitled to succeed on the first and 
second grounds urged on her behalf, and that, in this view, it is 
unnecessary to examine her third contention. 

In support of the first contention of the appellant, it has 
been argued that under the law as it stood before the Civil 
Procedure Code of 1908 and the Limitation Act of 1908 came 
into operation, there was no rule of limitation applicable to an 
application for order absolute of a decree utst made under section 
86 of the Transfer of Property Act. This position has not been 
and cannot be controverted on behalf of the respondent, in view 
of the decision of this Court in Ztluck Singh v. FParsotetn 
Froshad (2) which has been accepted as good law in 
Rahamat Karim v. Abdul Karim (3). It is manifest, there- 
fore, that the application of the 9th September, 1908, was not 
open to objection on the ground of limitation. It is contended, 
however, by the learned vakil for the respondent that that appli- 
cation was properly dismissed, and the subsequent applications 

(1) (1910) 11 ©. L., J. 489, 14 C. W. N, 560. 
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of the 8th July, 1909, and roth February, 1910, are open to 
objection on the ground of limitation as they were made after 
the Civil Procedure Code of 1908 had come into force, by which, 
it is suggested, a fundamental alteration was effected in the law. — 
In answer to this contention, it has been urged by the learned 

vakil for.the appellant that the applications of 1909 and 1910 
should be treated in substance as applications for revival or in 
continuation of the application of the 9th September 1908. In 
our opinion, this contention is well founded and must prevail. 
It is clear, as shown by subsequent events, that on the gth 
September, 1908, the decree-holder was competent to apply 
for order absolute. No doubt, by reason of a fraudulent exe- 
cution sale, her title had vested in the auction-purchaser, but 
when the sale was subsequently reversed, the parties were res- 
tored to the position which they should have occupied if the . 
sale had never taken place. In other words, although the order 
of the 19th December, 1908, by which the application of the 
appellant for an order absolute was dismissed, was right when 
tested in the light of the facts then apparent on the record, 
the order was in substance erroneous as conclusively proved by 
subsequent events. To put the matter in another way, the 
Court would have acted prudently and with the least chance of 
hardship to the petitioner, if the application had been adjourned 
so as to enable the petitioner to have the validity of the sale 
tested by an appropriate proceeding. In all such matters, we 
must look more to the substance of the proceeding than to the 
mere form of it. In our opinion, the present case is within the 
principle recognised in numerous cases of high authority, that 
an application for execution of a decree may be treated as in 
continuation or for revival of a previous application, similar in 
scope and character, the consideration of which’ has been 
interrupted by the intervention of objections and claims 
subsequently proved to be groundless, or has been suspended 
by reason of an injunction or like obstruction. In support 
of this view, reference may be made to the decision of the 
Judicial Committee in the case of Kamaruddin Ahmad v~. 
Fawahtar (1) and to the cases of Rudra Narain v. Pachu 
Marty (2), Narayan v. Sono (3) and Rahim Ali Khan v. Phul- 
chand (4). This view is really not inconsistent with that taken 

(1) (1005) L. R. 32 I. A, 103, 1 O. L. J. 881. I. L. R. 27 All. 834, 


(2) (1896) I. L. R. 28 Oalc, 437. (8) (1899) I. L. R. 24 Bom. 845, 
(4) (1806) T. L, R. 18 All, 488, 


in Mirajmuddin v. Mathura Das (1), which was decided-under 
the Limitation Act of 1859, and merely ruled that in computa- 
tion of the time for execution of a decree, the period.during 
which it has. remained under attachment cannot be deducted. 
Reference may be. made particularly to the case of Suppa v. 
Avudat (2) which shows that a second application for execution 
may be treated asin continuation of the previous application, 
even though such application was formally dismissed as the 
result of an order adverse to the decree-holder in aclaim case, and 
the consequent necessity for a suit by him which ultimately suc- 
ceeded. See also Paras Ram v. Gardner (3). The present case 
is, from one point of view, much stronger than any to which 
reference has been made. Here, as soon as the application by the 
original decreeholder was dismissed on the ground that her in- 
terest had passed by execution sale to Livinia Ashton, she forth- 
with applied for an order absolute ; this remained pending till 
the disposal of the application for reversal of the sale, and as 
seon as that application succeeded and her application for order 
absolute was dismissed, the original decree-holder again applied 
for order absolute. The result was that from the 9th September, 
1908 there has been before the Court, without any interruption, 
an application for order absolute by either the original decree- 
holder or by the purchaser of her interest at the execution sale. 
The Court did not await the result of the application for reversal 
of the sale, but dismissed the first application, and as soon as the 
sale was reversed, dismissed the second application by the pur- 
chaser, and entertained at the same time an application bythe 
original decree-holder. The only reasonable view we can take of 
the proceedings under such circumstances, is that the application 
of the roth February, 1910, was in continuation: of the applica- 
tion of the 8th July, 1909, which was in substance for revival of 
the application of the 9th September, 1908, which had been 
dismissed on the 19th December, 1908, In this view, no ques- 
tion of limitation arises, and the Court below was clearly in 
error when it dismissed the application for order absolute as 
barred by limitation. - It is not necessary, however, to rest our 
decision upon this ground alone, and we shall proceed to -ex- 
amine the second ground urged on behalf of the appellant. 

The second ground urged on behalf of the. appellant ‘is that 
even if ‘the application of the 8th July, 1909, or that of the roth 
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Orv, February, 1910, be treated as an independent application for 
1910. order absolute, it is not open to objection on the ground of 


limitation, because, Article 181 of the second Schedule of the 
Limitation Act—even ifit be assumed that the provisions of the 
as Limitation Act of 1908 are applicable to a decree nis? made be- 
debi eiisad J. fore the Act came into force—does not apply to an application 
of the character now before us. In answer to this contention, 
it has been argued by the learned vakil for the respondent, that 
the transfer of sections 86 and 87of the Transfer of Propery 
Act to the Civil Procedure Code of 1908 (Order 34, Rules 2 and 
3), has effected a substantial alteration in the law in this respect, 
and that as one of the reasons given in cases decided under the 
former law [Ajudhta v. Baldeo (1), Aktkunissa v. Roop Lal (2) 
Wadta v. Purshotam (3) Tiluck Singh v. Parsotum (4) and Nagor 
v. Saudagor (5)]in support of the view that Article 178 of the 
Limitation Act of 1877, did not govern applications for order 
absolute,—namely, that Article 178 did not apply to applications 
not made under the provisions of the Civil Procedure Code,— 
has ceased to be applicable, it ought to be held that Article 
181 of the Limitation Act of 1908, applies to applications for 
order absolute under Order 34, Rule 3 of the Civil Procedure 
Code of 1908, In our opinion, this argument is unsound and 
ought not to prevail. It may be conceded that Article 178 of 
the Limitation Act of 1877 did not apply to applications beyond 
the scope of the Civil Procedure Code, but if does not follow 
that, that Article or the corresponding Article of the Limitation 
Act of 1908, applies to all applications made in the course of a 
suit. It may be pointed out, in the first place, that the preamble 
to the Limitation Act of 1908 states expressly that the object of 
the Legislature was to consolidate and amend the law of limita- 
tion relating to only certain applications to Courts. In other 
words, the Limitation Act does not profess to provide. for all 
kinds of applications to Courts whatsoever [Gobind Chunder v. 
Rungunmonit (6), Sital Prosad v. Abdul Rashit (7).] The Act 
certainly does not apply to applications to the Court to do what 
the Court has no discretion to refuse [Ky/asa v. Ramasams (8), 
Balaji v. Kushaba (9)]; nor can the provisions of the Act be 

(1) (1894) 1. L. R. 21 Oale. 818. (6) (1908) P. R. 57. 

(2) (1897) I. L. R. 25 Calc, 183 '6) (1880) I. T~ R. 6 Cale. 60. 

(3) (1907) I. L, R. 32 Bom. 1. (7) (1908) 11 Oudh Cases 208. 


4) (1895) I. L. R. 23 Calc. 924 (8) (1881) I. L. B. 4 Mad, 172, 
(9) (1908) I. Ls B. 80 Bom, 415. 
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held to apply to an application to the Court to terminate a 
pending proceeding, the final order in which has been post- 
poned for the benefit of the defendant or for the convenience 
of the Court. Puran Chand v. Roy Radha Kishen (1). In cases 
of this class, it has been suggested that the right to make the 
application may, indeed, be deemed to accrue from moment to 
moment ; if this view is adopted, any exception on the ground 
of limitation cannot obviously be supported. Govind Chunder v. 
Rungunmony (2), Kedarnath v. Harra Chand (3), Ram Nath v. 
Uma Charan (4), Surendra Keshub v. Khetter Kristo (5), Chala- 
vadi v. Poloort (6) and Rahamat Karim v. Abdul Karim (7). In 
our opinion, Article 181 of the Limitation Act of 1908 does not 
govern an application for order absolute under Order 34, Rule 
3, of the Civil Procedure Code of 1908. In this view also, the 
application made by the appellant for order absolute of the 
decree #5 is not barred by limitation. 

As the appellant is entitled to succeed on the first and 
second grounds taken on her behalf, itis needless to examine 
the third ground, which raises a question of considerable nicety 
about the retrospective operation of the Civil Procedure Code 
and Limitation Act of 1908, whether they affect rights created 
by mortgage decrees made underthe Transfer of Property Act 
before the legislation of 1908 came into force. Kounstila v. 
Ishri Singh (10). 

The result, therefore, is that this appeal, is allowed, the 
order of the Court below is discharged, and, as it is admitted 
that nothing has been paid to the decree-holder in satisfaction 
of the mortgage-decree, an order absolute for foreclosure is made 
in her favour. The appellant is entitled to her costs both heré 
andin the Court below. We assess the hearing fee in this 
Court at five gold Mohurs. 

A. T.M. Appeal allowed. 


(1) (1891) 1. L. B.19 Cale. 188, (4) (1903) I. L, B. 80 Calo. 607, 

(2) (1882) I. L. B. 8 Cale, 420, (5) (1907) I. L. B, 81 Mad. 71, 

(8) (1899) 8 O, W. N. 756. (6) (1907) I. D. B. 34 Calo, 672. 
(T) (1910) 7 A. L. J, B. 420. 
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Rerenue sale, fraud— Fraudulent sale—Purohaser, party to fraud—Purohaser, 
status of—Deolaratory suit by the tenure-Aolder, maintainability —8peci- 
flo Relief Act (I of 1877), See, £2. 

Although a Government sale for arrears of revenue gives a title against 
all the world with certain exceptions, a fraudulent purchase at such auction- 
gale places the purchaser in a very different position ; in other words, a Court 
will atrip off all disguises from a case of fraud, and look at the transaction ag 
it really is, ; 

To entitle a plaintiff to maintain a suit for declaration under section 42 
of the Specific Relief Act, he must prove that he bas a present existing interest, 
and no cause of action accrues to him until there is some infringement or 
threatened infringement of his right; in other words, the cloud musi 
be cast before he can ask for its removal; he must allege and prove hostility 
on the part of the defendant, for no Oourt will move on purely speculative 
grounds, 

Where a revenue sale was brought about by deliberate default on the 
part of the proprietors, and the defendant made the purohase at the anotion- 
sale in concert with the proprietors with a view to annul the enoumbrances of 
the tenure-holders, amongst whom the plalntiff is one,Ahere was, before the 
commencement of the action, such hostility on the part of the defendant to 
the title of the plaintiff as to justify the institution of a suit for a declaration 
that the auotion-purohaser had not acquired the rights and privileges of a pur- 
chaser at a sale for arrears of revenue, i 


' Appeal by the Plaintiff. 

Suit for setting aside a revenue sale or to have it declared 
that the auction-purchaser has not acquired the rights and privi- 
leges of a purchaser at a sale for arrears of revenue. 

The facts and arguments appear sufficiently from the judgment. 

Mr. B. Chakrabarti and Babus Batkanta Nath Das, Akhoy 
Kumar Banerji and Sarat Chundra Ghose for the Appellant. 

Mr. A. Chowdhury and Babu Surendra Nath Guha for th 
Respondent. 


: C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The events antecedent to the litigation which 
has culminated in the present appeal, have not formed the sub- 
ject of controversy before us, and upon the evidence on the 


* Appeal from Original Decree No. 418 of 1907, against the decree of 
Babu Kisorilal Sen, Subordinate Judge of Dacca, dated the 80th May 1907, 
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record, there is no room for serious dispute as to their true 
character. One Ananda Chandra Roy, a leading member of the 
Dacca Bar, was at one time the proprietor of the estate which 
bore No. 106 on the Revenue Rolls of the Collector of Dacca. 
Subsequently, under transactions the details of which are not 
material for the purposes of the present litigation, in 1898 Ananda 
Chandra transferred a portion of his proprietary interest to two 
gentlemen by name Garth and Wetherall, with the result that 
the three became joint proprietors of the estate. A sum of about 
Rs, 2,199 was payable to Government as revenue in respect of this 
estate, under the proprietary interest whereof. there were various 
tenures held by different persons.~ Some of these tenures were 
created by the proprietors after the transfer to Garth and Wetherall, 
while others had existed for many years before. After the trans- 
fer by Ananda Chandra to Garth and Wetherall, the proprietors 
decided to make default in the payment of Government revenue, 
so that the ‘estate might be sold free of the interest of the tenure- 
holders, and the proprietors might realise the full value of the 
property undiminished by the incumbrances of the holders of 
the subordinate interests. : Defaults were made on more than oné 
occasion, but the object of the proprietors was defeated, as some 
of the tenure-holders who were very watchful, managed to 
deposit the Government revenue on behalf of the proprietors 
and thus to prevent the intended sale. The proprietors thereupon 
made an arrangement with two of-these tenure-holders, known 
as the Mirs and the Sahas, and, as Ananda Chandra puts it in 
his evidence, appeased them. Subsequently, the proprietors 
again deliberately made default in payment of the Government 
revenue in respect of the instalment due in January, 1903, The 
present plaintiff, who is the holder of several tenures under the 
proprietors within the estate, was apprised of this default after 
it had taken place, and on the 26th March, 1903, he applied to 
the Collector for leave to deposit the amount of arrears under 
section 18 of the Bengal Land-Revenue Sales Act, 1859 (XI of 
1259). Garth, however, intervened and objected to the grant of 
the application. Similar applications, it may be mentioned, 
had been made by other tenure-holders, and they were all 
equally opposed by Garth on behalf of all the proprietors. The 
Collector thereupon refused the applications, and one of the 
grounds upon which he made his order, was expressly stated to 
be that the proprietor had personally appeared and declared that 
he had for long been refusing to pay the reventie and intended 
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to refuse in future. The sale consequently took place on 
the date fixed, that is, the 27th March, 1903, and the property 
was purchased by the Nawab of Dacca for two-and-a-half lakhs 
of rupees. The tenure-holders subsequently applied for reversal 
of the sale, but their appeal was dismissed by the Commissioner 
on the 9th June, 1903. The Commissioner in his order stated 
explicitly that the proprietors had not appealed, and, in fact, the 
sale had been brought about by an intentional default on their 
part with a view presumably to obtain a good price for the pro- 
perty as a result of the provisions of the Sale law which give an 
unencumbered estate to the auction-purchaser. The tenure- 
holders were consequently frustrated, not only in their attempt 
to save the property from sale, but also in their endeavour to 
have the sale set aside, On the 4th June, 1904, the plaintiff 
commenced the litigation out of which the present appeal arises, 
and sought in the alternative to have the sale set aside or to have 
it declared that, as it had been brought about by fraud and 
conspiracy between the proprietors and the purchaser, the latter 
had not acquired the rights and privileges of a purchaser at a 
sale for arrears of revenue. The claim was resisted principally 
by the Nawab of Dacca as the purchaser of the property. He 
denied, in substance, that the sale had been held contrary 
to the provisions of the Revenue Sale Law, and repudiated the 
suggestion that the provisions of the statute had been in any 
manner abused. The learned Subordinate Judge has upheld 
both these contentions, and has dismissed the suit. The plaintiff 
has now appealed to this Court, and on his behalf the validity 
of the sale has not been impugned on the ground that it was 
irregular or not conducted in accordance with the provisions of 
the Revenue Sale Law ; but it has been argued that upon the 
facts, which are amply established by the evidence and are in 
reality not disputed by the defendant, the sale ought to be held 
as having been brought about by fraud and conspiracy, and that, 
consequently, it ought to be declared that the defendant has not 
acquired the status of a bona fide purchaser at a sale for arrears of 
revenue. In support of this position, reliance has been placed 
upon the principle deducible from the decision of their Lordships 
of the Judicial Committee in Nawab Sidhee Nuaur Ally Khan v. 
Raja Ojoodhyaram Khan (1). In answer to this contention, it 
has been argued on behalf of the respondent that the pro- 
prietors did not make any improper use of the provisions of 


(1) (1866) 10 M. I. A. 540; 5 W. R. 83 P.O, 
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pay at the auction-sale nominally two-and-a-half lakhs of 
rupees, a sum of Rs. 60,000 was to be subsequently refunded 
to him by the proprietors, to be held by himon deposit, on the 
understanding that, upon the annulment of all the incum- 
brances, when the net profits would reach a limit of Rs. 15,000, 
he would repay the Rs. 60,000 to the three proprietors. This, in 
substance, was the secret arrangement between the proprietors, 
who deliberately made default in the payment of the Govern- 
ment revenue, and the Nawab, who agreed to purchase the pro- 
perty at a nominal sum of two-and-a-half lakhs of rupees, out 
of which Rs, 60,000 was to be privately refunded to him. This 
scheme, so elaborately planned, was successfully carried out. 
Garth, as we have already seen, intervened before the impending 
sale to frustrate the attempt of the tehure-holders to deposit the 
arrears and thus avert it. Indeed, the evidence makes it clear 
that Garth, who is described as having been a very influential 
person, used all his influence to have the application of the 
tenure-holders rejected and sale accomplished. On the day of 
the sale, Garth was present on the scene, and sat by the Collector 
on his right side. He indeed practically superintended the 
conduct of. the sale, and Chandra Coomar Mukerji, the Mukhtear 
of the Nawab, states frankly that the last bid, which he offered 
on behalf of the Nawab, was dictated by Garth. An examination 
of the bid-sheet shows that, but for the secret arrangement with 
the Nawab, the property would have passed out of the hands 
of the proprietors fora much smaller sum than two-and-a-half 
lakhs, and, but for the precaution they took, they would have 
lost all chance of the extra profit. Besides Chandra Coomar, 
who offered bids on behalf of the Nawab under the directions 
of Garth, and Ananda Chandra Roy, who offered bids, as he 
naively admits, lest the Nawab should purchase the estate for a 
low price, there were two outside bidders present. One of these 
offered a bid to the extent of Rs. 60,000, while the other, 
Brojobashi Pal, went up to a limit of Rs, 2,05,000. If there had 
been no secret arrangement with the Nawab for the refund of a 
sum of Rs, 60,000 he would, in the ordinary course, have offered 
a bid up to the limit of one lakh and ninety thousand. In that 
event, the estate would have passed into the hands of Brojobashi 
Pal, and the extra profit, to which the proprietors looked for- 
ward, would have been diminished by Rs. 45,000. It is manifest, 
therefore, that, by this secret arrangement, the proprietors fully. 
gained their object, which was to have the estate sold at the 
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highest possible value by the destruction of the interest of the 
tenure-holders. It is worthy of note, apart from this aspect 
of the case, that Garth, who had intervened before the sale 
and had been present at it, found it necessary to intervene 
immediately after the conclusion of the bids. Under section 22 
of the Act of 1859, the party declared as the purchaser of the 
estate is ordinarily required at once to deposit twenty-five per 
cent. on the amount of his bid, and, in default of such deposit, 
the estate is directed to be forthwith put up again and sold. 
The Collector, no doubt, may extend the time for payment of 
the deposit money, but that is entirely a matter within his dis- 
cretion. At the conclusion of the: sale in this case, it was dis- 
covered by Garth, who was the chief manager of the Nawab, 
that he had not sufficient funds in hand to enable him to deposit 
the‘earnest money. The Muktear, who had offered the bids, 
made a reference to Garth, who advised that an application 
should be made to the Collector, and he assured the Muktear 
that “ that would do.” And, as a matter of fact, as soon as the 
application was presented, it was granted. It has been suggested 
on- behalf of the appellants, and, in our opinion, not without 
foundation, that this indulgence was secured only by reason of 
the great personal influence of Garth. After the completion of 
the sale, as we have already stated, adetermined attempt was 
made by the tenure-holders to have the sale reversed, and there 
is little doubt that this endeavour failed by reason of the inter- 
vention of Garth, who was anxious, for reasons now obvious, 
that it should stand good. These then are the circumstances 
antecedent to this litigation. They are amply proved by the 
evidence on the record, and no attempt has been made on behalf 
of the respondent to dispute their substantial accuracy. The 
question, therefore, arises, whether in the events which have 
happened, the plaintiff is entitled to a declaration that the pur- 
chaser has not acquired the rights and privileges of a purchaser at 
a sale for arrears of revenue. His contention, in substance, is 
that the whole transaction was, in its essence, a private sale, 
although the parties went through the form of a revenue sale 
with a view to’ affect injuriously the rights of under-tenure- 
holders, In our opinion, there is no room for reasonable doubt 
that the plaintiff has established his case. It is sufficient for 


this purpose to refer to the decision of their Lordships of the. 


Judicial Committee in the case, already cited, of Nawab Stdhee 
Nazur Ally Khanv. Raja Ofoodhyram Khan (1), and to the decision 
(1) (1866) 105M. I, A. 541, 
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of this Court in Sreenath Ghose v. Hurnath Dutt (1), In the 
first of these cases, it was ruled that although a Government sale 
for arrears of revenue gives a title against all the world with 
certain exceptions, a fraudulent purchase at such auction sale, 
places the purchaser in a very different position ; in other words, 
as their Lordships pointed out upon the authority of Collins v. 
Blantern (2), a Court will strip off all disguises from a case of 
fraud, and look at the transanction as it really is. In the secdnd 
case to which reference has been made, this Court applied the prin- 
ciples in question to a sale of a tenure under the Rent Law brought 
about designedly to get rid of an under-lessee, There a land- 
lord had deliberately defaulted to pay the superior landlord his 
just dues with the intention that a decree might be obtained 
against him, and his tenure sold, so that the under-tenure might 
be extinguished. The purchaser was settled from before the sale, 
and the price also was fixed beforehand ; while there was further 
a secret arrangement between the parties, who acted in collusion 
with each other, as to the mode in which the profits of the tran- 
saction were to be divided. Under these circumstances, the 
Court held that, although the sale was held under the provisions 
of the Rent Law, it had the same effect as a private alienation, 
because it was, in substance, a transfer under pre-arranged condi- 
tions to a purchaser who was a party to the arrangement. 
Mr. Justice Markby remarked that, if a lessor enters into an 
agreement with another person to get rid of his lessee by 
means of a fictitious sale for arrears of rent and to share the 
profits of the transaction, that is a fraud as against the lessee. 
This proposition is, in our opinion, incontestable, though one of 
the reasons assigned by the learned Judge in support thereof may 
be open to criticism, namely that, as an intermediate landlord 
is bound to protect his own tenant from all paramount claims, 
Graham v. Allsop (3), his failure to do so, may be treated as fraudu- 
lent. It is clear, however, that it is gross fraud onthe part of an 
intermediate landlord to use his influence to urge on a sale for 
arrears of rent in order to secure to the purchaser the advantages 
of a rent sale, while the intermediate landlord secretly bargains 
to receive as a reward for his services a share in the advantages 
thereby secured. The sale is merely a part of the machinery by 
which the fraudulent purpose is effectuated, and it ought to be 
entirely put aside and the purchaser treated as occupying the 


(1) (1872) 18 W, B. 240, (2) (1767) 2 Wils 841, 95 E, R, 847, 
(3) (1848) 8 Exch. 186, 77 B. R, 592. 


Vou, XII.) HIGH COURT, 


same position as if he had obtained the property by a private 
transfer. This is in no way unjust to the purchaser, who was 
admittedly a party to the device by which the sale was brought 
about, as also to the arrangement for the distribution of the 
advantage secured thereby. In the case before us, though the 
sale has the appearance of a sale for arrears of revenue, the 
transaction is, in its essence, a private alienation. The proprie- 
tors determined in advance who was to be the purchaser of their 
estate. They fixed the amount of the purchase money, and they 
put it so high, as to make it practically sure that no stranger, 
aware of the risks attendant upon a purchase at a revenue sale, 
would offer a bid to that extent. The proprietors further made 
a secret arrangement with the intending purchaser that they 
would refund to him a portion of the purchase-money, to be held 
by him as a deposit and applied for their benefit in a specified 
contingency. The transaction, in all its characteristics, was a 
private sale, and if we were to regard it as a real revenue sale, we 
would have to hold that an unscrupulous proprietor may succes- 
fully avail himself of the provisions of a revenue law of the most 
stringent character—enacted for the benefit of the State—solely 
with a view to injure subordinate tenure-holders, and to profit by 
their detriment, while providing, by means of a secret arrange- 
ment with the intending purchaser, ample safe-guards against 
any possible loss to himself by the transaction. The conclusion 
appears to us to be irresistible, that the plaintiff is entitled toa 
declaration that the sale, under which the Nawab has derived title, 
has clothed him with the rights and privileges of a private 
purchaser and not with those of a purchaser at a revenue sale, 
(Cf. Indian Contract Act, Sec. 23, ill. (i)]. 

The learned counsel for the respondent has faintly suggested 
that the suit ought to fail on two preliminary grounds. He has 
argued, first, that the plaintiff has not proved that he has any 
cause of action, because, he has not established that the tenures 
held by him are of such a character as are liable to be annulled 
at the instance of a purchaser at a revenue sale; and, secondly, 
that the Court, in its discretion, should refuse to make a declara- 
tory decree inthe present case. In our opinion, there is no 
substance in either of these contentions. In so far as the first 
of them is concerned, it cannot be disputed that the plaintiff is 
the holder of under-tenures within the estate purchased by the 
respondent. He has not given any evidence to prove that the 
tenures have been in existence from the time of the Permanent 
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Settlement. The burden of proving that the tenures are pro- 
tected interests, is undoubtedly upon the person who sets them up. 
Forbes v. Meer Mahomed Hossein (1), Rash Behari Bose v. Hara 
Moni. Debya (2), and Preonath Mitter v. Kiran Chandra Roy (3). 
In the absence of evidence to show that the tenures held by the 
appellant fall within any of the statutory exceptions, it must be 
presumed that they are liable to be annulled, and consequently 
the plaintiff has a good cause of action. It may, further, be 
observed that the objection taken is entirely futile, because the 
defendant is not prepared to admit that the tenures set up by 
the plaintiff are protected ; in fact, if he made such an admission, 
the controversy between the parties would be immediately at an 
end. In so far as the second objection is concerned, it is, in our 
opinion, equally groundless. That the revenue sale has thrown 
a cloud upon the title of the plaintiff as the holder of interme- 
diate tenures within the estate, "cannot be seriously disputed. 
The defendant, as purchaser at the revenue sale, is entitled to 
bring his suit for annulment of the encumbrances at any time 
within twelve years of the date when the sale became final’ and 
conclusive, under Article 121 of the first schedule of the 
Limitation Act, 1908. It has been suggested that the plaintiff- 
need not have rushed into Court, and might have waited till his 
title was challenged. In our opinion, the plaintiff was not bound 
to wait till he actually found himself in jeopardy. The allegation 
of fraud and conspiracy upon which his case rests, was dependent 
for its proof mainly upon oral evidence. If he had waited for 
twelve years, it is not improbable that much of the evidence 
available might have disappeared. As it is, although he sued 
promptly within one year from the date of the sale, the principal 
actor Garth died on the 16th June, 1904, before his evidence 
could be taken or even summonses served upon him. The other 
principal actor, Ananda Chandra, was at the time of his exa- 
mination as a witness, 62 years old. It would obviously have 
been an act of inexcusable folly on the part of the plaintiff had 
he risked delay. It is perfectly true that to entitle a plaintiff 
to maintain a suit for declaration under section 42 of the Specific 
Relief Act, 1877, he must prove that he has a present existing 
interest, and no cause of action acrues to him until there is some 
infringement or threatened infringement of his right; in other 
words, the cloud must be cast before he can ask for its removal; 
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he must allege and prove hostility on the part of the defendant, 
for no Court will move on purely speculative grounds. Promotho 
Nath v. Fadu Nath(1), Ram Khelawan Singh v. Mussammat Dudh 
Kooer (2). But it cannot be suggested here that the defendant is not 
interested in denying the title of the plaintiff, nor can it be con- 
tended that the plaintiff had no business to bring him into Court. 
From the facts established by the evidence it is beyond contro- 
- versy that the revenue sale was brought about by deliberate 
default on the part of the proprietors, and the defendant made 
the purchase at the auction-sale in concert with the proprietors 
with a view to annul the encumbrances of the tenure-holders, 
amongst whom the plaintiff is one. It is fairly clear, therefore, 
that there was, before the commencement of the action, such 
hostility on the part of the defendant to the title of the plaintiff 
as to justify the institution of this suit. The defendant, if he had 
no interest to deny the title of the plaintiff, might have defeated 
the action by declaration that he had neither denied nor was 
interested to deny the right which the plaintiff sought to 
establish. The two subsidiary grounds upon which the claim of 
_ the plaintiff is sought to be defeated, are of an entirely technical 
and unsubstantial character. As no other objections have been 
urged on behalf of the defendant, and as upon the merits the 
plaintiff is clearly entitled to relief, the result is that this appeal 
must be allowed and the decree of the Court below discharged. 
The suit will be decreed, and a declaration will be made in favour 
‘of the plaintiff to the effect that the defendant, the Nawab of 
Dacca, has by his purchase acquired the status merely ofa 
private purchaser and not that of a purchaser of an entire estate 

at a sale for arrears of revenue. The plaintiff is entitled to his 
costs both here and inthe Court below as against the frst 
defendant, | 


A. T, M, Appeal allowed, 
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Partition sutt— Commissioners, if to aot joinily—Judicial and ministerial acts— 
Dwelling houses, partition af—Costs—Presumption. 

The presumption is that the Commissioners appointed by Court to partition 
a property acted jointly and regularly, and if their prooeedings are sought to 
be invalidated on the ground that in any particular matter they did not act 
jointly, the allegation ought to be specifically made and established, 

When a joint judicial act is to be done, it ought to be done by the parties 
jointly ; but this principle has no application when the act is of a ministerial 
character, 

Stalworth v. Inns (1) followed. 

When partition of dwelling houses is effected, the common procedure is to 
divide rooms, if necessary, by means of walls which are kept joint. 

In partition suits the parties must pay their own costa up to the stage of the 
preliminary decree, and subsequently, up to the stage of the final decree, the 
parties must bear the costs in proportion to their respective shares. In deter- 
mining the amount of these coats, only one set of pleader’s fees will be taken 
into account ; in other words, the total costs incurred between the dates of 
the preliminary and the final decrees have to be determined, and to this 
sum is to be added the costs of the partition as also the hearing-fee, and the 
amount obtained is to be borne by the parties in proportion to their ‘respective 
shares, l 


Appeal by the Plaintiff. 
Suit for partition. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Samatul Chunder Dutt and Satis Chunder Mukerji 
for the Appellant. 

Babus Sib Chunder Palit, Upendra Gopal Mitter and Dwarka 
Nath Mitter for the Respondents. 

The judgment of the Ovurt was delivered by 


Mookerjee J.—1n this appeal, we are invited by the plaintiff, 
in an action for partition of joint family properties, to set aside 
the final decree on the ground that the proceedings of the Com- 
missioners who were appointed by the preliminary decree to 
effect a partition were irregular, and ought not to have been 
made the foundation of the judgment of the Court. We are also 


* Appeal from Original Decrea No, 117 of 1908, against the deoree of Babu 
tee ae Ohatterjee, Subordinate Judge of Hooghly, dated the 19th Decem- 


(1) (1844) 19 M. & W, 466. 
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invited, if this fundamental objection fails,to modify the final 
decree on four subsidiary grounds; namely, frst, that the valua- 
tion of the tank included in plot 35 has been determined upon 
an erroneous principle ; secondly, that each of the plots 35 and 37, 
should not have been divided between the plaintiff and the third 
defendant, but one plot might have been given to each of these 
contesting parties ; ¢A:rd/y, that the partition of the dwelling 
house is not complete inasmuch as certain walls common to two 
adjacent rooms have been left joint; and. fourth/y, that plot 60 
has not been properly valued. It has finally been suggested 
that the order for costs is ambiguous and that clear directions 
ought to be given in this respect. 

In so far as the substantial question of law raised in the appeal 
is concerned, which goes to the root of the matter, we are of opinion 
that the appellant cannot possibly succeed. Our attention has 
been invited to the statement in the judgment of the Subordinate 
Judge that it was conceded before him that. one of the two Com- 
` missioners was not present at the time of the measurement of 
some of the plots, and on this basis it has been argued that the 
proceedings before the Commissioners were vitiated in their 
entirety. An attempt has also been made, for the first time in 
this Court, to show that on other occasions also, the Commis- 
sioners did not act jointly. For instance, it has been argued 
that their proceedings and diary show that evidence was on 
certain dates recorded by one of the Commissioners alone. We 
are una'le, however, to. hold that there is any force in this last 
cop jon, The presumption is that the Commissioners acted 
foinu y and regularly, and if their proceedings are sought to be 
invalidated on the ground that in any particular matter they did 
not act jointly, the allegation ought to be specifically made and 
established. Brewer v. Kingsley (1), Yates v. Russell (2). 
The proper course for the appellant was to have ‘the Commis- 
sioners examined so that the Court might ascertain beyond the 
possibility of dispute the manner in which the evidence was 
taken and the proceedings were generally conducted. We must 
therefore deal with the case on the assumption that the only 
irregularity which has been proved is that one of the Commis- 
sioners was absent when some of the plots were measured by 
his colleague. The learned vakil for the appellant has contended 
that this is sufficient by itself to vitiate the entire proceed- 
ings ; and in support of this view, he has relied upon the cases 

(1) (1800) 1 Johnson 834, (2) (182)) 17 Johnson 461. 
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of Little v. Newton (1) and Jn re Plews and Middleton (2). These 
cases affirm the doctrine that where more arbitrators than one 
are chosen, even though a majority may decide, each must act 
personally in the performance of the duties of his office asif he 
were the sole arbitrator ; in other words, that all of them must 
be present throughout every meeting, during the proceedings, 
untill the award is made, because the parties are entitled to the 
benefit of the judgment and influence of each one, and a neglect 
or refusal on the part of any one to act renders the award made 
by the others invalid. The respondent has not controverted 
this position, whichis, indeed, supported by cases of the highest 
authority. Jn re Beck and Jackson (3), Morgan v. Bolt (4), 
Goodman v. Sayers (5), Stalworth v, Inus (6), Jn re Lord and 
Lord (7), Daliing v. Matchett (8), White v. Sharp (9) and Peterson 
v. Ayre (10), But it has been argued on behalf of the respond- 
ents that there is a clear distinction between acts which partake 
of a judicial nature and acts of a ministerial character, and that 
in so far as acts of the latter description are concerned, it 
is open to one of the arbitrators or commissioners 
appointed to effect a partition to delegate his functions to his 
colleague and in fact to a stranger. In support of this position 
reliance has been placed upon the cases of Stalwart v. Inns (6) 
Battye v. Gresley (11) and Buta v. The Municipal Committee of 
Lahore (12). In our opinion the argument advanced on behalf of 
the respondents is well-founned and must prevail. In the case 
last mentioned, their Lordships of the Judicial Committee 
observed that there is no doubt that an arbitrator may delegate 
to a third person the performance of acts of a ministerial charac- 
ter, and it follows that if it is competent to him to do so, there 
is no reason why a Commissioner appointed to effect a partition 
should not delegate to his colleague the performance of a minis- 
terial act of similar nature. To put the matter in another way, 
as Pollock C. B. observed in Stalworth v. Inns (6), when a joint 
judicial act is to be done, it ought to be done by the parties 
jointly ; but this principle has no application when the act is of 
a ministerial character. In the case before us, the accuracy of 
the measurements taken by one of the Commissioners and 


(1) (1841) 9 Dowling 487. \7) (1855) 5 E. & B. 404. 
(2) (1845) 6 Q. B. 845; 66 B, B. 572. (8) (1740) Wiles 216. 
8) (1857) 1 0. B. N.S. 695. (9) (1844) 13 M. & W. 712. 
ta) (1868) 7 L, T. N, 8. 671, (10) (1855) 15 0. B 724, 
(5) (1820) 2 J. & W. 249, (11) (1807) 8 East 819. - 
(8) (1844) 18 M. & W. 466, (12) (1902) I. L. B, 29 Cale. 854. 
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accepted as correct by his colleague has not been challenged. We 
are unable to hold under these circumstances that the proceed- 
ings before the Commissioners were vitiated in their entirety 
by reason of the failure of one of the Commissioners to be 
present when measurements were taken in respect of some of 
the plots. The learned vakil for the respondents has further 
contended that the irregularity, if any, in the proceedings of the 
Commissioners, has been waived, and in support of this proposition 
he has referred to the case of Nadtar Chand Shaha v. Gobind 
Chandra Shaha (1). The records make it manifest that the 
parties were represented before the Commissioners throughout 
the proceedings. Ifon any occasion one of the Commissioners 
was absent, it was open to them to take exception to the proceed- 
-ings held by the other. They evidently took their chance and 
when the proceedings terminated against the plaintiff, he turned 
round and argued that the proceedings were invalid. It is 
evidently too late for him to urge an objection of this 
character. The ground, therefore, upon which the validity of the 
proceedings in their entirety is challenged must be overruled. 

In so far as the minor objections to the decree are concerned, 
we are of opinion that there is no force in any of them except 
‘one. The first ground urged isthat the value of the tank in- 
cluded in plot 35 has been erroneously determined. The Com- 
missioners appear to have held that the value of solid land was 
Rs. 300 per bigha and the value of the land covered by water, 
that is, the value of the area of the tank was Rs. 150 a bigha. 
As the area of the tank is three bighas, its value in ordinary 
course would be Rs. 450. The Commissioners have, however, 
proceeded to add to this sum Rs. 1,350 which in their opinion 


represent the cost of excavation of the tank. On this footing | 


they valued the tank at Rs. 1,800. This mode of valuation of 
the tank obviously cannot be supported, and its value has to be 
determined for the purpose of the present appeal. The plaintiff 
valued it at Rs. 600, and this seems to be a reasonable estimate, 
if we remember that the annual income of the tank is only 
Rs. 30. The result, therefore, is that the value of the tank must 
be reduced from Rs. 1,800 to Rs. 600, and the decree amended 
accordingly. i 

The second ground urged is that it was not necessary or 
desirable to divide each of the plots 35 and 37 into two portions 
and that one plot might have been given to each of the two 

(1) (1903) 2 0, Le J. 61, 
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contesting parties. This however is impossible. The parties 
are not agreed as to which plot either should take. In fact both 
of them seem very anxious to retain plot 36. The plots are 
fairly large in area, and it has not been suggested that the 
effect of the division of each of the plots has been to diminish 
the value of the property or to render it useless to the parties. 
Under these circumstances, the only reasonable course open to 
the Commissioners was to divide each of the two plots as 
they did. 

The third ground urged is that the partition of the dwelling 
house is not complete, inasmuch as some of the rooms have 
been divided into two parts by means of walls which are left 
joint property. The learned vakil for the appellant has sug- 
gested that the proper course was to divide each room into two 
portions by two adjacent walls, one to belong to each of the 
parties. This obviously is an unreasonable course, as the only 
effect of such a procedure would be to diminish the area of 
open space available for use. It may be pointed out that when 
partition of dwelling houses is effected, the common procedure is 
to divide rooms, if necessary, by means of walls which are kept 
joint, and treated as “ party walls.” 

The fourth ground is that the valuation of plot 60 has not 
been properly made. We have examined the evidence on the 
point, and we are not satisfied that the value as determined by the 
Court below is erroneous or that there is any good reason 
for our interference. 

The last point taken is that the order for costs is ambiguous 
and that a clear direction ought to be given in this matter. In so 
far as the costs up to the stage of the preliminary decree are con- 
cerned, according to the well-settled rule which obtains in this 
Court, the parties must pay their own costs, In so far as the costs 
subsequent tothe preliminary decree and up to the stage of the 
final decree are concerned, the costs must be borne by the parties 
in proportion to their respective shares. Nawab Dildar v. 
Bhawani (1). In determining the amount of these costs, only one 
set of pleader’s fees will be taken into account ; in other words, 
the total costs incurred between the dates of the preliminary and 
the final decrees have to be determined, and to this sum is to be 
added the costs of the partition as also the hearing-fee, and the 
amount so obtained is to be borne by the parties in proportion 
to their respective shares. 

(1) (1907) 5 0, L, J. 642, L L, B. 34 Calo, 878, 
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The result, therefore, is that subject to the amendment in 
the decree rendered necessary by the reduction of the value of 
the tank from Rs. 1,800 to Rs. 600, the decree of the Court below 
is affirmed and this appeal dismissed. 

As the appeal has substantially failed, the plaintiff must pay 
the costs of this appeal to the respondents who have appeared. 
We assess the hearing-fee at Rs. 150 to be divided equally 
amongst the three parties represented by the different pleaders. 


A. T.M. Appeal dismissed ; decree varied. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
KATIE GRAHAM 


v. 

COLONIAL GOVERNMENT OF BRITISH GUIANA.* 
Transfer of Property Aot (IV of 1882), Seo. 108, Cl. (f)—Lessee repairing the 

property— Deduction from rent, if payment or set off. 

Under section 108, clause (f) of the Transfer of Property Act, the deduction 
which the lessee is authorised to make for the expenses of repairs from the rent 
as it becomes dus, isin the nature of a payment to the landlord and does not 
bear the character of a set-off. 

Appeal by the Plaintif. 
Suit for rent. 


The facts of the case and the arguments appear sufficiently 
from the judgment. 
Mr, K. N. Chowdhury and Babu Manmatha Nath Mukerjee 
for the Appellant. 
Mr. Pugh and Babu Krishna Prasad Sarbadhtkary for the 
Respondent. 
C. A. V. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action for rent. On the 6th October 1898, the defendant, the 
Colonial Government of British Guiana, obtained a lease from 
the plaintiff, for ten years from 1st January 1899, in respect of 
certain premises in Garden Reach in the suburbs of this city. 
There were two covenants in the lease, which form the subject- 
matter of controversy between the parties to this litigation. 
The first of these covenants was by the lessee for payment of 
* Appeal from Appellate Order No. 412 of 1909, ingt the order of F, Rose, 


Esq., District Judge of 24-Perganahs, dated the 3rd August 1900, reversing 
that of Babn Ramlal Das, Munsiff of Alipur, dated the 19th April, 1909. 
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rent at the rate of Rs. 500 per month without any deduction ; 
the rent for any month was to fall due onthe fifth day of the 
month following. The lessee further undertook from time to 
time and at all times during the continuance of the lease to pay 
and discharge all taxes, rates, assessments whatsoever then or 
thereafter payable in respect of the premises demised and also 
all taxes, rates and assessments that might be levied in respect 
of any additions or alterations which the lessee might at any 
time make upon the demised premises with a view to adapt the 
same for his purposes. The second covenant was by the lessor 
by which she undertook to put the demised premises in thorough 
repair previous to the ist January 1899, and also, at the expira- 
tion of five years from that date, again thoroughly to repair 
the premises, and during the entire term of the demise, to keep 
the premises wind and water tight, subject however to the con- 
dition that this was not to extend to the additions and alterations 
that might be erected and made by the lessee. On the 3oth 
July 1908, the plaintiff commenced this action for recovery of 
Rs. 1,500 which she claimed as arrears of rent due for April, 
May and June 1908. The defendant, in answer to this claim, 
alleged that, though after the expiration of five years from the 
Ist January 1899, the plaintiff, had; in pursuance of the cove- 
nant to which we have referred, commenced and in part executed 
thorough repairs of the demised premises, she did not repair the 
boundary walls and the buildings attached thereto or abutting 
thereon ; that consequently the defendant gave notice to the land- 
lord to carry out the repairs within a reasonable time after the 
service of such notice; and that on her failure to do so, the de- 
fendant had carried out the repairs to the boundary walls at an 
expense of Rs. 2,560-8as. The defendant, therefore, relied upon 
section 108 clause (f) of the Transfer of Property Act and con- 
tended that he was entitled to deduct from the rent accrued and 
accruing due in respect of the premises, the expenses of the repairs 
of the boundary walls and the buildings attached thereto, with 
interest at the rate of six per cent. per annum. In answer to 
this defence, the plaintiff argued that as under the first cove- 
nant to which we have referred, the lessee was bound to pay rent 
from month to month wrthout any deduction, he could not claim 
the costs of repairs tothe boundary walls and the buildings 
attached thereto. This contention of the plaintiff was overruled 
by the Court of first instance. With regard to the contention 
of the defendent, however, the Court held that as the plea was 


Aah? 
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one not of payment but of set-off, it could not be entertained 
for two reasons, namely, frst, because no court-fee had been paid 
upon the written statement ; and secondly, because the amount 
claimed on account of the repairs exceeded the limits of the 
pecuniary jurisdiction of the Court. In this view, the defence 
was overruled and the claim was decreed in full, Upon appeal, 
the learned District Judge held upon the question raised by the 
plaintiff that the view taken by the Court of first instance was 
correct ; but upon the question raised by the defendant, he held 
that the plea was in substance, not one of set-off, but of pay- 
ment, and that, consequently the Court was competent to enter- 
tain it. He, therefore, remanded the case to the Court of first 
instance, for determination of certain issues set out in his 
judgment. 

The plaintiff has now appealed to this Court, and on her 
behalf two grounds have been urged against the decision of the 
District Judge. It has been contended, in the first place, that 
as the tenant undertook to pay rent from month to month 
without any deductions, the costs of repairs could not be deducted 
from the rent as it accrued due; and secondly, that the plea of 
the defendant was in essence one of set-off and consequently 
could not be entertained by the Court. In our opinion, there 
is no substance in either of these contentions. 

In so far as the first ground is concerned, it cannot be con- 
tended, upon a true construction of the first covenant set out 
above, that the defendant is not entitled to deduct from the 
arrears of rent as they accrue the sums spent on the repairs. 
The learned counsel for the appellant contended that the effect 
of the covenant is to preclude the tenant from setting off 
against the amount of rent payable monthly, the taxes and other 
periodical dues, and in support of this view reliance was placed 
upon the cases of Rawlins v. Briggs (1) and Home and Colonial 
Stores v. Todd (2). These cases, however, do not bear out the 
contention of the appellant, and rather support the position of 
the réspondent. In the second of the two cases to which 
reference has been made, there was a reservation inthe lease 
that the rent would be paid without deduction, except the 
landlord’s property tax. The plaintiffs, who were the tenants 
of the demised premises, deducted a certain amount which they 
had been compelled to pay under the Metropolis Local 
Management Act, and their contention was that the particular 


(1) (1878) a O. P. Div. 868, (2) (1891) 63 L. T, 829, 
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SIVIL; covenant in the lease under which the rent reserved was to be 

1910. paid without deduction, did not contemplate a case in which the 

Katie Qraham tepant was obliged to make a payment in order to protect the 

r. demised property, f a im. j i 

drie einai p P ty, from a paramount claim. This one was 
of British Guiana. Upheld. Ifinthe case before us, the covenant is taken as a 
Hoikerjiè J. whole, there can, in our opinion, be no dispute as to the real: 
— intention of the parties. The covenant in the first place provides 


for the payment of rent without deduction from month to month, 
and, this is then supplemented by the provision that the tenant 
was to be liable to discharge all taxes, rates and assessments which 
were then payable or might thereafter become payable in respect 
of the demised premises. The intention of the parties obviously 
was that the tenant should not be in a position to deduct from 
the rent the taxes, rates and assessments which might be levied 
on the property. But there was no agreement that if the tenant 
was obliged to lay out money on repairs by reason of the default 
of the landlord, he would not be in a position to deduct from the 
rent as it accrued due the sum spent by him. The view taken by 
the Courts below on this point is clearly correct. - 

In so far as the second ground is concerned, the solution of 
the question depends upon the construction of section 108, 
clause (f/) of the Transfer of Property Act. That clause provides 
that if the lessor neglects to make, within a reasonable time after 
notice, any repairs which he is bound to make in the property, 
the lessee may make the same himself and deduct the expense 
of such repairs with interest, from the rent, or otherwise recover 
it from the lessor. Let us assume for a moment that in this 
particular case, the primary condition which has to be fulfilled in 
order to make this clause applicable, has been established in 
favour of the tenant; in other words, let us assume that the lessor 
has neglected to make the repairs which she was bound to make 
to the property within a reasonable time after notice that such 
repairs were required. The lessee claims that when under these 
circumstances he himself has made the repairs, he is entitled to 
be re-imbursed by deduction from the rent as it falls due. The 
covenant to which we have referred provides that the lessee has 
a two-fold remedy ; he is entitled to deduct the expenses of the 
repairs with interest from the rent or he may otherwise recover 
the expenses from the lessor. The argument on behalf of the 
lessor appellant is that a claim by the lessee to deduct the 
expenses of repairs from the rent is in the nature ofa set-off. 
This is contested by the respondent, on. whose behalf, it is 
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suggested by learned counsel that it is also not in the nature of 
a plea of payment. We are unable to accept either of these 
contentions as well-founded on principle. In our opinion, 
when under clause (f) of section 108 of the Transfer of Property 
Act, the: lessee makes a deduction of the expenses of repairs 
from the rent as it accrues due, the deduction is really in the 
nature of a payment to the landlord and does not bear the 
character of aset-off. This view is amply supported by cases of 
the highest authority. Inthe case of Graham v. Allsopp (1), 
it was ruled, that if a tenant makes a payment of rates and taxes 
primarily payable by the landlord or makes a payment of ground 
or other rent to a superior landlord, the payment is in substance 
to his landlord ; in other words, that such payment operates as 
payment of the rent itself to his direct landlord. See also Davies 
v. Sfacey (2). A similar view was taken in the case of Fones v. 
Morris (3), which is an authority for the proposition that where 
the- tenant is compelled, in order to protect himself in the 
enjoyment of land in respect of which rent is payable, to make 
payments, which ought, as between himself and his landlord, 
to have been made by the latter, he is considered, by a fiction of 
law, as authorised by his landlord so to apply his rent 
due or accruing due, and this is held to be payment of 


the rent itself or part of it. Insupport of this proposition,’ 


reference was made to two earlier decisions on the point, 
namely, the cases of Sapsford v. Fletcher (4) and Taylor v. 
Zamira (5). In the second of these cases, it was ruled 
that payment by a tenant under threat of distress of an 
arrear due on an annuity or rent charge with power of distress, 
paramount to the landlord’s title, is a good payment to the 
landlord. Chief Justice Gibbs pointed out that when the 
tenant is compelled to make a payment which ought to have 
been made by his landlord, the substance of the matter is that 
he makes the payment on his behalf; in other words, he makes 
the payment in the eye of the law to his landlord himself. A 
similar view had been taken as early as the sixteenth century in 
the case of Taylor v. Beal (6). There the action was brought for 
rent reserved upon a lease for years. The issue joined was, 
whether the rent had been paid or not. The defendant gave in 
evidence, for part of the rent, that the plaintiff by covenant was 
“(1) (1848) 8 Ex. 186,77 B, R. 5923. (4) (1792) 4 T. B. 611. 


(2) (1810) 12 A. & E, 508. (5) (1816) 6 Taunt 524, 16 R. R. 668, 
(3) (1849) 3 Ex, 872,77 R. R 893, (6) (1591) Oroks. Eliz, 222, 
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to repair the house and did not, and that thereupon, he expended 
part of the rent in repairing the house. The question was, 
whether this evidence would maintain the issue, and it was ruled 
that the defendant was entitled to succeed: Chief Justice Gawdy 
observed that “the law giveth this liberty to the lessee to 
expend the rent in reparations, for he shall otherwise be at 
great mischief, for the house may fall upon his head before it 
be repaired and therefore the law alloweth him to repair it and 
recoupe the rent.’ If this view is adopted, the result follows 
that as soon as therent fell due, the tenant may be assumed to 
have deducted from the rent part of the sum which he had 
applied for repairs, so that at the date of the suit nothing was 
due tothe landlord. It has been suggested, however, by the 
learned counsel for the appellant that this ought not to be 
treated as a case of payment at all, because the sum expended by 
the tenant may exceed the amount of rent due, and that, in any 
event, as the amount would be unliquidated, difficulties might 
arise if the tenant was allowed to deduct from a liquidated sum, 
namely, the rent as it accrues due from month to month, an 
unliquidated sum, namely, the unascertained amount spent by 
him on the repairs. Whatever weight might legitimately 


have been attached to considerations like these if there were no 


statutory provisions on the subject, we are of opinion that the 
argument ought not to prevail when we are called upon to give 
effect to the plain provisions of section 108 of the Transfer of 
Property Act. The Legislature, for reasons about which we are 
not entitled to speculate, have laid down that the amount 
expended in repairs, though an _ unliquidated sum (but 
ascertainable as soon as the repairs have been completed), is, at 
the choice of the tenant, to be deducted from the rent as it 
falls due. Upon the authorities, as well as on principle, we 
must consequently hold that the view taken by the District 
Judge is correct. It is, therefore, unnecessary to consider 
whether, if the plea was taken as one of set-off, Court-fees 
would have to be paid upon the written statement—a point 
upon which the authorities are by no means uniform. Nowbat 
v. Mohesh Narain (1)and Gutse v. Ananta Ram (2). The result 
is that both the contentions advanced on behalf of the appellant 
must be over-ruled. 

There is, however, one small point in which the order of 
the District Judge requires amendment. The District Judge 


(1) (1905) 1 0. L. J. 864. (2) (1905) 10 0. W, N, 199. 


by 


Vor. XIL] HIGH COURT, 8357 


stated the first issue to be determined after remand in the OIvIL, 
following terms: t Was the boundary wall in such a condition as 1910, 
to require repair?” In view of the allegations contained in the 
third paragraph of the written statement of the defendant, it is č. 

San ee ve Colonial Government 
clear that this is inaccurate. The defendant alleged that he ‘¢¢ Britisn Guiana. 
was entitled to, and did, as a matter of fact, repair all the meee 

a Movkerjee, J. 

boundary walls of the premises and the buildings attached thereto — 

or abutting thereon. The ordering portion of the judgment of 

the District Judge must, therefore, be amended, and wherever he 

uses the phrase ‘ boundary walls,’ it must be taken to mean the 

boundary walls and the buildings attached thereto and abutting 

thereon. Subject to this amendment, the order of the District 

Judge must be affirmed and this appeal dismissed with costs, 

We assess the hearing fee at ive gold mohurs. 


A. T. M. Appeal dismissed. 


D a 


Katie Graham 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
ALIKJAN BIBI 


v OIVIL, 

RAMBARAN SHAH.* 1910. 
Mortgage puit—~ Inconsistent defences—Sub-mortgages, rights of—Benamidar, if June 30, 
can enforce a mortgage seourity—Trust deed in favour of creditor of mort- July, 7, 


gagee—~Purdanashin lady—Eeecution of deed—Court’s duty. 


It is open to a defendant to raise by his written statement as many dis- 
tinct and separate, and therefore, inconsistent defences as he may think proper, 
subject only to the qualification that if the defence is embarrassing, the Court 
may, under Order VI, Rule 16, Civil Procedure Oode, direct one of two incon- 
sistent defences to be struck out and the pleading amended, 

Mahomed Buksh v. Hosseini (1) distinguished. 

A gub-mortgagee is entitled toa decree for saleof the mortgagee rights of 
his mortgagor. 

Muthu Vijia v. Venkataohallam (2) and Zeki Hasar v, Deo Nath (8) 
followed. 

A benamidar can maintain a suit to enforeca mortgage security which 
stands in his name, or has been assigned in his favour, 

A person to whom in satisfaction of the decree the mortgagee has trans- 
ferred his mortgagee rights and authorised him to sue upon the mortgage, is 
neither a sub-mortgagee nora benamidar of the mortgagee. 

_ The Court, when called upou to deal with a deed alleged to have been 

* Appeal from Original Decree No. 202 of 1908, against the decree of Babu 


Annoda Prosad Bagchi, Subordinate Judge of 24-Perganas, dated the 27th 
January 1908. 


(1) (1888) L L. R. 16 Cale. 684 P. O., L, R. 151. A. 8l. 
(2) (1896) I. L.R 20 Mad 85, (3) (1909) 10 ©, L, J. 470. 
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executed by a purdanashin lady, must, before it gives effect to it, satisfy itself upon 
the evidence, first, that the deed was actually executed by her or by some per- 
son duly authorised by her with a full understanding of what she was about to 
do; secondly, that she had full knowledge of the nature and effect of the trans- 
action into which she is said to have entered ; and, thirdly, that she had inde- 
pendent and disinterested advice in the matter. This doctrine applies only 
to the case of execution of a document by a purdanashin lady properly so called. 
Ii a lady is nota purdarashin, or though purdarashian, is literate and of con- 
siderable intellectual capacity, the Court will not be inclined to interfere with 
a deed which has been prima facie properly executed by her, or to interfere . 
with transactions to which her consent has been deliberately given. 


Appeal by the Defendant. 
Suit to enforce a mortgage security, 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Mr. Remfrey and Babu Hart Bhusan Mukerji for the 
Appellant. 

Babus Mahendra Nath Roy, Sashti’ Sekhar Bose and 
Fatindra Nath Bose for the Respondent. 


C. A.V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the mortgagor 
defendant in a suit to enforce a mortgage security. The case for 
the plaintiff is that on the 11th October, 1893, the appellant 
Alikjan Bibi borrowed Rs. 4,000 from Gopal Chand Agarwala, 
the father of the second defendant Gonesh Prosad Agarwala, and 
executed in his favour the mortgage bond in suit. The plaintiff 
further alleges that no payments have been made towards the 
satisfaction of the bond, and that the second defendant, who was 
indebted to him for a large amount of money for the recovery of 
which he has obtained a decree against him on the Original Side 
of this Court, executed in his favoura trust deed on the 7th 
September, 1906. On the 15th September, 1906, the plaintiff 
commenced the present action for recovery of the sum due under 
the mortgage bond, and he joined as defendants, the mortgagor 
as wellas the representative of the mortgagee whose interest he 
claims to have acquired under the trust deed. The defendant 
resisted the claim substantially on three grounds, namely, frst, 
that the plaintiff was not entitled to maintain the action as he 
had not acquired any valid interest in the alleged mortgage 
debt ; secondiy, that she had neither executed the bond nor 
received the consideration mentioned therein ; and ¢hzrd/y, that 
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she was, at the time of the execution of the mortgage deed, an 
infant, and consequently, even if she executed the deed, it was 
not binding upon her. The learned Subordinate Judge has over- 
ruled all these contentions, and has held that there is really no 
defence tothe claim. In this view, he has made the usual decree 
for sale, in favour of the plaintiff. The mortgagor defendant has 
now-appealed to this Court, and on her behalf, the decree of the 
Subordinate Judge has been assailed on the three grounds un- 
successfully urged in the Court below. It has, further, been con- 
tended that the plaintiffis not entitled to succeed inasmuch as 
he has not established that the deed was executed under circum- 
stances which would make it binding upon a purdanashin lady ; 
in other words, it has been suggested that the deed was not ex- 
plained to her, and she had no independent advice in the matter 
of the transaction. In answer to this last contention, it has been 
argued on behalf of the respondent that the defendant cannot be 
permitted to set up two inconsistent defences, that is, to plead 
that the document was a forgery and was never executed by her, 
and, in the alternative, that it was executed by her but 
under circumstances which do not make it binding upon her. 
In support of this position, reliance has been placed upon the 
observations ofthe Judicial Committee in the case of Mahomed 
Buksh Khan v. Hosseini Birds (1). The first point, therefore, 
which requires consideration is, whether it is open to the defen- 
dant to take inconsistent defences of this character. 

In the case of Mahomed Buksh Khanv. Hosseini Bibt (1), the 
suit was brought by a lady to set aside a Atbanama on the ground 
that it had never been executed by her and had been fabricated. 
The issue raised, however, was in more comprehensive terms: 
‘Whether, the Atbanama on behalf of Sahjadi is genuine 
and valid, and executed with her knowledge and consent, or 
whether it was manufactured without her knowledge and consent, 
or whether it was executed under undue influence.” It was on 
this issue that the Judicial Committee remarked as follows : 

“In their Lordships’ opinion, the latter part of the issue 
ought not to have been admitted ; it was absolutely inconsistent 
with the case made by the plaintiff ; it only becomes possible on 
the assumption that the alleged cause of action is unfounded.” 

The ground on which it was held that the question of undue 
influence should not have formed part of the issue, was that it 
was not only no part of the plaintiff's case, but actually inconsistent 

(1) (1888) I, L. B, 15 Galo. 684, L. R. 15 L A. 81 
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with the case set up by her. The head-note to the report, 
however, is very comprehensive, and goes beyond the actual 
decision of the Judicial Committee, inasmuch as it lays down 
that, where a plaintiff sets up forgery and undue influence, 
both these questions cannot be tried in the same suit. The de- 
cision of the Judicial Committee, therefore, cannot be treated as 
an authority for an inflexible rule of law that inconsistent claims 
or defences cannot be set up by the same party in the same litiga- 
tion. In fact, there is a considerable body of authority for the 
contrary proposition, amongst which reference may be made to 
the cases of Ameeroontssa v. Wootmarooddeen (1), Lakshmi Bat 
v. Hari (2), Ningappa v. Shivappa (3) and Narayanasami v, 
Ramasami (4). The decisions, however, are, by no means, uni- 
form, and, although it has never been seriously disputed that on 
the same basis of facts two distinct and inconsistent titles may be 
put forth, Chova v. Jsa (5‘, it has been sometimes denied that 
inconsistent assertions of fact can be permitted either in the plaint 
or in the written statement. Jyyappa v. Ramalakshmamma (6). 
The question was considered recently by a Full Bench of this 
Court in the case of Narendra Nath v. Abhaya Charan (7), where 
it was ruled that inconsistent claims, for instance, a right of 
ownership, and in the alternative a right of easement, 
can be set up by the plaintiff. Sir Francis Maclean, C. J. 
observed that the rule thus laid down was in accord with 
that of the Courts in England. The rule, as applied in the 
English Courts, is to the effect that either party may, ina 
proper case, include in his pleading two or more inconsistent sets 
of material facts, and claim relief thereunder in the alternative. 
Thus a plaintiff may rely upon several different rights alterna- 
tively, although they may be inconsistent. PArhpps v. Philipps (8) 
and Child v. Stenning (9). Similarly, it was ruled by Thesiger L.J. 
in Berdan v. Greenwood (10), that a defendant may raise, by his 
statement of defence, without leave, as many distinct and separate, 
and, therefore, inconsistent, defences as he may think proper ; see 
also Hawkesley v. Bradshaw (11). In the case of Jn re Morgan (12), 
it was further ruled that a pleading is not embarrassing merely 
because it contains inconsistent averments, though, whenever 

(1) (1870) 14 W. R. 49. (4) an) I. L. R. 14 Mad. 172. 

(2) ¢1872) 9 Bom. H. O. R. I, (5) (1875) I. L. R. 1 Bom. 209. 

(3) (1884) I. L. R, 19 Bom. 323. (6) (18900) I. L. R, 18 Mad: 549. 

(7) (1906) 40, L. J. 487, F. B.; T. L. B, 84 Oale, 64; 110. W. N. 20, 

(8) (1878) 4Q. B. D. 184, 


(9) (1877) 5 Ch. D. 695. (11) (1880) 5 Q. B. D. 802, 
(10) (1878) 3 Ex. D. 251. (12) (1887) 85 Ch. D. 492, 
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such alternative cases are alleged, the facts belonging to them 
respectively ought not to be mixed up, but should be stated 
separately so as to show on what facts each alternative relief is 
claimed. Davy v. Garrett (1). As Lord Justice Lindley puts it, 
“a person may rely upon one set of facts if he can succeed in 
proving them, and he may rely upon another set of facts if he 
can succeed in proving them ; and it appears to me to be far 
too strict a construction of the Order (Order XIX, Rule 4 of the 
Rules of the English Supreme Court, which corresponds to 
Order VI, Rule 2 of our Code of 1908), to say that he must make 
up his mind on which particular line he will put his case, when 
perhaps he is very much in the dark.” The learned Judge, how- 
ever, added that in a proper case, one of two inconsistent defences 
may be struck out as embarrassing or oppressive to the other 
side, though the statement that no inconsistent pleading can be 
pleaded was not warranted by the rules, and was contrary to the 
established practice of the Courts. See also the observation of 
Lord Cranworth in Ærickson v. Lombard (2), referred to with 
approval by the Judicial Committee in Guthrie v. Abool 
Mosuffer (3). As an illustration of the rule, it may be pointed 
out that a plaintiff has been allowed to sue for the cancellation of 
a bond on the ground that it was a forgery, or in the alternative, 
that it was void for want of consideration. Fino v. Manon (4). 
Similarly, a plaintiff has been allowed in the same suit to prefer a 
claim to have a partnership agreement with the defendant can- 
celled on the ground that he was induced to enter into it by the 
fraud of the latter, or inthe alternative, for dissolution ofthe 
partnership and accounts. Bagot v. Haston (5). In view, therefore, 
of the authorities mentioned, and specially of the decision of the 
Full Bench in the case of Narendra Nath v. Abhaya Charan (6), 
we are constrained to adopt the rule that it is open to a defen- 
dant to raise by his written statement as many distinct and 
separate, and therefore, inconsistent defences as he may think 
proper, subject only to the qualification that if the defence is 
embarrassing, the Court may, under Order VI, Rule 16, direct 
one of two inconsistent defences to be struck out and the plead- 
ing amended. In the case before us, there was in the written 
statement of the defendant a denial of execution of the bond. 
The language was not free from ambiguity, and there might be 


CL) (1878) 7 Ob. D. 439. (4) (1895) T. L. R. 18 AU. 126, 
(2) (1866, L. R. 1 H. L. 324,835. (61 (1877) T Ch, D. 1. 
(3) (187) l4 M. I. A. 52, 68. (6) (1908) 40. L. J. 437, 
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room for discussion whether the defence was intended to be 
merely a denial of execution or in addition thereto a denial of 
intelligent execution without adequate independent advice. When 
the evidence came to be adduced, the defendant was allowed, 
without any objection on the part of the plaintiff, to go into both 
these matters ; she and her witnesses were examined and cross- 
examined, not merely upon the question whether she had execu- 
ted the document, but also upon the question of the surround- 
ing circumstances at the time of the alleged execution. Under 
these circumstances, it is too late for the plaintiff to raise any 
objection on the ground that the defences put forward were in- 
consistent, and on this ground to seek to oblige her to make an 
election at this stage of the case. Indeed, it is worthy of note 
that inthe case of Mahomed Buksh Khan v. Hosseini Bibi (1), 
their Lordships of the Judicial Committee examined the question, - 
not merely of the genuineness of the document, but also of its 
alleged execution under undue influence. We must, therefore, 
consider the present case from the point of view of both the 
objections urged by the appellant. 

In so far as the first ground urged on behalf of the appellant 
is concerned, there is obviously no substanceinit. It was con- 
tended, in the Court below that the effect of the trust deed was 
not to transfer to the plaintiff the entire interest of the second 
defendant in the mortgage debt, but merely to place him in the 
position of a sub-mortgagee. On this basis, it was argued that 
the plaintiff was not entitled to maintain the action. This con- 
tention was overruled by the learned Subordinate Judge on the 
ground that, even if the plaintiff was treated as a sub-mortgagee, 
it was competent to him to maintain the action inasmuch as a 
sub-mortgagee of mortgagee-rights in immovable property, is 
entitled to a decree for sale of the mortgagee-rights of his mort- 
gagor. In support of this view, the learned Judge relied upon 
the case of Muthu x. Vencata (2), which has recently been 
followed by this Court in Zaki Hasan v. Deo Nath Sahat (3). 
The position, therefore, cannot be disputed that the plaintiff, 
as a sub-mortgagee, is competent to maintain the suit. In this 
Court, however, an alternative ground has been put forward that 
the plaintiff is a mere denamdar for the second defendant, and is 
incompetent to sue. This contention is clearly opposed toa 
series of decisions of this Court, amongst which it is sufficient to 


(1) (1888) I. L. R. 15 Calc, 684; L. B. 15 I. A, 8L. 
(2) (1896) I. L. R. 20 Mad. 85. (8) (190% 10 O. L, J. 470, 
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mention Sreenath Nog v. Chundernath Ghose (1) and Sachri- 
ananda v. Baloram (2). The same view has been taken by the 
Allahabad High Court, Yad Ram v. Umrao Singh (3), though 
that Court has not adopted the view of this Court upon the 
question of the right of a benamdar to maintain a suit for 
recovery of possession of immovable property, Nand Kishore v. 
Ahmad Ali (4) and Mahendra Nath v. Kali Fohurt (5); the view 
taken in this latter case has been adopted in Madras, Kuthaperumal 
v. Secretary of State (6). But whatever divergence of Judicial 
opinion there may be upon the question of the right of a benamdar 
to maintain an action in ejectment, there is none as to his right 
to maintain a suit to enforce a mortgage security which stands 
in his name, or has been assigned in his favour. From this point 
of view, the plaintiff is clearly competent to maintain this suit. 
We are not satisfied, however, that the plaintiff is either a sub- 
mortgagee or a benamdar for the second defendant. He is 
unquestionably a creditor of his, and has obtained a decree against 
him ; and at his instance, and for the satisfaction of this decree, 
the second defendant has transferred to him his mortgagee-rights 
and has authorised him to sue upon the mortgage, the sale pro- 
ceeds to be applied first in satisfaction of his own dues, and 
the balance, if any, to be refunded to him. There is obviously 
nothing unlawful in this transaction. The plaintiff occupies the 
same position as the second defendant did, and the latter, who is 
a party to the suit, has supported his claim. The suit is, there- 
fore, maintainable, and the first ground urged by the appellant 
must be overruled. 

The second ground urged on behalf of the appellant raises a 
question of fact, namely, whether the defendant mortgagor 
executed the deed and received the consideration. The Subor- 
dinate Judge has found upon this point in favour of the plaintiff, 
In our opinion, his view is manifestly right. The evidence 
adduced on behalf of the plaintiffis conclusive, and we are not 
prepared to accept the denial of the defendant. The execution 
ofthe bond has been satisfactorily proved by the second 
defendant, and there is good reason to believe that the husband 
of the lady, who had signed the deed as an attesting witness and 
had identified her before the Sub-Registrar, deliberately kept 
away lest he should be called upon to depose; in our opinion, 
the assertion of the mortgagor that her husband had left the 


(1) (1872) 17 W. R. 192. = (4) (1895) L L. R. 18 All. 69, ; 
(2) (1897) I. L. R. 24 Oalo. 644. (5) (1002) J, L. R. 80 Cale. 266. 
(3) (1899) I. L. B, 21 All, 380, (6) (1906) L L. R. 80 Mad, 245, 
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OIviL. country on business and could not be cited as a witness, is not 
1910, worthy of credence, As regards the payment of the considera- 
Alikjan Bibi tion money, the matter is equally beyond the possibility of dis- 
pute. The mortgage bond sets out the serial numbers of the 
ke currency-notes given by the mortgagee to the mortgagor. An 
Afookmjee, Je entry in the account book of the latter, dated the 11th October 
1893, shows that four notes were made over to the mortgagor ; 
and one of these has been subsequently traced to her possession. 
The note in question was received by her from the mortgagee, 
and made over by her tothe person from whom she purchased 
a property on the day following ; in other words, this currency- 
note was obtained by the mortgagor from the mortgagee, and 
was applied by her in the purchase of a property. Under such 
circumstances, her denial of execution of the bond and receipt of 
the considration money is obviously futile. The second ground 

cannot possibly be sustained. 

The third ground raises the question whether at the time of 
the execution of the mortgage bond, the mortgagor was an infant. 
The finding of the Court below upon this point has not been 
seriously contested. The learned Subordinate Judge has dis- 
believed the evidence of the appellant on this point, and in our 
opinion, very properly. The deposition of her mother who 
might have given valuable evidence on this matter, was never 
taken, and her husband also was not called. Even if it were true 
that he had temporarily left the country on business, it should 
not, in ordinary course, have been difficult to communicate with 
him, before the suit came on for trial. The third ground cannot, 
therefore, be sustained. 

The fourth and last ground, urged in support of the appeal 
is that the plaintiff is not entitled to succeed without proof that 
the mortgage bond in suit was executed under circumstances 
which make it binding upon the mortgagor, a purdanashin lady, 

- as ruled by the Judicial Committee in the case of Shamébati 
Coomars v. Fago Bibr (1), It is not necessary for our present 
purposes to examine the decisions on this subject as they were 
recently reviewed by this Court inthe case of Bindu Bashint 
Dasi v. Giridhari Lal Roy (2). The principle is well settled that 
the Court, when called upon to deal with a deed alleged to have 
been executed by a purdanashin lady, must, before it gives effect 
to it, satisfy itself upon the evidence, rsi, that the deed was 


* (1) (1902) L. R. 29 I, A. 127; I, L, B 29 Cale. 749, 
(2) (1909) 12 0, L. J. 113. 
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actually executed by her or by some person duly authorised 
by her with a full understanding of what she was about to 
do; secondly, that she had full knowledge of the nature 


_ and effect of the transaction into which she is said to have 


entered ; and z%trdly, that she had independent and disin- 
terested advice in the matter. It must be remembered, however, 
that this doctrine applies only to the case of execution of a 
document by a purdanashin lady properly so called. Ifa lady 
is not purdanashin, or, though purdanashin, is literate and of 
considerable intellectual capacity, the Court will not be inclined 
to interfere with a deed which has been prima facie properly 
executed by her, or to interfere with transactions to which her 


consent has been deliberately given ; for instances of the applica- ' 


tion of this doctrine, it is sufficient to refer to the cases of Badi 
Bibi v. Sami Pillai (1), Khatija v. [smatl (2), Mahomed Buksh v. 
Hosseini Brbt (3) and smal Mussajee v, Hafiz (4). As Lord 
Hobhouse put it in the case of Hodges v. Delhi and London 
Bank (5), the principles which are applied to transactions of a 
certain well-known and easily ascertained class of women, can 
not be extended as a matter of course to those of women of 
another class who might be described by the term guasi purda- 
nashin, that is, women who, though not strictly purdanashin, 
are yet so close to them in kinship and habits, and so secluded 
from ordinary social intercourse, that a like amount of incapa- 
city for business must be ascribed anda similar amount of pro- 
tection extended to them. Tested in the light of these prin- 
ciples, what is the position of the appellant? The evidence 
makes it clear that she was not, at the time of the execution of 
the document, a strictly purdanashin lady. She was in no sense 
illiterate. She was able to read Bengali, the language in which 
the document was drawn up, and she was certainly able also to 
write her name. Her examination on commission leaves no 
doubt that she is a lady of considerable shrewdness and intelligence. 
The evidence is conclusive that the deed, afterit had been drawn 
up, was read over by herself, and she then voluntarily executed 
it. Under these circumstances, it would not be right to hold 
that the deed, deliberately executed by her, is not binding upon 
her, and may be succssfully evaded. It cannot also be doubted 
upon the evidence that the second defendant, whose father was 


(1) (1892) T. L. R. 18 Mad. 267 (262). (2) (18891, L. R. 12 Mad. 880 (384). 
(3) (1888) J. L. R. 16 Cale. 684, L. R. IST. A 

(4) (1906) 3.0. L. J. 484; T. L. R. 88 Cale. N i R. 38 T. A. 86, 

(5) (1900) D. B. 27 1. A. 168, L L. B. 28 All. 187, 
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the mortgagee, knew the lady at the time of the transaction. 
He was a lad of that part of the town, and evidently mixed 
freely in the family circle of the mortgagor, who was his senior 
by about twelve years. The second defendant was present at the 
execution, and we see no reason to doubt his testimony that she 
executed the document after she had read it over and fully 
understood its contents. In view of these facts, it would not be 
right to apply to this transaction the rule deducible from numer- 
ous decisions of the Judicial Committee, of which one of the 
earliest is that of Busloor Ruheem v. Shamsoonntssa (1), and one 
of the most recent is that of Krissori Lal v. Chuni Lal (2). 
It must, further, be borne in mind that the lady had ample 
opportunity for independent advice, for her husband who appears 
to have arranged the transaction, was present on the occasion, 
attested the document, and identified her before the Sub-Regis- 
trar. Even if, therefore, the strictest tests were applied, we 
would be prepared to hold that the validity of the transaction 
had been amply established. The only part of the case, which 
presents some apparent difficulty and demands scrutiny, is the 
provision for the payment of compound interest. The covenant 
for the payment of interest provides that the rate is to be 12 per 
cent. per annum, and every four months the interest in arrear 
is to be added to the principal sum. This, no doubt, is higher 
than the current rate of interest, and some stress has been laid 
upon this circumstance by the learned counsel for the appellant. 
After anxious consideration of the matter, however, we are 
satished that no just ground for our interference has been estab- 
lished. All the provisions of the deed including the covenant 
for the payment of compound interest, are of the simplest 
character ; the language of the deed is plain and intelligible ; 
the document was read over by the lady and she was obviously 
satisfied with the terms, which had been arranged beforehand 
through her husband. There is no foundation for any possible 
theory that pressure was put upon the lady to induce her to 
consent to a high rate of interest, although she was evidently 
in need of money, The parties knew each other well, and the 
transaction took place at arms length. There is not the remotest 
suggestion of any misrepresentation on the part of the mort- 
gagee, or of any undue influence exercised by him over the 
mortgagor. Her act was prima facie a reasonable one, and she 
executed the bond with a free will and with intelligence. We 


(1) (1867) 11 M.I. A. 551 (585) ;8 W. R. P. 0.38. 
(2) (1908) 9 0. L. J, 172; L L, B. 31 AU 116. 
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are not prepared to adopt the view that the transaction was of 
such an improvident nature as to indicate that she had no inde- 
pendent advice, or that advantage was taken of any weakness 
or want of intelligence or business capacity on her part. We 
must, consequently, hold that the deed, in every part of it, is 
binding upon her. We may add that the question of the interest 
payable on the mortgage debt appears, in the events which 
have happened, to be one of purely academic interest. The suit 
was commenced at a time when the claim for a personal remedy 
against the mortgagor had already become barred by limitation. 
The only decree which was asked for and which could be made, 
was a decree for sale of the mortgaged property. That decree 
has been executed during the pendency of this appeal, because, 
although this Court directed a stay of sale if the judgment- 
debtor furnished security to the satisfaction of the Court below, 
she failed to perform the condition, Although there is evidence 
of a somewhat vague and loose character to show that the pro- 
perty might be worth Rs. 14,000 or 15,000, the mortgagee did 
not make any attempt to purchase at the execution sale. The 
property, we are informed, has been sold for Rs. 9,200 and has 
been purchased by a stranger. Even if, therefore, we were 
induced to hold that the covenant for the payment of compound 
interest is not binding upon the mortgagor as its full effect was 
not appreciated by her, and that the interest should, on this 
ground, be reduced to 9 per cent. per annnm, the total amount 
due upon the mortgage transaction would exceed Rs. 9,200. 
The mortgagee has not, therefore, realised more than what would 
be payable to him on an assumption most favourable to the 
mortgagor. Besides, asthe property has passed into the hands 
of'a stranger, even if the decree were modified, the sale would 
not be affected [Mukhoda v. Gopal (1), Shtvlal v. Sambhu (2), 
Fanukdhart v. Gossatnz Lal (3)}, and, as the amount cannot, in 
any view, be reduced to a lower sum than what has been actually 
realised by the decree-holder, any alteration in the decree would 
be of no practical benefit to the mortgagor’ From this point 
of view, any further examination of the question of the validity 
of the covenant for payment of compound interest must prove 
entirely fruitless.: The fourth ground, consequently, fails. 

The result, therefore, is that the decree made by the Court 
below is affirmed, and this appeal dismissed with costs. 
A. T, M. Appeal dismissed. 


(1) (1898) 1. L. R. 26 Calc. 734. (2) (1905) T. L. R. 29 Bom. 488. 
: (8) (1909) 11 O. L. J. 3545 I. L. R. 87 Cale, 107. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
ZOHRA BIBI 


v 


ZOBEDA KHATUN.* 


Parinsrship, dissolution of— Winding up—Receiter appointed in another awit, 
if necessary party— Object of appointing receiver —Aocount, right to call 
Jor—Legal representatice of deceased partner, rights and liabilities of— 
Civil Procedure Oode (Act V of 1908), O. XLI, R. 28—Remand— 
Appellate Court, power of —Addition of party, 


In s suit to wind up a partnership business brought by one partner againat 
the representatives of a deceased partner, itis necessary to join as party 
defendant a receiver appointed in another suit by a competent Court, to take 
charge of the estate of the deceased. f 

When the question is whether a receiver isa necessary party, the test to 
be applied is, whether property in the hands of the receiver is intended to be 
affeoted by the result of the litigation, because if the property is intended to be 
go affected, the receiver is a proper and necessary party by way of addition to 
and not in substitution for the parties primarily responsible. 

The appointment of arecelver does not, by itself, debar a creditor of the 
person over whose estate the receiver is appointed from pursuing his legal 
remedy by action against such debtor, or from bringing a suit for relief touching 
the same property ; this general rule, however, is subject tothe qualification 
that the suit so brought does not in any way interfere with the possession or 
jurisdiction of the Court by which the receiver was appointed. 

The object of the appointment of a receiver is to protect the estate from 
unnecessary and expensive litigation, to preserve it for the equal benefit of 
those equally interested in its distribution, and to keep the property at all 
times within the control of the Court by which the receiver has been appointed. 

The right to call foran account upon the dissolution of a firm is mutual, 
and each partner is entitled to an account from his co-partner of their partner- 
ship dealings and transactions, unless he has legally waived or parted with 
such right ; the legal representatives of a deceased partner are entitled to an 
account from the surviving partner, and are themselves bound to account in go 
far aa the deceased partner had the management or control of the assets 
of the firm. 

Hazi Muhammad Akbar v, Dwarka Nath (1) followed, 

Order XLI, Rule 28 makes provision for a particular contingency, but its 
scope is neither exclusive nor all-embracing, Itis competent to an appellate 
Court to remand a case when the original Court has committed any error, 
omission, or irregularity by reason of which there has not been a proper 
trial or an effectual or complete adjudication of the suit, and the party who 


complains of such error, omission, or irregularity, has been thereby materially 
prejudiced. 


* Appeal from Order No. 210 of 1909, from the order of F. Roe, Esq., 
District) Judge of 24-Perganas, dated the 7th April 1909, reversing that of 
Babu Mohim Chandra Sarkar, Subordinate Judge of 24-Perganas, dated the 
18th December 1808. 


(1) (1910) 11 O. L. J, 658. 
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An appellate Court is competent to set aside the order of the original 
Court, to remand the case, and to direct the plaintiff to reconstitute the suit 
by the addition of a new party. 


Appeal by the Plaintiff. 

Suit to wind up a partnership business, to take accounts 
from the representatives of the managing partner, to ascertain 
and distribute the assets, and for incidental reliefs. 


The facts of the case and arguments appear sufficiently from 
the judgment. | 

Moulot Syed Shamsul Huda for the Appellant. 

Mr. Chakrabarti and Babus Satis Chunder Ghose and 


Antlendra Nath Roy Chowdhurt for the Respondent. 
CoA: 


The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law, which calls 
for decision in this appeal, is one of some novelty, and our 
attention has not been drawn to any judicial decision which 
covers it precisely. The circumstances, under which the ques- 
tion arises for decision, are not disputed. One Haniff Meah, 
the predecessor in interest of the defendants, is alleged to have 
carried on a hide business in partnership with the predecessor 
of the plaintiffs. The case for the plaintiffs is that Haniff was 
the managing partner, that the assets were under his control, 
and that from the profits of the partnership business not only 
had savings been made but purchases effected of valuable 
immovable properties, Hanif died onthe 28th January 1908, 
and left as his heirs, the persons who have been joined as 
defendants to this suit. On the 8th June 1908, the plaintiffs 
commenced the present action to wind up the partnership 
business, to take accounts from the representatives of the 
managing partner, to ascertain and distribute the assests, and 
for incidental reliefs. The defendants denied the alleged partner- 
ship, and resisted the claim on various other grounds relating 
to the merits of the case with which we are not concerned at 
the present stage. Meanwhile, disputes had broken out amongst 
the members of the family of Haniff, and a suit for partition 
of the estate left by him, had been commenced on the Original 
Side of this Court on the 2nd July 1908. In that suit, a receiver 
was ‘appointed on the 17th August 1908, in respect of the 
subject matter of the litigation, that is, the entire estate left 
by Haniff. Tnereupon, the defendants in the present litigation 
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intimated to the Court of first instance on the 29th August 
1908 that the receiver had been appointed, and prayed that 
the plaintiffs might be directed to take steps to join the 
receiver aş a party defendant. The plaintiffs, though duly in- 
formed, took no notice of this application, and ultimately deci- 
ded to proceed with the suit in the absence of the receiver. 
The case was then tried out in the Court of first instance ; and 
a preliminary decree was made for taking of accounts and for 
other purposes appropriate to a suit to wind up a partnership 
business. Upon appeal by the defendants to the District Judge, 
this preliminary decree has been reversed, and the case has been 
remanded for retrial. The District Judge has made a conditional 
order, the terms of which are difficult to follow; the order, 


‘in fact, has satisfied neither party, as is abundantly clear from 


the arguments which have been addressed tous. The plaintiffs 
alone, however, have appealed against the order, and on their 
behalf it has been argued that the order is without jurisdiction, 
inasmuch as the Court could remand a case only under Order 


-XLI, Rule 23 of the Code of 1908, which contemplates the 


reversal of a decision of the original Court upon a preliminary 
point. It has been suggested, in fact, that as in the present 
instance, the case has been tried on the merits by the Subor- 
dinate Judge, the Court of appeal could not make an order under 
Rule 23. On behalf of the respondents, it has been argued, on 
the other hand, that the District Judge ought to have held that 
the receiver was a necessary party, and that he had inherent 
power to set aside the preliminary decree made by the original 
Court and to send back the case for retrial after the receiver 
had been added as a party defendant. The argument,’ in sub- 
stance, has been that the conditional order made by the District 
Judge ought to be discharged. From the arguments which 
have been addressed to us it is clear, therefore, that two questions 


-arise for consideration, namely, frst, whether in a suit to wind 


up a partnership business brought by one partner against the 
representatives of a deceased partner, it is necessary to join as 
party defendant a receiver appointed in another suit, by a com- 
petent Court, to take charge of the estate of the deceased ; and 
secondly, whether when a decree has been made by the original 


‘Court in a suit improperly framed by reason of the failure of the 


plaintiff to join a necessary party as a defendant, it is competent 
to the Court of appeal to set aside that decision and to remand 


. the case for retrial with directions to add all necessary parties, 
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In so far as the first of these points is concerned, it must, 
in our opinion, be answered in the affirmative. The principle, 
upon which a receiver of property may be regarded as a neces- 
sary party to a particular suit, was explained by this Court in 
the case of Fotindra Nath Chowdhury v. Sarfaraj Mia (1). The 


test to be applied is, whether property in the hands of the 


receiver is intended to be affected by the result of the litigation, 
because if the property is intended to be affected, the receiver 
is a proper and necessary party by way of addition to and not 
in substitution for the parties primarily responsible. It may be 
conceded that the appointment of a receiver does not, by itself, 
debar a creditor of the person over whose estate the receiver 
is appointed from pursuing his legal remedy by action against 
such debtor, or from bringing a suit for relief touching the same 
property ; this general rule, however, is subject to the qualifica- 
tion that the suit so brought does not in any way interfere with 
the possession or jurisdiction of the Court by which the receiver 
was appointed. If the contrary view were maintained, and 
the decree made in such a suit was allowed to operate to the 
disturbance of the-custody of the receiver, when he had not 
been made a party to the suit, the very object of the appoint- 
ment of a receiver might be defeated ; that object is to protect 
the estate from unnecessary and expensive litigation, to preserve 
it for the equal benefit of those equally interested in its distri- 
bution, and to keep the property at all times within the control 
of the Court by which the receiver has been appointed. Now 
in the case before us, the plaintiffs seek for a decree for ascertain- 
ment of the assets and for distribution thereof amongst them- 
selves and the representatives in interest of their deceased 
partner; their allegation is that these representatives have not 
rendered any account of the partnership business, and that they 
have retained exclusive possession of the whole of the proper- 
ties, to a portion at any rate of which they claim a substantial 
interest, and which are now in the custody of the receiver, as 
part of the estate of Hanif. On the 2gth August 1908, the 
receiver, in fact, furnished security to the extent of Rs. 50,000, 
and took possession of the entire estate of Haniff, including 
the assets of the disputed hide business. If the plaintiffs 
succeed in this litigation and their allegations are established to 
be well-founded, they will be entitled, not merely to a decree 


for accounts of the partnership business but also to possession 
(1) (1910) 14 O. W. N. 683. 
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of the assets. It has been faintly suggested, indeed, that in so 
far as the accounts are concerned, an order may be made upon 
the defendants to render them, and for this purpose the presence 
of the receiver is not necessary. This position, however, is 
obviously fallacious. It may be conceded, as was ruled by this 
Court in the case of Hasi Muhammad v. Dwarka Nath Sarkar (1), 
that the right to call for an account upon the dissolution of 
a firm is mutual, and each partner is entitled to an account from 
his co-partner of their partnership dealings and transactions, 
unless he has legally waived or parted with such right ; the legal 
representatives of a deceased partner are entitled to an account 
from the surviving partner, and are themselves bound to account 
in so far as the deceased partner had the management or con- 
trol of the assets of the frm. It is clear, however, that in order 
that such accounts may be properly taken by the Court and 
effectively rendered by the defendants, they must have access to 
the assets and the account books of the partnership, and these 
assets and account books are in the custody of the receiver as 
belonging to the estate of Haniff. The receiver, is, therefore, not 
merely a proper but also a necessary party to the proceedings. 
We have further examined the records of the partition suit now 
pending on the Original Side of this Court, and it is clear from a 
comparison of the schedule of properties attached to the plaint 
in that suit, with the schedule of the properties claimed by the 
plaintiffs in the present litigation, as acquired out of the pro- 
fits of the partnership business, that a considerable number of 
items is identical. If, therefore, the plaintiffs succeed in the 
present suit, they will be entitled to a decree for recovery of 
possession of shares of the properties now in the custody of the 
receiver. - The learned vakil for the plaintiffs has, however, con- 
tended that the receiver who has been appointed only in respect 
of the properties comprised in the estate of Haniff, has no concern 
with what does not in reality belong to him. - This argument is 
manifestly fallacious. The receiver has been appointed to take 
charge of all the properties comprised in the partition suit, and 
from an examination of the proceedings therein, it is fairly clear 
that many of the properties in which the present plaintiffs claim 
a share, are claimed in the partition suit by the representatives 
of Haniff as their exclusive properties. The receiver has been 
apointed in respect of the subject matter of ‘that litigation, and 
Mr. R. C. Sen, an advocate of this Court, who has been appointed 
(1) (1910) 11 C. L. J, 658. 


é 
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the receiver, has stated to us that all the properties mentioned 
in the schedule to the plaint in the partition suit as the subject 
matter of that litigation, are in his custody. It also appears from 
an examination of the schedule to the plaint in that suit that 
the parties lay claim to certain partnership business, though it is 
not clear whether the description is comprehensive enough to 
include the hide business which is the subject matter of the 
present litigation. One thing, however, is beyond the possibility 
of dispute. If the plaintiffs succeed in the present litigation, 
the decree must affect the property now in the custody of the 
receiver. Although, therefore, the receiver would not have 
been a necessary party to the present litigation if no attempt 
had been made thereby to interfere with the right of the 
receiver to the property entrusted to his care, the position is 
entirely different when the object of the litigation is manifestly 
to affect the property rights vested in him. We must, conse- 
quently, hold that the receiver was a necessary party, and that 
as soon as the fact of his appointment was intimated by the 
defendants to the Court, and brought to the notice of the 
plaintiffs, the latter ought to have taken steps to add him as 
a party defendant with the leave previously obtained of this 
Court in its Original Side. 

The second question which next requires consideration, is 
whether it was competent to the Court below and whether it 
is competent to this Court to set aside the orders, to remand 
the case, and to direct the plaintiffs to reconstitute the suit by the 
addition of the receiver. The learned vakil for the appellants 
has contended that the order of remand made by the Court 
below is u/ira vires as beyond the scope of Order XLI, Rule 23 
of the Code of 1908. In our opinion, there is no foundation 
for this contention, It may be conceded that the terms of 
Rule 23 are not comprehensive enough to cover the present 
Case, inasmuch asthe decision of the original Court did not 
proceed upon any preliminary point; but this circumstance 
does not justify the conclusion that the Court may not have 
wider powers than those conferred by that Rule. It may be 
observed at the outset that there is no provision in the present 
Code, corresponding to section 564 of the Code of 1882, which 
provided that the appellate Court should not remand a case for 
a second decision except as provided in section 562. So long 
as section 564 formed a part of the Code of 1882, the result, 
therefore, was that an order of remand could only be made 
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where the lower Court had disposed of the suit upon a 
preliminary point. Ganesh v. Bhikaji (1), Kalu v. Chendu (2), 
Keshav x. Pandurag (3), and Bando v. Bhasker (4). Under that 
Code, a question might and in fact did arise, whether if an order 
of remand was made in contravention of the provisions of section 
s62, thatis when the suit had been disposed of not upon a 
preliminary point but upon the merits of the whole case after a 
full hearing, the order was absolutely void or merely irregular. 
There was considerable divergence of judicial decision upon this 
point, as shown by the cases of Ratmeshur v. Sheodin (5), Mohesh 
Chandra v. Jamiruddin (6), Court of Wards v. Ramasamt (7), 
and Batkunta v. Sahmullah (8). The matter is, however, 
placed on an entirely different footing by the new Code; as 
section 564 has not been re-enacted, the inference is perfectly 
legitimate that the Legislature did not intend to restrict the 
power of an appellate Court to remand a case for retrial. Rule 
23 makes provision for a particular contingency, but clearly 
its scope is neither exclusive nor all-embracing. We must con- 
sequently hold that under section 151 of the Code of 1908, 
which expressly saves the exercise of inherent powers by Courts 
of Justice, it is competent to a Court to remand a case when the 
original Court has committed any error, omission or irregularity 
by reason of which there has not been a proper trial or an 
effectual or complete adjudication of the suit, and the party who 
complains of such error, omission or irregularity, has been thereby 
materially prejudiced. In fact, a similar power had been exercised 
by Courts even under the repealed Code, notwithstanding Sec. 564, 
as is shown by the cases of Salima Bibi v. Sheikh Muhammad (9), 
Rapit Ram v. Katesar Nath (10), Habib Baksh v. Baldeo Prasad (11) 
Badam v. Nathu (12). In each of these cases an erroneous proce- 
dure had been adopted by the Court of first instance, which had 
resulted in a mis-trial of the suit ; in the third of these cases, the 
suit had been brought in the name of a wrong person as plaintiff, 
and the appellate Court directed the plaint to be amended and 
remanded the case for retrial. Indeed, if such a power is denied 
to a Court, a failure of justice may be inevitable, as is well 

(1) (1886) I. L. R. 10 Bom. 398. — (4): (1899) 1 Bom. L. R. 889, 

(2) (1895) 1. L. R, 19 Mad. 157, (5) (1889) I. L. R. $2 All. 510, 

(3) (1899) 1 Bom. L. B, 29 (8) (901) I. L, R 28 Cale. 824. 

(7) (1805) I. L, R, 28 Mad, 487,15 M. L. J. 236, 

(8) (1907) 6 0. L. J. 547, 12 0. W. N, 580 


(9) (1895) I. L. R. 18 AIL 131. (11) (1901) I. L. R. 28 AJL 167. 
(10) (1896) I. L. B. 18 All. 896, (12) (1902) L L, R.-25 Al 194, 
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illustrated by the case before us, We have held that the receiver . 


was a necessary party, and ought to have been added as a defen- 
dant. The decree, therefore, made by the Court of first instance 
in the absence of the receiver, ought not to be allowed to stand ; 
but if the appellate Court has no power to remand the case and 
to direct a re-trial after the receiver has been properly added as 
a party defendant, what would the position be? The only alter- 
Native course would be for the Court to dismiss the suit as 
improperly constituted ; this, obviously, is a position which ought 
not to be accepted, if there is any escape from it, We are of 
opinion, therefore, that the receiver ought to be added as a party 
to the suit and the case ought to be retried, and we feel no 
doubt that this Court has ample power to give the necessary 
directions. 

A question has been raised before us incidently as to whether 
the receiver ought to be allowed, when he is brought before the 
Court, to put forward a defence different from or inconsistent 
with that taken by the original defendants. The ordinary prac- 
tice is that, where, upon the appointment of a receiver during 
the pendency ofa litigation, he is added as a party defendant, 
the written statement of the original defendants, whose estate is 
vested in the receiver, is directed to stand as his written state- 
ment ; but he may be allowed by the Courtin its discretion to 
file a supplemental written statement, because the Court may allow 
even an original defendant the same indulgence. 

The result, therefore, is that this appeal must be allo wed, 
and the orders of both the Courts below, discharged. The “case 
will be remanded to the original Court for retrial. The plaintiffs 
will have liberty to have the receiver added as a party defendant, 
for which purpose they must obtain the leave of the Court by 
which the receiver was appointed. As the defendants intimated 
to the Court at the earliest possible stage, the fact of the appoint- 
ment of the receiver, the plaintiffs are principally to blame for 
the difficulty in which they find themselves. They must, conse- 
quently, pay the respondents their costs in this appeal. We 
assess the hearing fee at three gold mohurs. There will be no 
order as to costs either in the original Court or in the Court of 
appeal below. The costs subsequent to the remand, will follow 
the event. 


A. T. M: Appeal allowed. 


Ga 


378 


CIVIL. 
1910. 
pa 
Zohra Bibi 
v. 
Zobeda Khatun. 
Mookerjes, J. 


376 


THR CALOUTTA LAW JOURNAT. (Von. XIL 


Before Mr. Fustice Norris and Mr. Fusitce Banerjee. 
SHEODENI ROY AND OTHERS 


v 


CHOWDHURY CHATOORBHUJ ROY AND OTHERS * 


Burden of proof —Tenant in possession of some land of remindar—Land not 
contiguous to holding—~Haoroachkment, 


The mere fact that the defendants hold some lands as tenants under the 
plaintiffs, is not sufficient to throw upon the plaintiffs the burden of showing 
that in respect of any other jand in the zemindari which the defendants may 
be found to be in possession of and which is not contiguous to the admitted 
holding of the defendants, they have no right as tenants, The burden of 
proof in a case like this lies upon the defendants. 

Raj Kishen Movkerjeo v. Pearee Mohan Mookerjes (1) and Batai Ahir v. 
Bhuggobutity Koer (2) followed, 

Rhidoy Kristo v. Nobin (8) distinguished. 

Appeal by the Defendants. 

Suit for possession of land. 

The facts of the case and arguments appear sufficiently 
from the judgment. 

Babus Mohiny Mohan Roy and Giris Chunder Chowdhury 
for the Appellants. 

Babus Akhil Chunder Sen and Makhan Lal for the 
Respondents. 


The judgment of the Court was delivered by 


Banerjee J.—This appeal arises out of a suit for possession 
of land brought by the plaintiffs respondents on the allegation 
that the defendants have taken wrongful possession of the same. 
The defence was that the land in suit had not been wrongfully 
taken possession of by the defendants, but was part and parcel 
of their ancestral holding under the plaintiffs. The first Court, 
whilst entertaining grave doubts about the title of the 
defendants, dismissed the suit, because, in its judgment, the 
plaintiffs were not able to show that they had been dispossessed 
as alleged. On appeal by the plaintiffs, the lower appellate 
Court has reversed the decision of the first Court and given the 
plaintiffs a decree, holding that the defendants failed to make 


* Appeal from Appellate Decree No. 1827 of 1892, against the decree of 
G. Q. Dey, Esq., District Judge of Shahabad, dated the 83th May, 1892, 
reversing that of Babu Dwarka Nath Mitser, Subordinate Jadge of Shahabad, 
dated the 28th September, 1891. 


(1) (1878) 20 W. R. 421. 
(2) (1882) 11 0. L. B. 476. (3) (1883) 12 0. L. R. 487, 
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out any title as tenants to the land in dispute, and that the 
plaintiffs, as the admitted landlords, were therefore entitled to 
possession. On second appeal, it is contended that the lower 
appellate Court is wrong in throwing upon the defendants the 
burden of proving their title, when it was admitted by the 
plaintiffs that the defendants were their tenants in respect of 
some land in their zemindari ; and in support of this contention, 
the case of Rhidoy Kristo Mistri v. Nobin Chunder Sen (1), is 
cited. We do not think there is any force in the contention of 
the appellants. The case cited is clearly distinguishable from 
the present. There the plaintiff sued to recover khas 
possession of some land, which he alleged was outside the howla 
or tenure held by the defendant, and which the defendant had 
encroached upon by extending the boundary of his howla. In 
the present case, there is no admission by the plaintiffs that the 
lands in suit are contiguous to the admitted holding of the 
defendants, or that they have come to the possession of the 
defendants by encroachment. The mere fact that the defendants 
hold some lands as tenants under the plaintiffs, would not be 
sufficient to throw upon the plaintiffs the burden of showing that 
in respect of any other land in the zemindari which the 
defendants may be found to be in possession of, they have no 
right as tenants. The burden of proof in a case like this lies 
upon the defendants, and this view is quite in accordance with 
the rule laid down by this Court in several cases, of which we 
need only refer to two, namely, Raj Kishen Mookerjee v. Pearee 
Mohun Mookerjee (2) and Batai Ahir v. Bhuggobutty Koer (3). 
We may observe that in this case both parties went into evidence, 
and the lower appellate Court has distinctly found that the 
defendants have failed to make out any right to the land in 
dispute. That being so, and the plaintiffs being the admitted 
proprietors of the estate in which the land in dispute is situate, 
the plaintiffs would be entitled to a decree for possession, unless 
it is shown that not the plaintiffs but other persons are entitled 
to such possession, That has not been shown nor suggested 
in this case ; and accordingly we think that the decree given 
by the lower appellate Court is right and must be affirmed 
with costs. 


A. T. M. Appeal dismissed. 


(1) (1888) 12 0. L, R. 457. 
(2) (1878) 20 W. B. 431. (8) (1882) 11 0, L. B. 476. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
KHIRODA KANTA ROY AND OTHERS 


v 


KRISHNADAS LAHA AND OTHERS.“ 


Estoppel—-Doowment, construction of— Ancient documert—Oonsent-—Al ista ke— 

Aoquicacence—Limitation Act (IX of 1808), Sch. I, Arts. 138, 142, 144, 

A subsequent admission as tothe true meaning of a document of title or 
the subsequent conduct of a party to or of a person claiming under the deed, 
cannot be received in aid of its construction. The position might be different 
if a question arose as to the interpretation of an ancient dooument. 

Owners of adjoining tracts of land are not bound by consent to a boundary 
which has been defined under a mistaken apprehension that it is the true line, 
and neither party is precluded or estopped from claiming his own rights under 
the true line when discovered, provided that the position of his opponent has 
not been meanwhile altered on the faith of his representation. Ifthe boundary 
line between the lands of two adjacent owners has led to any dispute, and if in 
settlement of such dispute the parties have adopted a certain boundary as-the 
true line of division between their properties, neither can be permitted to resile 
from the settlement. 

Artiole 188 of the Limitation Act applies to suits brought against the 
judgment-debtor or persons who have derived title from him, It has no appli- 
cation toa suit brought against a person who has notacqulred a title from the 
judgment-debtor. 


Appeal by the Plaintiffs. 
Suit for declaration of title and for possession. 


The facts of the case and arguments appear sufficiently from 
the judgment. 
Dr. Rash Behary Ghose and Babu Hart Charan Sarkhel for 
the Appellants. 
Babu Debendra Nath Ghose for the Respondents. 
Cu ALY. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation which 
has given rise to this appeal, is an one-third share of a tract of 
land upon which is held a market, named by the plaintiffs appel- 
lants, Kosba Hat, and by the defendants respondents, Babus’ Bazar. 
It is the common case of both parties that the land at one time 
formed part of the estate of Raja Barada Kanto Roy, and after 
his death passed by inheritance to his three sons, Raja Ganada 

* Appeal from Appellate Decree No. 2501 of 1907, against the deoision of 
8. B, Chowdhry, Esq., District- Judge of Jessore, dated the 21st Angust 1907, 


affirming that of Baba Rajnarain Mookerjee, Subordinate Judge of Jessore, 
dated the 27th March 1907, 
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Kanto, Kumar Manada Kanto and Kumar Hemada Kanto. The OIVIE, 
share now in dispute admittedly was owned by Hemada Kanto. 1910. 

© + e + z = si ana 
The plaintiffs found their title upon a sale in execution of a money Khiroda Kanta Roy 


decree against Hemada Kanto, held on the 16th May 1893, and Krishnatns Taba 
confirmed on the 30th September, 1893. The sale certificate in poas 
Alookerjee, J. 


which the property was described as Kosba Hat was granted on 
the 8th January 1894, and symbolical possession was delivered to 
the purchasers by the Court two days later, on the 1oth January, 
1894. The defendants respondents found their title on a convey- 
ance executed in their favour by Hemada Kanto on the 4th 
January, 1894 and registered on the same date. By this convey- 
ance, the defendants purchased the entire one-third share of 
Hemada Kanto in Purgana Emadpur. The substantial question 
in controversy between the parties, therefore, was, whether the 
disputed land was part of Kosba Hat covered by the sale certificate 
_of the plaintiffs, or whether it was a separate property known as 
Babus’ Bazar, included in the estate purchased by the defendants, 
The Court of first instance decided this point against the plain- 
tiffsand dismissed the suit. Upon appeal, the learned District 
Judge has reversed that finding, and upon the evidence on the 
record, has come to the conclusion that the disputed land is part 
of the Kosba Hat purchased by the plaintiffs on the 16th May 
1893. The Court of appeal below has, however, dismissed the 
suit on the ground that the plaintiffs are estopped from asserting 
their title against the defendants, inasmuch as from the 3rd May, 
1894, the disputed land has been allowed by the plaintiffs to be 
treated by the defendants as part of Babus’ Bazar which is admit- 
tedly the property of the latter. The plaintiffs have now appealed 
to this Court, and on their behalf it has been contended that no 
question of estoppel arises, inasmuch as when a land-owner in 
good faith points out to the owner of adjoining land an incorrect 
division line, he is not estopped subsequently to deny that such 
line is the correct boundary, if both parties were ignorant at the 
time of the true line. In support of this proposition, reliance has 
been placed upon a passage from Bigelow on Estoppel, 5th edition, 
page 619, in which the learned author observes that there must 
have been, when the incorrect line was acted upon, knowledge of 
the true boundary by the one party and ignorance of it by the 
other in orderto estop the party from asserting it within the 
period of limitation, and this though it may have been intended 
that the incorrect line should be fixed upon as the true one and 
acted on accordingly. This position has been strenuously contested 
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on behalf of the respondents, and it has further been sug- 
gested that the learned District Judge has not based his decision on 
the ground of estoppel, but that he has merely used the evidence 
of subsequent conduct of the parties as an aid to the interpretation 
of the sale certificate of the plaintiffs. In so far as this latter con- 
tention is concerned, there is, in our opinion, no substance in it. 
It is well settled that a subsequent admission as to the true mean- © 
ing of a document of title or the subsequent conduct ofa party 
to or of a person claiming under the deed, cannot be received in 
aid of its construction. This is well illustrated by the case of 
Barton v. Dawes (1), where a question arose as to the extent of 
the land conveyed by a deed, the land being described in a sche- 
dule and delineated in a plan drawn on the margin thereof. In 
an action brought to try the right to a slip of land not expressly 
mentioned in the schedule or the plan, evidence was offered to 
show that the Jocus in guo had always been treated as part of the 
property conveyed. It was ruled that, as the deed itself was 


_ unambiguous, the evidence was not admissible, and the deed 


must be treated as conclusive. To the same effect is the decision 
in Doe v. Webster (2). The position might be different if a ques- 
tion arose as to the interpretation of an ancient document. The 
sale certificate in the case before us, however, cannot obviously 
be treated as an ancient document. See North-Eastern Ratlway 
Company v. Hastings (3), where Lord Davey declined to treat a 
lease of 1854 as an ancient deed. It is, therefore, impossible to 
accept as well founded the contention of the respondents that the 
evidence of the conduct ofthe parties for about eleven years 
antecedent to the suit should be relied upon in aid of the true 
construction of the sale certificate. Upon a close examination of 
the judgment of the District Judge, however, it is fairly clear that 
he has not treated the evidence of conduct subsequent from the 
point of view suggested, and there is no room for doubt that he 
has based his decision on the ground of estoppel. It is conse- 
quently necessary to examine whether his conclusion in this res- 


pect can be supported. 


It may be conceded that the passage from Bigelow on Estop- 
pel upon which reliance is placed on behalf of the appellants, does 
at first sight, appear to lend some support to their contention. 
The learned author refers to the cases of Brewer v. Boston 
R. R. Co. (4) and Ltwerfool Wharf v. Prescott (5), in 


(1) (1860) 10 O. P. 261, 84 B. B. 663. (8) (1900) A. C. 260, 
(2) (1840) 12.A.& E. 442, 54 R. R, 597. (4) (1848) 5 Metoalf 478, 39 Am. 
(5) (1863) 7 Allen 494. Dec. 694, 
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support of his view. Inthe first of these cases, it appears to 
have been ruled by Mr. Justice Wilde, that where an admission 1910. 
of boundary has been made in good faith and by some mistake, Khiroda Kanta Roy 
such admission does not by law operate by way of an estoppel, 
because a party ought not to be estopped to provea legal title 
to his estate by any misrepresentation of its locality made by 
mistake without fraud or intentional deception, although another 
party may be induced thereby to purchase an adjoining lot the 
title to which may prove defective, for the latter may require 
a warranty, and it would be most unjust that a party should 
forfeit his estate by a mere mistake. In the second case, a similar 
view was adopted on the ground that it was one of pure mistake 
without knowledge of the true boundary. Substantially the same 
view was taken in Z4ayer v. Bacon (1), and was affirmed by the 
unanimous judgment of the Supreme Court of the United 
States in Schraeder Mining Coy. v Packer (2). The rule thus 
stated, however, is subject to the qualification that the true owner 
cannot be permitted to assert his right if his neighbour has been 
induced to part with something of value upon the faith of his 
assertion ; this principle was recognised in Stuart v. Labdington (3). 
In other words, owners of adjoining tracts of land are not bound 
by consent to a boundary which has been defined under a mis- 
taken apprehension that it is the true line, and neither party is 
precluded or estopped from claiming his own. rights under the 
true line when discovered, provided that the position of his 
opponent has not been meanwhile altered on the faith of his 
representation. /versou v. Swan (4). That the rule thus qualified 
is supported by numerous cases in the American Courts is clear 
from the notes to Avans v. Millar (s), where it is pointed out 
that some of the cases lay down the rule too broadly to the 
effect that the estoppel does not arise if the representation 
was made in ignorance under mistake. eing v. Cramer (6), 
This view is supported by leading text writers. See for instance 
Tiffany on Real Property, Sec. 261 and Herman on Estoppel, Vol. 2, 
Ch. 18, Sec. 1137, where it is observed that although an admis- 
sion, by a party, of a mistaken line for the true line has, by 
itself, no legal effect upon his title, an element of estoppel may 
arise, if during the acquiescence in the mistaken boundary, exten- 
sive improvements by the erection of buildings or otherwise 
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Krishnadas Laha, 
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” (1861) 8 Allen 163, 80 Am. Deo. 59. (3) (1889) 129 U. S. 688. 
3) (1823) 1 Randolph 403, 10 Am. Dsc. 550. (4) (1897) 48 N. E. 382. 
(5) (1880) 68 Miss, 120, 38 Am, Rep, 313 (6, (1892) 51 N, W. 173 
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have been made by the occupant of the premises in dispute. 
This opinion is also in accord with the decision of the Judicial 
Committee in Sarat Chunder Dey v. Gopal Chunder Lahka (1), 
where it is pointed out that the existence of an estoppel does 
not depend on the motive or on the knowledge of the matter 
on the part of the person making the representation, It is not 
essential that the intention of the person whose declaration, act, 
or omission has induced another to act or to abstain from acting, 
should have been fraudulent, or that he should not have been 
under a mistake or misapprehension. The main question, in deter- 
mining whether estoppel has been occasioned, is, whether the 
representation has caused the person to whom it has been made, 
to act on the faith of it. We are, therefore, unable to accept 
the broad contention of the appellants that merely because the 
boundary has been settled between the parties by a common 
mistake, there is no estoppel ; nor are we prepared to adopt the 
view of the District Judge that because the line agreed upon 
has been accepted for several years as the true boundary, the 
plaintiffs are not entitled to assert their rights. The true test 
to be applied is, whether the position of the defendants has been, 
in the interval, altered by the reliance they placed upon the 
representation of the plaintiffs. If their position has not been 
altered, the plaintiffs are entitled to prove the true division line 
and to recover possesion of their property. If, on the other 
hand, the position of the defendants has been altered, the plain- 
tiffs are clearly estopped. Now in the case before us, there is no 
suggestion whatever that the position of the defendants has 
been in any way altered by the reliance they placed upon 
the representation or conduct of the plaintiffs. There is no evi- 
dence toprove that they wereinduced or encouraged by the settle- 
ment of the boundary to spend any sums on the improvement 
of the property. Their contention has merely been that, 
because the boundary line has been laid down by both the 
parties, the plaintiffs are not entitled to prove the true boundary, 
although what was done was due to ignorance founded upon an 
innocent mistake shared by both the parties. This position 
clearly cannot be maintained, because, as we have already ex- 
plained, when adjoining owners lay down a line which they 
suppose to be the true boundary, and both are clearly chargeable 
with notice of the true line, they are not estopped from claimin{: 
the true line when they ascertain it, if meanwhile the position 
(1) (1892) I, L. R., 20 Gale, 296, L. R, 19 I, A, 208, 


Vou. XIL] HIGH COURT. 383 


of the parties has not been altered ; in other words, mere acquies- oe 
cence in the boundary erroneously laid down, does not, by itself, 1910. 
constitute an estoppel. We may further observe that ‘in the Khiroda Kanta Roy 
written statement of the defendants, it was asserted that a partition 
had been effected between the parties on the basis of the boun- ues 
dary line assettled. No evidence was, however, adduced upon pc J. 
this point to show how far the conduct of the parties, has been, 
if at all, afected by the settlement of the boundary line, and in 
the Court of first instance, the defendants did not press their 
objection on this ground. It is needless, therefore, to consider 
what the position of the parties might have been if the boundary 
line had been fixed in settlement of an existing dispute. The 
view may well be maintained that, if the boundary line between 
the lands of two adjacent owners has led to any dispute, and if 
in settlement of such dispute the parties have adopted a certain 
boundary as the true line of division between their properties, 
neither can be permitted to resile from the settlement. The 
distinction between this class of cases and the case now before 
us, is, that in the former, the parties settled their dispute by 
ascertainment of a boundary which had never been determined, 
inthe latter, by a mistake, they agreed upon a line where their mis- 
take can be corrected and the true line ascertained. In the case 
before us, there is no suggestion that the boundary line was in 
settlement of dispute, nor, as we have observed, is there any 
proof that the defendants have in any way altered their position 
on the faith of the boundary line laiddown. The rule, therefore, 
is applicable that the boundary line agreed on by mistake is not 
binding upon the parties. Ifthe defendants could prove that their 
position had been materially altered or that there was a settle- 
ment of doubtful, conflicting, or disputed boundaries, the Court 
would have refused to allow the plaintiffs to establish their claim 
after long acquiescence in the boundary upon which they have 
agreed. The result, therefore, is that the ground upon which the 
District Judge has dismissed the suit cannot be supported. 
The only point which remains for consideration is, whether 
the claim of the plaintiffs is barred by limitation; this question 
has not been determined by either of the Courts below, and 
consequently under section 103 of the Civil Procedure Code of 
1908, it is competent to this Court to determine the point upon 
the evidence on the record. Now, as already stated, the 
plaintiffs purchased the property on the 16th May 1893. 
The sale was confirmed on the 30th September 1893. The 
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O1viL. present action was commenced on the 22nd December 1903. 
1910, It is not disputed that the judgment-debtor, Hemada Kanto, 
was in possession at the date of the execution sale. Upon 
these facts, it has been argued on behalf of the respondents 
eee that article 138 of the Limitation Act is applicable to the case. 
Mookerjes, J. That Article provides that a suit, by a purchaser at a sale in 
_ execution of a decree for possession of immovable property sold 
when the judgment-debtor was in possession at the date of the 
sale, must be commenced within 12 years from the date of the 
sale. This obviously applies to suits brought against the judg- 
ment-debtor or persons who have derived title from him; see 
Raghu Nath yv. Syed Samad Shah (1). The Article cannot be 
applied to a suit brought against a defendant who has not 
acquired a title from the judgment-debtor. See the observations 
on the scope of Articles 136, 137 and 138 in Lakshman v. Bisan 
Singh (2), Lakshman v, Moru (3), Namdev v. Ramchandra (4) 
and Gopal v. Krishna Rao (5). We must consequently hold that 
Article 138 does not apply tothe present suit, because it has 
been found that the judgment-debtor did not and could not 
transfer the disputed property to the defendants. The question 
next arises, whether Article 142 is applicable. That article 
applies only to suits for possession of immovable property when 
the plaintiff, while in possession of the property, has been dis- 
possessed or has discontinued possession; it is not suggested 
here that the present plaintiffs had at any time actual possession 
of the disputed property. The symbolical possession which they 
obtained through Court on the roth January, 1894, however 
operative it might be as against the judgment-debtor, cannot be 
of any avail as against the defendants, who, as is clear from the 
evidence, took possession on the sth January, 1894, that is, on 
the day following the registration of the conveyance in their 
favour. Fuggobundhu v. Ram Chunder (6) and Fuggobundhu v. 
Purnanund (7). Jt is clear, therefore, that Article 142 has no 
application. The only article, therefore which can apply is 
Article 144, which provides that a suit for possession of immov- 
able property not otherwise specially provided for in the Limita- 
tion Act, must be commenced within 12 years from the date when 
the possession of the defendant becomes adverse to the plaintiff. 
Now the expression ' defendant’ as defined in section 3 of the Act 

(1) (1908) 7 O. L. J. 560. , (5) (1900) I. L. R. 25 Bom, 276, 

(2) (1890) I. L. R. 15 Bom, 261. 2 Bom. L. R, 1021, 
(3) (1892) I. L, R. 16 Bom. 722. (6) (1880) I. L. R. 5 Cale. 584, 5 O. L. R. 548. 

(4) (1892) 1. L. R. 18 Bom. 37. (7) (1889) I. L. R. 16 Calo, 580. 
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includes a person from or through whom a defendant derives his 
liability to be sued. Inthe case before us, it cannot be reason- 
ably contended that the defendants derived their liability to be 
sued from Hemada Kanto. As already explained, Hemada Kanto 
did not and could not transfer the disputed property to the 
defendants, but the defendants, under colour of their conveyance 
from him, took possession of the property on the 5th January, 
1894. Their possession, therefore, became adverse to the 
plaintiffs from that date, and as the suit was commenced on the 
22nd December, 1905, it is manifest that it is not barred under 
Article 144 of the Limitation Act. We must accordingly hold 
that the plaintiffs have established their title to the disputed 
property, that no rule of estoppel stands in the way of successful 
assertion of such title against the defendants, and that the 
present action commenced for that purpose is not barred by 
limitation. 

The result, therefore, is that this appeal must be allowed, 
and the decree of dismissal made by the District Judge in affirm- 
ance of the decision of the original Court, discharged. The 
suit will be decreed and the plaintiffs will be entitled in execution 
to recover possession of the disputed one-third share of the pro- 
perty. Under the circumstances of the case, we are of opinion, 
however, that there ought not to be any decree for mesne profits 
and that the parties should bear their own costs throughout the 
litigation. 

A. T. M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
DEBI PROSONNO ROY CHAUDHURI AND OTHERS 


Y 


HARENDRA NATH GHOSE AND OTHERS.* 


Ayautuka stridhan—Suocsssivn —Husband's younger brother and step-brother 
of deceased woman, preference betweon—Dayabhaga, Chap. IV, Seo. 3, 
Paras, 29, 30 and 81—Sodara, tf includes step-brother. 


Under the Dayabhaga School of Hindu Law, a younger brother of the 
husband is entitled to succeed to the Ayautuka stridhan property of a childless 
woman in preference to her step-brother. 

As paragraph 29, Ohapter 4, section 8 of the Dayabhaga gives the final 
resume of the various matters discussed in the preceding paragraphs, it is not 
permissible to examine the previous paragraphs to determine whether the 


* Appeal from Original Decree No. 187 of 1909 against the decree of 
E. Roa, £31, District Jaige of 3k-Perganis, dated the 38rd February 1909, 
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conclusion reached by Jimuta Vahana is or is not legitimately deducible from 
the texts upon which he placed reliance. 
Paragraph 30 is subordinate to and explanatory of paragraph 29, 
Paragraph 81 has been inaccurately translated by Colebrooke. 
A step-brother is not inoladed in the expression sodara which is used in 
paragraph 29, 
Collector of Madura v, Mootioo Ramalinga (1) referred to. 
Appeal by the Objectors. 
Objection to the grant of probate of a will. 
The facts of the case and arguments appear sufficiently from 
the judgment. 
Babus Golap Chunder Sarkar, Ram Chunder Mojumdar 
and dbinas Chunder Guha for the Appellants, 
Babus Braja Lal Chuckerbutty and Mohini Mohan Chatterjee 
for the Respondents. 
f C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this appeal to set. aside an 
order by which the Court below has overruled an objection 
taken by the appellants to the grant of probate of a will alleged 
to have been executed by one Annapurna Dasi, the widow of 
their deceased elder brother. It appears that, upon the death of 
Annapurna, an application for the probate of her will was 
made by the respondents, who are the sons of her uterine sister. 
In the application, the nearest relations of the deceased were 
stated to be the younger brothers of her husband and the sons 
of her step-mother. Notices were duly served upon these persons, 
and they entered caveats. When the case came on for trial, the 
learned District Judge held that both sets of objectors could not 
be allowed to contest the validity of the will, inasmuch as, if 
either set was held to be entitled to succeed to the estate 
of the deceased in the event of an intestacy, it must be 
to the exclusion of the other set ; consequently, both sets of 
objectors could not be treated as persons claiming to have an 
interest in the estate of the deceased within the meaning of 
section 69 of the Probate and Administration Act, 1881. In 
this view, the District Judge proceeded to determine whether 
the younger brothers of the husband of the deceased or her 
step-brothers would be the preferential heirs in the event of 
intestacy. He came to the conclusion that the younger brothers 
of the husband had no interest in the estate in the presence of 


(1) (1868) 12 M. I. A, 397. 
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the half-brothers. He, therefore, held that they had no be 
locus standi to take exception to the genuineness of the will 1910, 
propounded, and overruled their objection. Subsequently, the Debi Prosonno Roy 
step-brothers did not contest the proceedings, with the result that aly 
the will was proved in common form, and probate was granted Harendra Nath 
to the sons of the uterine sister of the testatrix. The younger Ghose. 


brothers of the husband of the deceased have now appealed against Mookerjes, J, 
the order by which their objection was overruled, and, on their TT 
behalf, it has been contended that they were preferential heirs 
to the step-brothers and were entitled to be represented in the 
proceedings in the Court below. Their claim has been contested 
on the ground that, under the Dayabhaga School of Hindu Law, 
a step-brother is entitled to succeed tothe Ayautnka stridhan 
property of a childless woman in preference to the younger 
- brother of her husband. In our opinion, there is no room for 
reasonable doubt that the view taken by the Court below is 
erroneous, and is contrary to the order of succession laid down 
by Jimuta Vahana. 

In Chapter 4, section 3 of the Dayabhaga, Jimuta Vahana 
discusses the question of succession to the separate property of a 
childless woman. The first nine paragraphs of the section deal 
with the question of succession to nuptial presents and other 
matters, with which weare not at present concerned. Paragraphs 
10 to 28 are then devoted to a discussion of the question of 
succession to stridhan property which has been received as a 
present by a woman after marriage, inclusive of gifts by kindred 
and sulka. The result of the discussion is summarised in 
paragraph 29, which is in these terms: “ Therefore the property 
goes first to the whole brothers ; if there be none, to the mother ; 
if she be dead, to the father; but, on failure of all these, it 
devolves on the husband. Thus Katyayana says, ‘that which has 
been given to her by her kindred, goes, on failure of kindred, to 
her husband’.” Paragraph 30 then explains the text of 
Katyayana, and it is pointed out that the expression ‘failure of 
the kindred” implies absence not merely of the father and 
mother, but also of brothers. Paragraph 31 commences a 
discussion as to the order of succession upon failure of the first 
group of four successive heirs already named, namely, the whole 
brothers, the mother, the father and the husband. It may be 
observed here in passing that paragraph 31 has been inaccurately 
translated by Colebrooke inasmuch as, in his rendering of the text 
of Vrihaspati, between the mother’s sister, and the father’s sister, 
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should come, not the maternal uncle, but the maternal uncle’s 
wife and the paternal aunt. The precise effect of the text of 
Vrihaspati is discussed in paragraphs 32 to 36, and in paragraph 37 
it is laid down that the order of succession after the failure of the 
first set of four successive heirs already named, is as follows: The 
husband’s younger brother, the son of the brother-in-law, the 
sister’s son, the husband’s sister’s son, the brother’s son and the 
son-in-law. Paragraph 39 then defines the order of succession 
upon failure of this second set of six successive heirs. The 
position, therefore, is fairly clear, that, while the younger 
brothers of the husband occupy the first place among the 
second set of six successive heirs, who come in upon failure 
of the first set of four successive heirs, the step-brother 
does not find any place at all in the list up to this 
stage. A desperate effort, however, has been made by the 
learned vakil for the respondents, to find a place for the 
step-brother before the younger brother of the husband. The 
argument is of a two-fold character, and is self-contradictory. It 
has been contended in the first place, that a step-brother is 
included in the expression dtet (sodara) which is used in 
paragraph 29, and is correctly rendered by Colebrooke as 
whole-brother, It has been argued in the second place, in the 
alternative, that a step-brother comes before the husband and 
consequently before the younger brother ofthe husband. In 
our Opinion, there is not the remotest foundation for either of 
these positions: 

In so far as the first of these contentions is concerned, it is 
manifestly negatived by the express language of paragraph 29. 
As was pointed out by this Court in the cases of udoonath 
Strcar v. Bussunt Coomar Roy (1) and Ram Gopal v. Narain 
Chandra (2), paragraph 29 gives the final resume of the various 
matters discussed in the preceding paragraphs, commencing from 
paragraph 10. It is not necessary for our present purpose to 
reproduce the line of elaborate reasoning by which this conclusion 
was reached by Mr. Justice Dwarka Nath Mitter, a conclusion 
which is supported by the express opinion of three of the 
commentators on the Dayabhaga. Ifthis be the true scope of 
paragraph 29, it is obviously not permissible to examine the 
previous paragraphs to determine whether the conclusion reached 
by Jimuta Vahana is or is not legitimately deducible from the 
texts upon which he placed reliance. In this connection, it is 


(1) (1873) 9 W. R. 284 11 B. L. R. 286. 
(2) (1905) 3 0. L, J. 15, L L, R, 33 Cale, 315. 
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well to bear in mind the warning given by their Lordships of OIVIL, 
the Judicial Committee in the case of Collector of Madura v. 1910. 
Moottoo Ramali h inisteri ae 

| Ra alinga (1), that the duty of a Judge administering Dedi Proson Rey 
Hindu Law, is not so much to enquire whether the doctrine Chaudhuri 
sed uren is fairly deducible from the earliest authorities as to parendra Nath 
ascertain whether it is one that has been received by the Ghose. 


particular School of Hindu Law which governs the litigant — afookenjes, J. 
parties. We must, therefore, decline to adopt the course kia 
which we are invited to follow by the learned vakil for the 
respondents, namely, to draw our own inference from an 
examination of the previous paragraphs where the expression 
used is Arata which, it may be assumed, is ambiguous and 
may include a half-brother as well as a whole brother. The essence 
of the matter is that Jimuta Vahana, when he summarises 
his conclusion, describes the first amongst the four heirs, not 
merely as dfrafa or brother, but as sodara or uterine brother. 
It has not been disputed that the etymological meaning of the 
expression sodara, is uterine brother, and the numerous passages 
quoted in Bohtlingk and Roth’s Sanskrit Worterbuch, Vol VII, 
col. 1201 do not show that the word is ever used to include a 
half-brother. On the other hand, the learned vakil for the 
appellants has pointed out that according to the well known 
Sanskrit Lexicographer Hema Chandra, even the term bhrata 
ordinarily means uterine brother, and the six equivalents given 
by Hema Chandra are all alternative expressions for uterine 
brother. This view is also strengthened by the definition of 
Nil Kantha that brotherhood is due to birth from the same 
mother and father ( qtaadalyaetacaye ) (Vyavahara Mayukha, 
ed. Mandalik, page 80.) It is not necessary for us, however, to 
hold that the word krata does not include a half-brother, and it 
may be assumed that the context may show that it does; but 
the word used by Jimuta Vahana in paragraph 29 is sodara, and 
in our opinion, it is idle to contend that Jimuta Vahana intended 
to include a step-brother in the expression sodara. Apart from 
the circumstance that the etymological meaning of the expression 
directly negatives such position, it may be observed that if Jimuta 
Vahana had intended to include the step-brother in the expres- 
sion sodara, either he or his commentators would have examined 
the question which must in that view necessarily arise as to the 
precise position of the step-brother, namely, whether the step- 
brother would take along with the whole-brother, or after him and 
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in preference to the mother and father. On no concievable 
principle, can the step-brother be allowed to take equally with the 
whole-brother, or to have precedence over the mother as well as 
the father. On the other hand, it is clear from paragraph 11, 
where Jimuta Vahana comments upon a text of Yajnavalkya 
that he intended to include in the term krata, in that place, 
the son of both the same mother and father. The first branch 
of the contention of the learned vakil for the respondents can 
not consequently be supported. 

In so far as the second branch of the contention of the 
learned vakil for the respondents is concerned, it is, in our 
opinion, equally groundless. His argument, in substance, 
is that in paragraph 30, when the husband is described 
as an heir who takes on failure of the kindred, we must assume 
that all kindreds, inclusive of the step-brother, are intended. 
In other words, the contention is that the expression dhrata 
in paragraph 30, includes the step-brother. This position is 
obviously untenable, because paragraph 30 is clearly subordinate 
to, and explanatory of, paragraph 29 and Jimuta Vahana could 
never have intended to define the first three heirs as the uterine 
brother, the mother and the father, and then to have held that 
all kindred had precedence over the husband. If this had been 
the intention, some provision would have been made for succes- 
sion amongst the various kindreds. The learned vakil for the 
respondents suggested that we might apply the doctrine of spiri- 
tual benefit to allow the step-brother to have precedence over 
the second group of six heirs and also over the husband. In our 
opinion, sucha course is obviously inadmissible. We have a 
clear specification, first of one group of four heirs and next of 
a second group of six heirs ; as the step-brother is not one of 
these, he is-clearly not entitled to preference over the younger 
brother of the husband. Reference finally has been made to the 
case of Dasharatht v. Bipin Behary (1), where the question arose 
as to precedence between the son of a sister and the elder brother 
of the husband. The determination of the question raised, 
turned upon the construction of paragraphs subsequent to those 
with which we are now concerned ; but there is one passage in 
the judgment of the learned Judges which clearly indicates 
that they understood paragraph 29 as excluding a half- 
brother. The case, therefore, does not support the position 
taken up by the respondents, and the second branch of their 


(1) (1904) I. L. B. 82 Cale, 261, 
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contention is, in our opinion, quite as unfounded as the 
first branch. 

The result, therefore, is that this appeal must be allowed, 
and the order of the Court below discharged. The consequence 
is that the probate which has been granted in common form, 
will stand revoked, and the propounders of the will, will be called 
upon to prove it in solemn form in the presence of the appellants. 
The appellants are entitled to their costs in this Court. We 
assess the hearing fee at five gold mohurs. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
KANDARPA NATH GHOSE AND OTHERS 


v 


JOGENDRA NATH BOSE AND OTHERS.* 


Will, construction of ~Gift over for pious purposes— Validity—lesne profits— 
Compensation for improvements, when payable—Imnprovements made by life 
tenant —Purohaser from life tenant making improvements—Remainderman, 
if iable—Transfor of Property Act (IV of 1882), Seo. 51. 


In construing @ will, importance should not be attached to isolated expres- 
sions, but the Court must look to all the clauses of the will, and give effect to 
all the clauses ignoring none as redundant or contradictory. 

Shib Lakshan v. Tarangini (1) referred to, 

A gift over for a pious institution is not void for uncertainty of subject 
matter, 

In order to entitle an occupant of land to compensation for improvements, 
three things must concur ; first, he must have held possession under oolour of 
title; secondly, his possession must have been adverse to the title of the true 
owner, that is, it must not have been possession by mere permission of another 
whose title he recognises ; and thirdly, he must have acted in good faith, that is, 
under the honest belief that he has secured good title to the property in 
question, and is the rightful owner thereof ; and for this belief, there must be 
some reasonable grounds such as would lead a man of ordinary prudence to 
entertain it. 

As a general rule, improvements made on property by a life-tenant thereof, 
attach to the estate and pass to the reversioner or remainderman, at the 
expiration of the life estate, without any liability on his part to make compen- 
sation therefor. The same is true of improvements made by a purchaser from 
one who holds a limited interest, for it is presumed that such purchaser knows 
the title which he acquires. 

* Appeal from Appellate Decree No. 1601 of 1908, against the decree of Babu 
Satya Oharan Ganguli, Subordinate Judge of Khulna, ted the 9th a 1908, 
confirming that of Babu Sib Oharan Bil, Munsiff of Satkhira, da the 8th 
April, 1907. 

(1} (1908) 8 ©. L. J. 20. 
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Where the life tenant improves the property under the bellef that he has 
an absolute title thereto, a claim for permanent improvement under such 
circumstances, can be put forward only asa set off against the mesne profits, 
and when the remainderman abandons his claim for mesne profits, the 
transferee is allowed no compensation for the amelioration, 

Ordinarily the privileges of s holder of property in good faith, cease when 
he has knowledge or notice of an existing title adverse to that under which 
he claims 

A testator died leaving a widow, a mother, and the plaintiffs, who were the 
grandsons of his elder brother, as his reversionary heirs. The widow applied 
for probate of the will, but before the probate had been granted she joined her 
mother-in-law in transferring the disputed property to the defendants, who 
spent a substantial sum in reclaiming the property : 

Held—That the plaintiffs were not Hable for the cost of any improvement 
effected during the lifetime of the widow. As there was a substantial 
question in controversy as to the true effect of the testamentary instrnment, 
the occupant was entitled to compensation for improvements from the date of 
the death of the widow, unless they were made afler an adverse decision 
against him. 

To determine the value of that improvement, the QOourt would ascertain 
the value of the property as it stood at the death of the widow and deduct it 
from the value of the property as it stood at the date of the judgment. The 
difference represented the value due to improvements made by the occupants, 
Any rent due subsequent to the death of the widow, which had fallen in arrears 
should be deducted from the value of the improvements, as the rents constitute 
a charge on the property and diminish its value, 


Appeal by the Plaintiffs, 
Suit for recovery of possession of property with mesne 
profits. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Braja Lal Chakrabarti and Biraj Mohun Mojumdar 
for the Appellants. 

Babus Foges Chandra Roy, Mohendra Nath Roy and Sarat 
Chunder Ghosh for the Respondents. 


GLAY 
The judgment of the Court was delivered by 


Mookerjee J.—The suit out of which the present appeal 
arises, was commenced by the plaintiffs appellants for recovery 
of possession of property, which admittedly formed part of the 
estate of one Jadu Nath Ghosh, who died on the 13th January, 
1889. Sometime before his death, on the 14th September, 1886, 
Jadu Nath had made a testamentary disposition of his properties, 
the true effect of which is the subject of controversy in this 
litigation. The testator died leaving a widow Doorga Tarini, 


Vou. XII] HIGH COURT. 


his mother Khetter Moni, and the plaintiffs, who were the grand- 
sons of his elder brother, as his reversionary heirs. On the roth 
September, 1889, the widow applied for probate of the will, but 
before the probate had been granted, on the r4th September she 
joined her mother-in-law, in transfering the disputed property 
to the first defendant, who was the principal officer of her 
brother. Probate was granted to her on the 19th December 1889. 
The mother of the testator died on the 19th August 1899. On 
the 12th May 1900, the first defendant sold the property to his 
sister-in-law, the fourth defendant. The widow died on the 18th 
August 1903. On the 18th June, 1906, the plaintiffs commenced the 
present action for declaration of their title as reversionary heirs of 
the original owner, and for recovery of possession and mesne profits, 
on the ground that neither the widow nor the mother was com- 
petent, upon a true construction of the will of the testator, to alienate 
the property, and that in any event, there was no legal necessity 
for the transfer. The Courts below have concurrently dismissed 
the suit on the ground, that the effect of the will was to vest an 
absolute interest in the widow and mother of the testator, who 
were consequently entitled to transfer the property. The Court 
of first instance further found that the sale was beneficial to the 
estate, and was an act of prudent management, as the property 
was a losing concern. The Subordinate Judge, on this part of 
the case, however, took a contrary view, and without a full 
examination of the grounds upon which the conclusion of the 
original Court was based, he held that there was no legal neces- 
sity forthe alienation. The Court of first instance also found 
that the first defendant had spent a substantial sum in reclaiming 
the property ; upon this point, the Subordinate Judge, however, 
did not express any opinion. The plaintiffs have now appealed 
to this Court, and on their behalf, the decision of the Subordinate 
Judge, has been assailed substantially on the ground that upon 
a true construction of the will, the mother and the widow of the 
testator did not take an absolute interest in the property, and 
that whatever the true nature of their interest might be, it was 
not competent to them to alienate the property, so as to pre- 
judice the rights of the reversionary heirs. This position has 
been strenuously contested on behalf of the respondents, and it has 
also been argued on their behalf, that even if it be assumed that 
the widow and the mother of the testator had not an absolute 
transferable interest, it was competent to the widow as executrix 
to transfer the property ; and further, that upon the facts found 
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by the Court of first instance, and not negatived by the Subor- 
dinate Judge, the transfer was an act of prudent management 
binding upon the reversionary heirs. 

The true nature of the interest created by the testator in 
favour of his widow and his mother, must be determined upona 
construction of his will. The preamble states that his wife 
Doorga Tarini was, after his death, to own and hold possession 
like himself, of his ancestral properties, and was to conform to the 
subsequent provisions of the instrument. These provisions are 
contained in eight paragraphs ; but before we deal with them, we 
must observe that the Courts below have laid much stress on the 
words of the preamble, that the widow was to hold possession like 
the testator, which have been taken to indicate that an absolute 
interest was intended to be created in her favour. As pointed 
out, however, inthe case of Shzb Lakshan v. Tarangini (1), 
‘importance ought not to be attached to isolated expressions, but 
the Court myst look to all the clauses of the will, and give effect 
to allthe clauses ignoring none as redundant or contradictory. 
Jn the case to which reference has been made, it was held that 
althongh a donee might be declared as the malik, by which term 
ordinarily a heritable and alienable estate is created, the effect of the 
word may be modified by the context, and the full proprietory rights 
imported by the word may be materially restricted by the other 
provisions of the will. See also Punchoo Money vw. Troylucko (2), 
Surajmantv. Rabi Nath (3), and Amarendra v. Shuradhant (4). 
‘We must, therefore, examine all the provisions of the instrument 
before we come to any conclusion upon the question of the in- 
terest taken by the widow and the mother in the estate left by the 
testator. The first clause recites that the testator had no children ; 
it contemplates the possibility of a second wife and of sons 
or daughters by her, for whom provision is made ; but it is ex- 
pressly stated that the daughters are to take nothing during the 
life time of the wife and the mother of the testator. The contin- 
gencies mentioned have not, however, happened, and no further 
reference is needed to this clause. The second clause deals with 
the management of the estate by the first wife, should the testator 
take a second wife ; and it concludes by authorising her to sell 
the properties, except the family house, to the extent of an one- 
fourth share, forthe purpose of pious acts. The third clause 
‘deals with the maintenance of the mother ; it provides that if she 


(1) (1908) 8 0. L. J, 20. (8) (1907) I. L, R, 80 AN. 84 
(2) (1884) I, L, B, 10 Qalc, 842, (4) (1909) 14.0, W. N, 458. 
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desires to perform any pious acts, and if the income of the`pro- 
perty proves insufficient to meet the expense, she may sell an 
one-eighth share of the properties. A proviso, however, is added, 
that if the properties are wasted, none would be competent to 
sell any share of the properties for the performance of pious acts, 
so as to affect the right of maintenance of the persons previously 
mentioned. The fourth clause authorises the wife and the 
mother, should there be no children, to sell the properties for the 
performance of pious acts. It further provides that if the wife 
and the mother did not agree, they might partition the properties, 
and then sell their respective shares for pious acts of a permanent 
character. It concludes with the provision, that the last survivor 
among the mother andthe wives, would become the absolute 
owner of the properties that might be left, and would be com- 
petent to sell them, with a view to perform pious acts, that is, to 
establish a pious institution of a permanent character for com- 
memoration of the name of the testator. The fifth clause speaks 
of the maintenance of two persons with whom we are not at 
present concerned. The sixth clause provides that after the death 
of the mother and the wives of the testator, the properties would 
become vested in his fellow villagers, for the performance of pious 
acts, and if this proved impracticable, the Government might take 
charge of the properties. The seventh clause lays down, that the 
fellow villagers or the Government may settle a gentleman of good 
character in the family dwelling-house and the attached garden 
and tank, The clause then concludes with the provision that 
none of the legatees would be competent to contract illegal debts 
and waste the property ; and that on no account were the lega- 
tees to alienate any portion of the properties to the kinsmen and 
co-sharerers of the testator, the present plaintiffs. The central 
ideas of the testator when he made this testamentary 
disposition, were obviously two-fold, namely, frst, that 
whatever properties might be left upon the death of his 
mother and his wife, were to be applied for the establishment 
of a pious institution of a permanent character for commemora- 
tion of his name ; and secondly, that, in no event, was the estate 
to be alienated in favour of the reversionary heirs, In so far 
as the first of these ideas is concerned, it is absolutely inconsistent 
with the theory that the mother and the widow took an absolute 
alienable interest in the estate. If such was the intention of the 
testator, it is difficult to see why he should authorise his widow 
and his mother, in clauses 2 and 3 of the will, to sell certain 
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shares of his properties, for the performance of pious acts. 
Neither is it easy to perceive why in clause 4, he should restrict 
the exercise of such power to cases of alienation for pious acts 
of a permanent character. It is manifest, in our opinion, from. 
the various provisions of the will to which reference has been 
made, that the testator had no intention to create an absolute 
interest in favour of his mother and his widow, and that 
the utmost power he intended to confer upon them was 
that, for the performance of certain specified acts of a reli- 
gious and charitable nature, the mother and the wldow might sell 
a comparatively small portion of the properties. It cannot be 
disputed that the gift over fora pious institution was void for 
uncertainty of subject-matter. Blair v. Duncan (1). The 
Government, we understand, has declined to undertake the 
administration of the trust on account of the small value of the 


properties left by the testator ; and so far as we are aware, no 


person interested in the enforcement of the charitable trust, has 
come forward to assert the rights of the public and of the 
fellow villagers of the deceased. We must consequently hold 
that neither the mother nor the widow could effect an absolute 
transfer of the disputed properties, specially as there isno sugges- 
tion that the transfer actually made was for the performance of 
any pious acts, as contemplated by the testator. As regards 
the second idea of the testator which he had prominently in view, 
namely, that his reversionery heirs should not obtain the pro- 
perty, no effect can be given to it, because if there was an intes- 
tacy after the death of the survivor of the mother and the widow, 
as we hold there was, the reversionary heirs are entitled to take 
the estate. See Zagore v. Tagore (2). The learned vakil for the 
respondents suggested that if the widow and the mother of the 
testator did not take an absolute interest in the estate, and conse- 
quently could not, by transfer, convey such interest to the defen- 
dants, the widow was entitled as executrix to transfer the pro- 
perty absolutely. This argument, in our opinion, is manifestly 
fallacious for more than one reason. In the first place, the 
widow did not transfer the property in her character as execu- 
trix ; the alienation was by her as donee under the will, and in 
this transaction, she was joined by her mother-in-law, who 
claimed to be another legatee under the will. In the second 
place, the transfer was not even ostensibly for the purposes of 
administration of the estate, and it was really in no way required 
(1) (1902) A. C. 37. (3) (1872) L. R, I. A. Sup, VoL 47 (49), 
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~ to enable her to discharge her duties as executrix. In the third OIVIL, 
place, the argument is based on the asumption that there was no 1910. 
restriction imposed on the power of alienation of the widow, 
whereas upon a true construction of the will, it is clear that her 
power of alienation was restricted both as regards the quantity Jogendra Nath Bose. 
of the estate which might be transferred, and the purposes for 
which such transfer might be made. Asa ‘ast resource, it was 
contended by the learned vakil for the respondents that the 
transfer was an act of prudent management. But this position 
cannot be successfully maintained, in view of the facts found 
by the Subordinate Judge. No doubt, at the time of the death 
of the testator, the property still remained to be reclaimed, but 
there was obviously no legal necessity for its transfer ; and we ; 
are not satisfied, upon the materials which have been placed 
before us, that the alienation was needed for the protection .of 
the remainder of the estate left by the testator. We must, conse- 
quently, hold that neither the widow nor the mother was com- 
petent to sell the disputed property, so as to prejudice the rights 
of the reversionary heirs, and the plaintiffs are consequently 
entitled to recover possession thereof from the defendants. 

This leads us to the consideration of another important 
point in the case, namely, the validity of the claim of the plain- 
tiffs for mesne profits. There is no doubt that the plaintiffs are 
entitled to claim mesne profits from the date when their title 
accrued, that is, from the date of the death of the widow, 
which took place on the 18th August 1903. As the suit was 
brought within three years from that date, the plaintiffs are entitled 
to recover mesne profits from the defendants, other than the 
second and third defendants who admittedly never had any 
interest in or possession of the property, and such mesne profits 
must be calculated for the period between the 18th August 1903 
and the date of delivery of possession. The question, however, 
arises whether the defendants are not entitled to the benefit of 
the improvements they may have effected on tke property. In 
our opinion, they are entitled to claim the value of the improve- 
ments, but it is necessary to indicate briefly the nature and 
extent of such right. Asa general rule, in order to entitle an 
occupant of land to compensation for improvements, three things 
must concur ;. frst, he must have held possession under colour of 
title ; secondly, his possession must have been adverse to the title 
of the true owner, that is, it must not have been possession by 
mere permission of another whose title he recognizes ; and ¢htrdly, 
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he must have acted in good faith, that is, under the honest belief 
that he has secured good title to the property in question, and is 
the rightful owner thereof; and for this belief, there must be some 
reasonable grounds such as would lead aman of ordinary prudence 
to entertain it. Stock v. Starr (1). These principles are substantially 
recognized in section 51 of the Transfer of Property Act, and 
are based on obvious grounds of justice, equity and good conscience. 
dn ve Thakur Chunder Paramanick (2). The principle is, as 
Mr. Justice Story put it in his classical judgment in Brighi v. 
Boyd (3), which has been followed by this Court in Dharma Das 
Kundu v. Amulyadhan Kundu (4), that no man should be allowed ` 
to enrich himself unjustly at the expense of another, and that 
consequently where the defendant has made the improvements 
in good faith as a ona fide occupant of the land, and in the belief 
that the land is his own, the plaintiff who obtains the benefit of 
expenditure which has increased the value of the property, ought 
to reimburse the defendant for the expenditure so made (Keener on 
Quasi Contracts, 379, and Domat on Civil Law 3,1, 5, 7). The ques- 
tion, therefore, arises, for what improvements are the defendants 
legitimately entitled to call upon the plaintiffs to pay ? Now it is 
clear that the plaintiffs are entitled to the property as it stood 
on the date of the death of the widow, that is, the 18th August, 
1903. Whatever the precise extent of the interest of the widow 
in the estate of her husband might be, she was bound either by 
herself or her agent or representative to make proper use of the 
property ; the plaintiffs cannot, therefore, be called upon to pay 
for the improvements effected by the life tenant. As a general 
rule, improvements made on property by alife tenant thereof, 
attach to the estate and pass to the reversioner or remainder- 
man, at the expiration of the life estate, without any liability on 
his part to make compensation therefor. The same is true of 
improvements made by a purchaser from one who holds a 
limited interest, for it is presumed that such purchaser knows 
the title which he acquires. The most satisfactory reason, 
which may be assigned in support of this position, is that the 
life tenant or one holding through or under him, does not hold 
in any way adversely to the remainderman or reversioner, and, 
therefore, must be held to have made such improvements merely 
with the view of enjoying them so long as the life estate 
continued, or to have intended them, to be for the benefit of the 


(1) (1870) 1 Sawyer 15, 22 Fed, Cas, 1084. 
(2) (1866) B. L. R F.B, 598. 

(8) (1841-18483} 1 Story 478, 2 Story 608, 4 Fed. Cas, 127. 
(4) (1906) 8 O. L. J, 616, I, L. B, 88 Cale, 1119, 
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remainderman. It has sometimes been suggested, however, 
that where the life tenant improves the property under the 
belief that he has an absolute title thereto, he may legitimately 
claim compensation for his improvements; but this view has 
been maintained, subject to the restriction that a claim for 
permanent improvement under such circumstances, can be put 
forward only as a set-off against the mesne profits, and when the 
remainderman abandons his claim for mesne profits, the 
transferee is allowed no compensation for the amelioration. In 
the case before us, the plaintiffs are not entitled to claim any 
profits for a period antecedent to the death of the widow. 
Under the ordinary law, they are entitled to take the estate as it 
stood at that moment. It would not be right, therefore, to 
make them liable for the cost of any improvement effected 
during the life time of the widow, nor does this involve any real 
hardship upon the transferee from the widow, because, he may 
be assumed to have been sufficiently remunerated by the income 
he derived during the life time of the widow for the sums which 
he might have spent for the improvement of the property. The 
defendants are, therefore, entitled to claim the value of any 
improvements effected by them, subsequent to the date of the 
death of the widow and upto the date of this judgment. No 
doubt, ordinarily the privileges of a holder of property in good 
faith, cease when he has knowledge or notice of an existing 
title adverse to that under which he claims ; but in the present 
case, that principle is inapplicable, because there was a substantial 
question in controversy as to the true effect of a testamentary 
instrument of an ambiguous character, and the occupant ought 
not to be held disentitled to compensation for improvements, 
unless they have been made after an adverse decision against 
him. To determine the value of the improvements, the Court 
will ascertain the value of the property as it stood at the death 
of the widow on the 18th August, 1903, and deduct it from the 
value of the property as it stands at the date of this judgment. 
The difference indicates (if no other causes have meanwhile 
operated to increase or decrease the value of the property) the 
increase in value due to improvements made by the occupants. 
The Court may, on this part of the case, follow the principle 
indicated in section 83 of the Bengal Tenancy Act. It has 
been stated to us, however, that if the defendants have improved 
the property, they have also allowed the rents to accumulate to 
a considerable extent ; it is obvious that any rents due subsequent 
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CIVIL. to the 18th August, 1903, which have fallen in arrears, must be 
1910. deducted from the value of the improvements, because, all such 

Kanda Nath rents constitute a charge on the property and diminish its value. 
hose The result, therefore, is that the appeal is allowed and the 


Joueudiy Nall Bose, decrees of the Courts below are set aside. A decree will be drawn 
Mockerjeo, J. YP in favour of the plaintiffs for possession of the disputed 
— property, as against the defendants, and they will be entitled to 
execute the decree and take possession forthwith. The decree 
will further direct an enquiry into the mesne profits from the 
18th August, 1903, to the date of delivery of possession ; against 
the sum thus determined, must be set-off the value of the 
improvements effected after the 18th August, 1903 and up to 
the date of this judgment, diminished by the amount of rent 
which has accrued due during this period and has been allowed 
to accumulate. The decree for the balance will be made as 
against the first and fourth defendants only. The plaintiffs are 
entitled to their costs of this litigation, in all the Courts, from 

those two defendants. 


A.T. M, Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


UDAY CHAND MAITY 
CIVIL, v. 
1910. RAM KUMAR KHARA* 
June, 13, 14. Provincial Insoleency Act (II of 1007), Seo. 15—Adjudication, order of, effect 
— of— Bad faith, if to be considered at preliminary stage. 


A debtor may commit an act of insolvency if he makes an application under 
the Provincial Insolvency Act to be adjudged an insolvent. The rule is 
subject to certain limitations mentioned in section 6, 

Before the Court can make the order of adjudication under seotion 16 
of the Provincial Insolvency Act, the Court has to be satisfied with the proof 
of the right to present the petition for insolvency; in other words, that the 
requirements of sections 5 and 6 have been fulfilled. 

The question whether the debtor has or has not committed acts of bad 
faith is to be determined by the Court, not at the preliminary stage when the 
order of adjudication has to be made, but at the final stage when, after the order 
of adjudication, an application is made for an order of discharge. 

The effect of the order of adjudication is merely to vest the petitioner's 
properties in the Oourt for the benefit of his creditors, But he canaot obtain 
the final order of discharge unless he can prove that he has not been guilty 
of any act of bad faith. 


* Appeal from Original Order ‘No. 400 of 1909, against ihe order of 
W. N, Delevingne, Esq., District Judge of Hooghly, dated the 13th July, 1609. 
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Difference between the provisions regarding insolvency proceeding in the O1VIL, 


Civil Procedure Code (1882) and Provincial Insolyenoy Act (1907) pointed out. 1910 
“19 —— 
Appeal by the Petitioner for Insolvency. Uday Chand Maity 


The material facts and arguments appear from the judgment. Ram Kumar Khara. 
Babu, Atul Krishna Roy for the Appellant. —_ . 


Babus Baidyanath Dutt, Tarkeswar Pal Chowdhury and 
Bir Bhusan Dutt for the Respondent. 


‘The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal to.set aside an June, 14. 
order made by the Court below under section 15 of the Provincial 
Insolvency Act of 1907. The circumstances under which the 
order in question was made are not disputed. One Uday Chand 
Maity, the appellant before us, applied under the Provincial 
Insolvency Act on the 30th April, 1909, to be declared an insolvent, 
He stated that his debts amounted to Rs. 1,018-6 as. and that he 
had no means to liquidate them. He attached to his application 
the names of his creditors and the particulars of his debts; he 
also described in detail the properties of which he was possessed. 
On the 21st June, 1909, one of his creditors mentioned in the appli- 
cation, by name Ram Kumar Khara, who, it was alleged by the 
petitioner, was entitled to receive from him a sumin excess of 
Rs. soo under a decree, appeared in Court and presented a 
petition of objection. His case in substance was that some of 
the other ‘creditors mentioned as such in the application were 
really not the creditors of the petitioner; he also imputed to 
the petitioner various acts of bad faith. On the 13th July, 1909, 
the petitioner was examined under section 14, sub-section (2), 
of the Provincial Insolvency Act as to his conduct, dealings and 
property, and upon the close of his examination, the District 
Judge made the order now under appeal. He dismissed the 
petition with costs on the ground that the debt attributed to one 
of the creditors mentioned in the application named Nogendra 
Nath Ganguli was fictitious. He added that “the petitioner had 
not produced his account-books, and the manner in which 
he gave his evidence led me to believe that he was concealing 
the real facts.” 


We are now invited to set aside this order on the ground 
that it could not have been made under section 15 of the 
Pr ovincial Insolvency Act. In our opinion, this contention is 
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well-founded and ought to prevail. In fact, an examination of 
the record shews that the District Judge has really dealt with 
the application of the petitioner under the provisions: of 
Chapter XX of Act XIV of 1882 which was repealed by the 
Provincial Insolvency Act of 1907. Under these circumstances, 
it is desirable to explain clearly the fundamental difference in 


procedure between the provisions of Chapter XX of Act XIV 


of 1882 and Act III of 1907. 

Under Chapter XX of the Code of 1882, a judgment-debtor 
arrested or imprisoned in execution of a decree for money or 
against whose property an order of attachment had been made 
in execution of such a decree, might apply in writing to be 
declared an insolvent. Section 345 defined the contents of such 
application. Section 350 described the procedure at the hearing 
ofthe application. This section provided that the judgment- 


debtor was to be examined as to his then circumstances and as- 


to his future means of payment, and the decree-holder and the 
other creditors mentioned in the application were to be heard in 
opposition to the discharge of the judgment-debtor. Section 351 
then laid down the conditions to be satisfied before the Court 
should declare the petitioner an insolvent and appoint a Receiver 
of his property. This section required the Court to be satisfied 
not merely that the statements in the application were 


substantially true but also that the judgment-debtor had not - 


committed any act of bad faith, The procedure laid down 
inthe Provincial Insolvency Act which is taken substantially 
from the English Bankruptcy Act of 1883, is, however, of an 
entirely different description. In the new Act, section 4 
defines what acts constitute acts of insolvency. Many of the acts 


mentioned in this section are undoubtedly tacts of bad faith. It- 


is not necessary for us, however, to deal with this aspect of the 
section at the present stage. It is sufficient to point out that 
clause (f/ of section 4 lays down that the judgment-debtor 
commits an act of insolvency if he petitions to be adjudged an 
insolvent under the provisions of the Act. Apart, therefore, 
from the other clauses of section 4, some of which refer to 
fraudulent preference and other matters of a like nature, it is 
obvious that the Legislature contemplated that a debtor might 
commit an act of insolvency if he made an application under 
the Act to be adjudged an insolvent. Section 5 then» provides 
that, subject to the conditions specified in the Act, if a 
debtor commits an act of insolvency, an insolvency petition 


da 
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' may be presented either by a creditor, or by the debtor, 
and the Court may, on such petition, make an order 
(hereinafter called an order of adjudication) adjudging him 
an insolvent. To this section is attached an explanation to 
the following effect: “The presentation of a petition by the 
debtor shall be deemed an act of insolvency within the meaning 
of the section, and on such petition the Court may make an 
order of adjudication.” It is desirable to point out that here 
the Legislature has departed materially from the provisions of the 
English Bankruptcy Act, where in the first instance a receiving 
order is made which is subsequently followed by an order of 
adjudication. The policy of the Indian Legislature apparently has 
been to amalgamate the two orders and to have only one order 
called the adjudication order. It is clear, therefore, that under 
section 5 of the Provincial Insolvency Act, the Court may, upon 
an application presented by a debtor, make an order adjudging him 
an insolvent. It does not follow, however, that every application 
made for this purpose by a debtor must be entertained by the 
Court, because section 6 points out the limitations to which 
such an application is subject. Sub-section (3) of section 6 
provides that the debtor shall not be entitled to present an in- 
solvency ‘petition, unless one of three conditions is fulfilled, 
namely, either that his debts amount to Rs. 500, or that 
he has been arrested or imprisoned in execution of the decree 
of any Court for the payment of money, or that an order 
of attachment in execution of such a decree has been made and 
is subsisting against his property. If any one of these three 
elements is present, the application under section 5 must be enter- 
tained by the Court. The procedure which has to be followed 
when an application, which complies with the requirements of 
section 6, has been presented, is explained in section 12. It is not 
necessary for our present purposes to refer in detail to the pro- 
visions of the preceding section which describes the contents of 
the petition. Section 12, sub-section 1 prescribes that when an 
insolvency petition has been admitted, the Court shall make an 
order fixing a date for the hearing of the petition. The next sub- 
section provides for the service of notices upon the creditors or 
the debtor as the case may be.- Section 13 then authorises the 
Court to take ad tnuterim proceedings. Section 14 describes in 
detail the procedure at the hearing. Sub-section (1) of this section 
lays down that on the day fixed for the hearing of the petition or 
on any subsequent day to'which the hearing may be adjourned, 
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Ciy. the Court shall require proof that the creditor or the debtor, as 
1910. the case may be, is entitled to present the petition. In other 


words, after the requirements of section 6 have been fulfilled, the 
Court shall further require proof that the debtor, if he does not 
appear on a petition presented by a creditor, has been served with 
Mookerjee, J. notice, and that the debtor has committed the act of insolvency 

alleged against him. It is obvious that the question of the fulfil- 
ment of this last requirement arises only when the application is 
made by the creditor who has to show that the act of insolvency 
imputed by him to the debtor has actually been committed. Sub- 
section 2 of section 14 then provides forthe examinaticn of the 
debtor. Section 15 then deals with the question of the order to 
be passed upon the petition. The first sub-section of section 15 
provides that where the Court is not satished with the proof of 
the right to present the petition, or of the service of notice on 
the debtor as required by section 12, sub-section (3), or of the 
alleged act of insolvency, or is satisied by the debtor that he is 
able to pay his debts, or that for any other sufficient cause, no order 
ought to be made, the Court shall dismiss the petition. It is 
obvious from this section that before the Court can make the 
order of adjudication upon the petition, the Court has to be satis- 
fied with the proof of the right to present the petition ; in other 
words, that the requirements of sections 5 and 6 have been 
fulfilled. Now in the case before us, it is not disputed that the 
petitioner has applied to be adjudged an insolvent. The presenta-. 
tion of such an application by itself constitutes an act of insolvency. 
It isfurther not disputed that the petitioner is indebted to the 
extent of more than Rs. 500, because the amount alleged to be 
due to the opposing creditor is in excess of Rs. 500. It is clear, 
therefore, that there was ample proof of the right of the 
appellant to present the petition. The question now arises 
whether there was any valid ground for the dismissal of the 
application. The learned Judge has proceeded on the ground 
that the conduct of the petitioner has not been satisfactory and 
that he has made a false statement in his application, inasmuch 
as he mentions the name of a certain person as creditor in whose 
favour he had created a fictitious debt. It is obvious, however, 
from sub-section (1) of section 15 that these are not circumstances 
which can be taken into account by the Court, at this stage, to 
determine whether the application should be granted or refused. 
Reliance has been placed by the learned vakil for the respondent 
upon the concluding words of ‘sub-section (1) of section 15, 
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which lay down the rule that where the Court is satisfied by the 
debtor that he is able to pay his debts or that for any other suffi- 
cient cause no order ought to be made, the Court shall dismiss 
the petition. But it is clear that this portion of sub-section (1) of 
section 15 refers only to cases in which the application has been 
made by the creditor and is opposed by the debtor. In sucha 
contingency, if the debtor can satisfy the Court that he is able to 
pay his debts or that for any other sufficient cause such as those 
mentioned in Æx. Dixon (1) and Æx. Oram (2), no order ought 
to be made, it is the duty of the Court to dismiss the petition. 
It is clear, therefore, that the grounds upon which the learned 
Judge has dismissed the application, could not have been taken 
by him into account for the purpose of determining whether the 
application ought to be allowed or refused. The language of 
section 15 is closely analogous to that used inthe English Bank- 
ruptcy Act of -1883, section (7), sub-section (3), under which the 
question of bad faith would not be taken into account by the 
Court at the preliminary stage for determining whether the 
application ought to be granted or refused. In fact, the conduct 
of the petitioner in relation to his creditors can be taken into ac- 
count only at a later stage of the proceedings, when the question 
of discharge of the petitioner arises for consideration. This is clear 
from the provisions of sections 43 and 44 of the Provincial Insol- 
vency Act. Section 43 defines the duties of debtors, and sub-sec- 
tion (2) of that section provides that if a debtor, whether before or 
after the making of an order of adjudication, commits acts of bad 
faith, the Court may sentence him to simple imprisonment. Section 
44 provides that it is the duty of the Court to take into account 
certain circumstances when it is called upon to consider the 
application for discharge. Sub-section (3) of section 44 provides 
that the Court shall refuse to grant an absolute order of discharge 
on proof of any of the various circumstances mentioned in the 
sub-section ; and the acts of which the debtor might be guilty 
so as to deprive him of the ultimate benefit of the provisions .of 
the Provincial Insolvency Act may generally be described as acts 
of-bad faith. It is clear from this section that the question 
whether the debtor has or has not committed acts of bad faith 
is to be determined by the Court, not at the preliminary stage 
when the order of adjudication has to be made, but at the final 


‘stage when application is made for an order of discharge, The 
learned vakil for the respondent, however, objected that if this 
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interpretation were put upon the provisions ofthe law, an order 
for adjudication might be obtained almost as a matter of course. 
No doubt that would be the result, but that is precisely the 
policy of the Legislature. As was pointed out'by Mr. Justice 
Bigham in Jn re Button (1), when a man’s affairs become so 
involved that he cannot properly carry on his business, it becomes 
his duty to himself and to his creditors to present his petition 
to the Court. He commits no tort against any one nor does he 
break any contract by discharging this duty. Certain statutory 
consequences, no doubt, follow on the act so done. One of these 
consequences is that his property passes to his trustee and 
becomes divisible amongst his creditors, which is -clearly 
not a matter for regret. It may be pointed out that the 
interpretation which we put upon the provisions of the Pro- 
vincial Insolvency Act are not likely to lead to fraud as 
suggested by the learned vakil for the respondent. If an insol- 
vent debtor has committed acts of bad faith and has never- 
theless obtained an order of adjudication, he has not thereby 
obtained any opportunity to evade his liabilities. The effect of 
the order of adjudication is merely to vest his properties in the 
Court for the benefit of his creditors. But he cannot obtain the 
final order of discharge unless he can prove that he has not been 
guilty of any act of bad faith. This, in fact, is the fundamental 
distinction between the provisions of the Civil Procedure Code 
of 1882 and the Insolvency Act of 1907; whereas, under the 
former law, before the petitioner could be adjudged an insolvent, 
his conduct in respect of his creditors and in relation to the 
disposal of his own properties had to be taken into account, 
under the latter Act, the order of adjudication follows-almost as 
a matter of course upon the presentation of the insolvency 
application, and the question of the conduct of the petitioner 
becomes material only when he asks for an order of discharge. 
We may further point out, in so far as the present case is concerned, 
that the question of the reality of the debt in favour of Nagendra 
Ganguly must be determined under section 24; and it is-desir- 
able that an adjudication upon that point should take place in 
the presence of the creditor concerned. Ifthe order made by 
the learned Judge is maintained, what is the position? The 
petitioner does not obtain an order of adjudication. The oppos- 
ing creditor succeeds in defeating the application on the ground 
that the debt createdin favour of Nogendra is fictitious. But 


(1) (1907) 1 K. B. 89 (401). 
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that order is in no way binding upon Nagendra because the 
point has not been determined in his presence, and it would be 
quite open to Nagendra to prove that his security is not fictitious 
in a suit brought to enforce it. On the other hand, if an order 
of adjudication is made and the true character of the alleged 
debt is determined as provided in the Provincial Insolvency 
Act, the whole matter would be finally adjudicated upon in 
one proceeding. 

The result, therefore, is that this appeal is allowed, the order 
of the Court below is set aside and the order of adjudication is 
made. The case will be remitted to the District Judge in order 
that he may appoint a receiver and deal with the matter as 
provided in the Act. There will be no order for costs, as neither 
party is to blame for the erroneous order made by the Court 


below. ; 
A.T. M. Appeal allowed : case remitted. 


Before Mr. Fustice Banerjee and Mr. Fushice Rampint. 
RAI MOHAN SAHA 


v. 
: SASHANKA MOHAN ROY.* 
Rarenue Sais Law (Act XI of 1858), Sac, 37—Irregularly setiled astate— 
Bengal Government Indemnity Regulation (XJ of 1822), Seo. 34— Represent- 
ation— Entire estate in Collector's rent roll. 


Under section 84 of Regulation XI of 1822, the Governor-General in ~ 


Council could, on a proper representation being made, order a new allotment 
of tha jamma, if such representation was made within ten years after the 
separation of the estate Where no such representation was shown to have 
been made, and the estate actually continued in the Collestor’s rent roll as an 
entire estate paying seperate revenue to Government, the provisions of 
section 87 of Act XI of 1859 applied. 

Appeal by the Plaintiff. 

Suit for declaration of title and recovery of khas possession 


of lands, 
The facts of the case and arguments appear sufficiently from 


the judgment. 
Messrs. Fackson and Woodroffe and Babu Tarak Nath Sen 


for the Appellant. 
Str Charles Paul and Babus Sree Nath Das, Basanta 
Kumar Bose and Monmotha Nath Mitter for the Respondent. 


* Appeal from Appellate Decree No. 1841 of 1895, against the decree of 
Mr, Q. K Deb, District Judge of Dacca, dated the I4th June 1893, reversing 
that of Babu Jogesh Ohunder Mitter, Subordinate Judge of Dacca, dated the 
30th April, 1804. 
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The judgment of the Court was delivered by 


Banerjee J.—This appeal arises out of a suit brought by 
the plaintiffs appellants for declaration of their title to and 
recovery of khas possession of certain lands described as chuck 
No. 1 in mouza Sailpara, in taluk Ramkristo Deo, bearing 
No. 5496 on the rent roll of the Dacca Collectorate. The 
plaintiffs alleged that they had purchased estate No. 5496 at a 
sale for arrears of revenue in 1890. The defence, so far as it is 
necessary to consider it for the purposes of this appeal, was that 
the suit was barred by limitation ; that the estate purchased by 
the plaintiff having been an irregularly separated estate, the 
provisions of Act XI of 1859 were inapplicable to it; that the 
defendants had been holding the land in dispute as a shtkms 
taluk called Ram Chandra Sen, existing from the time of the 
Permanent Settlement ; and that the land in dispute did not 
form any part of the estate purchased by the plaintiffs. 


The first Court found for the plaintiffs upon all the issues 
raised in the case ; and it accordingly gave them a decree. On 
appeal the lower appellate Court has reversed the first Court’s 
decree and dismissed the plaintiffs’ suit, holding that the 
provisions of section 37 of Act XI of 1859 were not applicable to 
this case, the estate purchased by the plaintiffs having been an 
irregularly separated estate, and that if that was so, the claim was 
also barred by limitation, and having taken that view of the case, 
the lower appellate Court considered it unnecessary to discuss 
the question, upon the evidence, as to whether the land in dispute 


_ was included in the estate purchased by the plaintiffs. 


In second appeal, it is contended for the plaintiffs that the 
lower appellate Court is wrong in holding that the provisions of 
section 37 of Act XI of 1859 were inapplicable to this case by 
reason of the estate in question having been irregularly 
separated, and that it is, therefore, wrong in holding that the 
claim was barred by limitation. 


We are of opinion that this contention ought to prevail. It 
is clear, upon the facts found, that the estate was sold, under 
Act XI of 1859, in 1890, that the plaintiffs obtained a sale 
certificate in the form prescribed by Act XI of 1859, and that the 
sale certificate, under the specification of the mahal mentions 
No. 5496 as the number of the estate in the Collectorate Towji ; 
it mentions the name of the former proprietor, and it mentions 
a certain amount as the sudder jamma. It isclear from the 
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finding of the first Court, and this finding is not reversed by the 
lower appellate Court, that “ even if it were true that the estate 
No. 5490 is an irregularly separated’ estate, the irregular 
separation having, admittedly, taken place prior to 1539, the 
right which the Government had, under section 34 of 
Regulation XI of 1822, was never exercised with reference to it ; 
the thak authorities took it and measured it as an independent 
estate ; the Collector recognised and registered it as such; the 
Government revenue was realized on it as an independent 
estate for about half a century, and, ultimately, it was 
sold by Government for arrears of revenue as an estate 
as defined in section 1, Act VII (B. C.) of 1868, and a 
certificate was granted as being the sale of an entire estate 
under section 28, Act XI of 1859.” The learned Judge below 
does not displace the finding that the estate has remained on 
the general register of the Collectorate as an entire estate ever 
since its separation in or before 1839; and exhibit 8, filed in 
the case, clearly shows that the estate No. 5496 is entered in 
the Collector's rent roll as an entire estate paying revenue to 
Government. That being so, we think that the learned Judge 
below was wrong in holding that because, in its inception, the 
estate might have been irregularly separated so far back as 1839, 
the incidents attaching to the sale of an entire estate in the 
permanently settled districts of Bengal, Behar and Orissa under 
Act XI of 1859 did not attach to the sale of this estate held 
in 1890. Under section 34, Regulation XI of 1822, the 
Governor-General in Council could, on a proper representation 
being made, have ordered a new allotment of the jamma, if such 
representation was made within ten years after the separation 
of the estate. No such representation is shown to have been 
made, and the estate actually continued in the Collector’s rent 
roll as an entire estate paying separate revenue to Government. 
That being so, the provisions of section 37 of Act XI of 1859 
apply to the case; and the plaintiffs’ purchase having taken 
place in 1890, no question of limitation can arise in the case, 
The grounds upon which the lower appellate Court reversed the 
decree of the first Court are, therefore, clearly wrong in law, 
and so the decree of the lower appellate Court must be set aside ; 
as the lower appellate Court, in the view it took of the case, did 
not think it necessary to consider the question raised in the fourth 
and fifth issues, the case must go back to that Court in order that 
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it may dispose of the case after determining the questions raised 
in those two issues, and those two issues alone, upon the evidence 
in the record. The costs of this appeal will abide the result. 


A. T. M. Appeal allowed; case remanded, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
SHAMA BIBEE 


Ve 
CHAIRMAN OF BARANAGORE MUNICIPALITY.” 
Malicious prosecution—Reasonable and probable cause— Presumption, rebuttable 
—Conrviction and acquittal— Malice, if oan bo inferred from absence of proof 
of reasonable and probable cause—Prosecution not malicious in its inception 
when becomes malicious—Bengal Alunicipal dot (III B. C. af 1884), 
Seo. 363, 
The fact that the plaintiff has been convicted by a competent Oourt, 


_ though he may subsequently have been acquitted on appeal, is evidence of the 


strongest possible character, if unrebutted, against the plea of want of reasonable 
and probable cause. 

Doorgrusses v. Gridharee (1) and KoibutovHah v, Motee (2) referred to. 

Reasonable and probable cause is an honest belief, based upon a full con- 
viction founded upon reasonable grounds, in the existence of a state of oircum- 
stances, which, assuming them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of the accuser, to the con- 
oclusion that the person was probably guilty of the crime imputed, 

Hicks v. Faulkner (3) referred to. 

In a suit for damages for malicious prosecution, a plaintiff cannot suoceed 


„unless he establishes that the prosecution was not only without reasonable and 


probable cause but also that it was malicious. 

A mere absenoe of reasonable and probable cause does not justify, as a 
matter of law, the conclusion that the prosecation was malicious, 

Srinath Saha v. Ralli (4) referred to, 

A prosecution, though at the outset not malicious and commenced under 
a bona fide belief in the guilt of the accused, may nevertheless become malicious 
in any of the stages through which it has to pass, if the prosecutor, having 
acquired positive knowledge of the innocence of the accused, perseveres malo 
animo in the prosecution with the intention of proonring per ne fae a conviction 
of the accused, 

Semble. The question of the absence of reasonable and probable cause or 
the presence of malice is a mixed question of fact and law. 

* Appeal from Appellate Decree No. 950 of 1908, against the decree of E. P. 
Chapman, Esq,, District Judge of 24-Perganas, dated the 18th March 1908, revers- 


ing that of Babu Mohim Chandra Sarkar, Subordinate Judge of 24-Perganas, 
dated the 28rd March 1907. 


(1) (1868) 10 W. R. 439, 


(8) (1878) 8 Q. B. D. 167. 
(2) (1870) 13 W. R. 276, re 


B. 
(4) (1905) 10 0. W. N, 258. 
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Where the officers of a Municipality act maliciously and without reasonable 
and probable cause, the special limitation provided in section 863 of the Bengal 
Municipal Act, is inapplicable; the provisions of the said Act are applicable 
to acts done in good faith. 

Inte Bishun Pada Chatterjee (1) followed. 

Appeal by the Plaintiff. 


Suit for damages for malicious prosecution. 


The facts of the case and arguments appear sufficiently from 
the judgment., 

Babu Stb Chunder Palit for the Appellant. 

Babu Amarendra Nath Bose for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—The events antecedent to the litigation which 
has culminated in the present appeal, have not formed the subject 
of controversy before this Court. The plaintiff appellant is the owner 
of a garden-house situated within the limits of the jurisdiction of the 
defendant Municipality. In the year 1900, she let out the garden 
to her maternal uncle Juggarnath Dass, who erected a privy 
thereon, as also walls along portions of the western and southern 
boundary lines of the garden-house. In November, 1903, the 
Vice-Chairman of the Baranagore. Municipaiity, served notices 
upon the plaintiff requiring her to remove the structures, on the 
ground that they had encroached upon municipal land. The 
plaintiff, in reply, intimated to the Municipality that the garden- 
house was in the entire charge of Juggarnath Dass, and that the 
notices ought to be directed to the latter. Her objection was 
overruled, and she was prosecuted under section 218 of the 
Bengal Municipal Act, 1884. The case for the plaintiff is, that 
this prosecution was wholly unjustifiable and was malicious. The 
Magistrates, however, who were Commissioners of tne Muni- 
cipality and who tried the petitioner in the original Court, 
convicted her and sentenced her to pay a fine of Rs. 50, in default 
to undergo imprisonment for 15 days. The plaintiff, thereupon, 
moved this Court, withthe result that the conviction and 
sentence were set aside on the ground that section 218 of the 
Bengal Municipal Act had no application, inasmuch as sec- 
tion 202, under which the notice had been issued upon the 
plaintiff, could be applied only against the person who had 
actually raised the obstruction. Shama Bibee v. Fadab Chunder 


Banerjee (2). Subsequently, the defendant Municipality took 
(1) (1906) 3 O, L, J, 38n. (2) (1905) 2 0. L, J, 226, 
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proceedings against Juggarnath Dass, and demolished the struc- 
tures. The result was that on the zoth November, 1904, Juggar- 
nath Das commenced an action against the Municipality for 
damages for unlawful removal of the alleged obstructions. There 
was an elaborate investigation in the Court of first instance to 
determine whether the disputed structures had really caused 
any obstruction upon municipal lands. It was held by the 
learned Judge that there had been no obstruction, and that, on 
the other hand, the road had been narrowedsby reason of 
obstruction caused by buildings erected by another rate-payer 
who occupied a holding on the opposite side of the road. The 
Court accordingly decreed the suit and allowed Juggarnath Das 
damages againstthe Municipality. The Municipality then appealed 
to this Court, with the result that their appeal was dismissed with 
costs on the 28th February, 1908. Meanwhile, Shama Bibi had, on 
the 4th January, 1906, commenced the present action for damages 
for malicious prosecution against the Municipality. The de- 
fendant Municipality resisted the claim on the ground that there 
was reasonable and probable cause for the prosecution, and that, in. 
any event, the action ofthe Municipality was not prompted by 
malice. They further pleaded that the suit was barred by limita- 
tion, and that no suit of this description could lie against a public 
corporation created by statute. The Subordinate Judge over- 
ruled the objection of limitation, held that the suit was maintain- 
able, and found upon the evidence that the plaintiff had been 
criminally prosecuted, maliciously and without reasonable and 
probable cause. In this view, the Subordinate Judge gave her a 
decree for damages. Upon appeal by the defendant Municipality, 
the learned District Judge has set aside this decision. He has 
held that the plaintiff had failed to prove that the prosecution 
was malicious, and that consequently the suit was barred by limi- 
tation. He has not expressed any specific opinion upon the 
question, whether there was a reasonable and probable cause for 
the prosecution, nor hashe decided the question of the liability 
ofa public corporation for damages for malicious prosecution 
instituted by its officers. The plaintiff has now appealed to this 
Court, and on her behalf, the decision of the District Judge has 
heen assailed substantially on two grounds, namely, frsź that the 
District Judge ought to have found that the criminal prosecution 
was without reasonable and probable ‘cause, and, secondly, that 
the District Judge should have held that the prosecution was 
also malicious, It has further been contended that, if the criminal 


Von. XI.) “HIGH COURT. 


prosecution is established to have been malicious, no ques- 
tion of limitation arises. All these positions have been strenuously 
contested on behalf of the defendant respondent, and it has 
further been argued on their behalf that a public corporation, 
created by statute, is not liable for damages for malicious prose- 
cution commenced at the instance of its officers. It is needless, 
in our opinion, to discuss this last question, which is one of con- 
siderable nicety and not altogether free from difficulty, because the 
plaintiff must be unsuccessful on the ground that she has failed to 
prove that the prosecution was without reasonable and probable 
cause and was malicious. 


It has not been disputed before us, and in view of the decision 
of the Judicial Committee in Gunnesh Dutt Singh v. Mugneeram 
Chowdhry (1), and of the House of Lords in Abrath v. North- Eastern 
Railway Company (2), it cannot be disputed that, before the plaintiff 
can succeed, she must establish that the prosecution was both 
without reasonable and probable cause and malicious. In so far as 


the first of these elements is concerned, it is clear that the case of ° 


the plaintiff is full of difficulties. As we have already stated, the 
plaintiff was convicted in the Court of first instance, although she 
was subsequently acquitted by this Court on the ground that the 
notice under section 202 ought to have been directed, not against 
her as owner, but against Juggarnath Das as the person who had 
actually erected the alleged obstructions, There was, in substance, 
a divergence of judicial opinion as tothe precise scope of section 
202 of the Bengal Municipal Act. Under such circumstances, the 
fact that the plaintiff was convicted by a Court of competent 
jurisdiction, would afford strong evidence that her prosecution 
was not without reasonable and probable cause. It is not neces- 
sary to lay down an inflexible rule of law, as appears to have 
been done in the case of Adams v. Bucknill (3), that in an action 
for malicious prosecution, founded upon a conviction in the 
original Court followed by an acquittal on appeal, the conviction, 
in the absence of fraud, is conclusive evidence of probable cause, 
and relieves the defendant from liability. The rule, which is 
deducible from numerous judicial decisions in this country, is 
that the fact that the plaintiff has been convicted by a competent 
Court, though he may subsequently have been acquitted on 
appeal, is evidence of the strongest possible character, if unrebut- 
ted, against the plea of want of reasonable and probable cause. 


(1) (1872) 11 B. L. R 821,17 W. R. 288, (2) (18R6) IL A. O. 247, (251,) 
(8) (1890) 126 Ind. 210, 22 Am. St. Rep. 576, 
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See Doongrusseev. Gridharee (1) and Kotbuiooah vw. Motee (2), 
where Mr. Justice Jackson observed that an allegation of want of 
reasonable and probable cause can hardly be supported when 
there has been a conviction on the original trial, and an acquittal 
on appeal, inasmuch as the fact of conviction by the Magistrate 
who had jurisdiction to determine the matter, shows that there 
must, at any rate, have been fair cause for imputing to the plain- 
tiff the crime of which he was accused. The same view has been 
accepted by the other Indian High Courts. See Gunga Kam 
y. Hoolasee (3), Fadubarv. Sheo Saran (4), Parimi v. Bellam- 
kanda (5), Ramayya v. Sivayya (6) and Boşa v. Perumal (7). A 
similar view was adopted by the Court of King’s Bench in a case 
on appeal from Ireland, Reynolds v. Kennedy (8), where Lee C. J. 
ruled that an action for malicious prosecution did not lie against 
an informer, by a plaintif who had been prosecuted successfully 
upon such information, although the conviction had been reversed 
on appeal. The very fact that a Court of competent jurisdiction 


- convicted the plaintiff, shows that the defendant had a foundation 


for the prosecution. Substantially, the same view is supported. 
by a large preponderance of authorities in the American Courts, 
where it is stated that a conviction of the accused is conclusive 
evidence of probable cause, unless it has been obtained by 
fraud or unfair means, which may be shown in rebuttal, and 
this is true though afterwards on appeal the conviction is set aside 
or the accused acquitted. See Cooley on Torts, 3rd ed., Vol. 2, 
page 333 and Kinkead on Torts, Vol. 1, Sec. 426. The true rule 
is that, if the plaintiff has been convicted in the first instance 
and ultimately acquitted on appeal, the presumption is against 
the absence of reasonable and probable cause, unless the original 
conviction is proved to have proceeded on evidence known by 
the defendant to be false, or on the wilful suppression by him of 
material information. The position is perfectly intelligible, that, 
if the conviction at the original trial has been procured by the 
defendant by false or fraudulent testimony or other unlawful 
means, and such conviction is subsequently reversed by a higher 
Court and the plaintiff is acquitted and discharged, the fact of 
conviction ought not to be treated as conclusive proof of probable 
cause. But, if such conviction has not been obtained by means 


(1) (1868) 10 W. R. 439. (5) (1866) 3 Mad.. O. Rep, 238. 
(2) (1870) 13 W. R. 276, (6) (1900) I. L. R. 24 Mad. 549, 
(8) (1870) 2 All, H. O. Rep. 88. (7) (1902) 1. L, B. 26 Mad. 606. 


(4 ) (1898) J, L. R. 21 All. 26. (8) (1748) 1 Wilson 232. 
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fraudulent or otherwise improper, the position is manifestly 
different. The fact of such conviction, though reversed bya 
Court of appeal, is obviously entitled to great consideration 
upon the question of the presence or absence of reasonable and 
probable cause. Goodreach v. Warner (1). Now in the case before 
us, it is not necessary to hold that the judgment of conviction by 
the Court of first instance furnishes conclusive evidence of reason- 
able and probable cause. But such conviction is prima facte evi- 
dence of the existence of probable cause. It cannot be said that 
such presumption has been rebutted by the plaintiff by proof 
that the conviction was procured by fraud or perjury, nor has any 
evidence been adduced to show that the conviction was under 
circumstances which deprive it of any natural probative effect. 
No doubt, it has sometimes been suggested that, when a convic- 
tion has been made in the Court of first instance under a 
misapprehension of the law, such mistake of law, if not shared 
by the prosecutor, does not affect the question of reasonable 
and probable cause. azzard v. Flury (2) and Nehar v. Dobbs (3). 
This distinction, however, is only of importance when the 
rule is stated to be that the conviction in the original Court 
is conclusive proof of reasonable and probable cause. In 
the view we take, namely, that such conviction merely affords 
strong presumptive evidence of reasonable and probable cause, 
the suggested distinction loses its value, It has further been con- 
tended by the learned vakil for the appellant that the conduct of 
the defendant was such as to show conclusively an absence of 
reasonable and probable cause, because, as pointed out in the case 
of Hicks v. Faulkner (4), reasonable and probable cause is an 
honest belief, based upon a full conviction founded upon reasonable 
grounds, in the existence of a state of circumstances, which, assum- 
ing them to be true, would reasonably lead any ordinarily prudent 
and cautious man, placed in the position of the accuser, to the 
conclusion that the person was probably guilty of the crime 
imputed. To the same effect are the decisions in Turner v. 
Aughler (5), Johnson v. Emerson (6) and Bhimsen v. Sita 
Ram (7). Judged by this test, we are unable to bold that the 
criminal prosecution of the plaintiff was without reasonable and 
probable cause. It is conceded that new structures had been 
erected in the garden. The reply given by the plaintiff to the 


(1) (1882) 21 Conn 432. (2) (1890) 120 N. Y. 223, 
(8 (2898) 47 Nebraska 863, 66 N. W. 864. 
(t) (1978) 8 Q. B. D 167. (6) (1871) L. R, 6 Ex. 352. 


(5) (1847) 10 Q. R, 262,74 R. R, 278. 17) (1902) I. L. R. 24 All, 383, 
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notice served bythe Municipality was of the vaguest description, 
and as the person upon whom the responsibility was sought to 
be fastened by the plaintiff, was her relation, and it was not 
clearly intimated that he was the lessee in possession, the action 
taken by the Municipality cannot be deemed unreasonable. No 
doubt, the plaintiff protested that she had not erected the struc- 
tures and was not responsible; but she did not fully disclose to 
the Municipality the circumstances which would have shown 
that her relation was acting in an independent capacity and on 
his own responsibility. There can, in our opinion, be no doubt 
that the plaintiff has failed to prove that she had been prosecuted 
without reasonable and probable cause. The first element, 
therefore, which is essential to sustain the action, fails. 

In so far as the second element is concerned, the case of 
the plaintiff is equally full of difficulties. The plaintiff cannot 
possibly succeed, unless she establishes that the prosecution was 
not only without reasonable and probable cause but also that it 
was malicious. It has been suggested by the learned vakeel for 
the appellant that, if absence of reasonable and probable cause is 
established, the presence of malice may be inferred therefrom, 
and in support of this proposition he has placed reliance upon the 
case of Rat Fung Bahadur v. Rat Gudor Sahoy (1). This con- 
tention, in our opinion, is too broadly expressed, and it cannot be 
afirmed that the mere absence of reasonable and probable 
cause justifies the conclusion, as a matter of law, that the prosecu- 
tion was malicious, though it is quite conceivable that the evidence 
which is sufficient to prove absence of reasonable and probable 
cause, may also establish malice. Srt Nath Shaha v. Rali (2). 
It has further been contended upon the authority of the 
decision in Zown Muntctpality v. Girjashanker (3), that even 
if the prosecution was not malicious in its inception, it became 
so curing its continuance. Now it may be conceded that 
as pointed out by Cockburn C. J. in Frits Fohn v. MacKinder (4), 
a prosecution, though in the outset not malicious and 
commenced under a dona fide belief in the guilt of the accused, 
may, nevertheless, become malicious in any of the stages 
through which it has to pass, if the prosecutor having acquired 
positive knowledge of the innocence of the accused, per- 
severes malo animo in the prosecution, with the intention 
of procuring fer ne fas a conviction of the accused. But this 


(1) (1897) 1 O. W. N. 587. (3) (1905) 1 L. R, 80 Bom. 87, 7 Bom, L.R 665, 
(2) (1905) 10 O. W, N, 258. (4) (1861) 9 0, B. N. S. 505. 
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doctrine obviously has no application to the circumstances 
of the present case. We are unable to hold that during the 
continuance of the prosecution any circumstances were disclosed 
in the evidence to indicate to the defendant the innocence of 
the plaintiff. The present case is entirely different from that of 
Ahmadbhat v. Framjt (1), where it was ruled, upon the 
authority of Busst v. Gibbons (2), that circumstances of suspicion 
cannot be treated as evidence of reasonable and probable cause, 
as a defence to an action for malicious prosecution ; nor is there 
any analogy between the present case and that of Mody v. 
Montlal (3), where the defendant was held liable for a prosecution 
initiated by himself, though finally sanctioned by the Court. It 
is beyond dispute that the plaintiff has here to prove that the 
prosecution was malicious, f. 4, that it was commenced or 
continued from a wish to injure the plaintiff rather than to 
vindicate the law. In this the plaintiff has completely failed. 
She alleged that the Municipality did not proceed against 
Juggernath Das because they knew him to bea troublesome 
man ; in other words, the suggestion was that she was prosecuted 
from an indirect and improper motive, although the defendant 
Municipality knew that she had not committed any offence. 
This theory has not been proved, and it is further clearly 
answered by the fact that the Municipality did subsequently 
proceed against Juggernath Das, although the result was very 
expensive litigation. In our opinion, the plaintiff has failed to 
establish the second element necessary to sustain the action. 
There was some discussion at the Bar as to whether the 
question of the absence of reasonable and probable cause or the 
presence of malice is a question of fact or law. It is not 
necessary, in the view we take, to discuss this question minutely, 
because we have arrived at the conclusion that neither malice 
nor the absence of reasonable and probable cause has been 
established by the plaintiff. Wemay point out, however, that 
the decision of the Judicial Committee in the case of Mody v. 
Queen Insurance Company (4), leaves room for discussion of this 
point, as the last passage in the judgment appears to be incorrectly 
printed. Their Lordships are reported to have observed as 
follows: ‘The case comes before them with a certificate that 


the appeal involves asubstantial question of law. It appears to 


(1) (1908) J. L. R. 28 Bom. 226,5 Bom L R. 940. 
(2) (1861) 30 L. J. Ex. 75, 

(3) (1904) I. L. R. 29 Bom. 368, 7 Bom L. R. 20. 
(4) (1900) I. L, R. 25 Bom, 332. 
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their Lordships, that the only question involved is a question of 
fact on which there are concurrent findings. It is quite true 
that, according to English Law, it is for the Judge and not for 
the jury to determine what is reasonable and probable cause in 
an action for malicious prosecution. The jury finds the facts, the 
Judge draws the proper inference from the findings of the jury. 
In that sense, the question is a question of law, but where the 
case is tried without a jury, there 1s really nothing but a question 
of fact, and a question of fact to be determined by one and the same 
person. It appears to their Lordships that the certificate allowing 
the appeal to Her Majesty must have been granted under a 
misapprehension.” It is possible that in the last passage, the 
expression, “question of fact” which is repeated twice, was 
intended in one place to be “ question of law,” and this appears 
to have been the view of the learned Judges who decided the 
case of Harish Chunder v. Nishi Kanta (1), where they observed 
that if the case is tried by a Judge without a jury, the Judge 
becomes himself the Judge of the law and the facts. Our own 
inclination is to hold that the question is a mixed question of 
fact andlaw. Insofar as the facts have been found by the 
Court of appeal below, they are binding upon this Court, but 
whether from the facts so found, absence of reasonable and 
probable cause or presence of malice can be inferred, is a question 
of law for determination by the Court alone. Aasles v. Marks (2) 
Broughton v. Fackson (3) and Lister v. Perryman (4). 

We may add that in the view we take, we must also hold 
that the suit is barrred by limitation. The decision of this 
Court in the criminal proceedings, was given on the 4rd 
January, 1905 ; the notice on the defendant Municipality, was 
served on the 29th November, 1905, and the suit was commenced 
on the 4th January, 1906. The suit is, therefore, clearly barred 
under section 363 of the Bengal Municipal Act. Ifit had been 
found that the officers of the defendant Municipality had acted 
maliciously and without reasonable and probable cause, it could 
not be contended that their act was done under the statute and 
the special limitation provided in section 363 would have been 
inapplicable. But when it has been found that the act of which 
the plaintiff complains was done in good faith and that there was 
reasonable and probable cause for the criminal prosecution, the 
provisions of the Act must be held applicable. Foorno Chunder v. 


(1) (1901) I. L. B. 28 Calo. 691. (8) (1852) 18 Q. B. 878. 
(2) (1861) 7H. & N. 56. (4) (1870) L. B. 4 H. L, 531, 
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Balfour (1), Chunder Sikhur v. Obhoy Chunder (2), Shudhangsht 
v, Bejoy Rali (3), Fisher v. Twigg (4), Ranchordas v. Municipal 
Commissioners (5) and Selmes v. Fudge (6). The present case 
is not distinguishable from that of Jn re Bishuun Pada 
Chatterjee (7), where the act complained of was intended to be 
done under the statute. 

The result, therefore, is, that the decree made by the 
District Judge must be affirmed, and this appeal dismissed 
with costs. 


A. T. N. Appeal dismissed. 


(1) (1868) 9 W., R. 535, (3) (1905) 8 ©. L. J. 378. 

(2) (1880) I. L. E. 6 Cale. 8. (4) (1897) I, L. R. 21 Mad. 367. 
(5) (1901) I. L. B, 25 Bom. 387, 3 Bom. L, R. 158. 

(6) (1871) L, B, 6 Q. B. 724. (7) (1906) 83 0. L. J. 36a. 


Before Mr. Fustice Mookerjee and Mr. Fustiee Sharfuddin. 
MIR ANSAR ALI KHONDKAR 


v 


GURU CHURN SEN.* 


Seourity bond—-Fuilure te prodxee judgment-debtor in Court—Consideration— 
Bond, if enforceable—Limitation—Secourity bond, hypothecating movable 
property, if to be attested and registered, 


Where a security bond prescribes that the defendant would pay Ks, 500, 
if upon the dismissal of an application for insolvency he failed to produce 
the judgment-debtor when required by the Court : 


Held, that the covenant was perfectly legal and enforceable by suit. 
Such a suit brought within three years from the date of the failure to produce 
was not barred by limitation, 


Janki Das v. Ram Partad (1) followed, 


A mortgage of movable property does not require to be attested 
and registered, 


Appeal by the Plaintiff. 
Suit for recovery of principal amount due on security bond. 


The facts of the case and arguments appear;sufficiently from 
the judgment. 


* Appeal from Appellate Decree No. 2012 of 1908, from the decree of 
Babu Surendra Nath Mitra, Subordinate Judge of Faridpur, dated the 
29th June, 1908, affirming that of Babu Annoda Charan Sen, Munsiff of 
Goalando, dated the 17th Maroh, 1908. 


(1) (1898) L, L. B, 16 All, 37. 
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Babus Dwarka Nath Chuckerbutty and Bimal Chunder Das 
Gupta for the Appellant. 
Babu Batkuntha Nath Das for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—-The question of law raised in this appeal 
which has been preferred by a- plaintiff in a suit to enforce a 
bond is one of some novelty. There is no controversy as to the 
circumstances antecedent to this litigation. The plaintiff held a 
decree for money against the second defendant and in execution 
thereof had him arrested. The judgment-debtor expressed his 
intention to apply to be declared an insolvent. Consequently 
his brother the first defendant executed the security bond now 
sought to be enforced. Under the bond, he undertook that if 
the judgment-debtor did not apply to be declared an insolvent 
within one month from the date thereof, that is, the 9th February, 
1904, or if the said application for insolvency was rejected, he 
would produce the judgment-debtor when required by the Court; 
he further covenanted that if he failed to produce him, he would 
deposit in Court Rs. soo then due as the judgment-debt with 
costs. As security he hypothecated a corrugated iron shed with 
its furniture and materials. The judgment-debtor was thereupon 
released from custody and applied for insolvency within 30 days. 
His application was subsequently dismissed. The plaintiff made 
a fresh application for execution and the first defendant was called 
upon to produce the second defendant. The first defendant 
took time to do so, but apparently failed to produce him. The 
plaintiff thereupon applied to the execution Court to enforce the 
security bond. The Court refused the application on the ground 
that the bond could not be enforced in execution proceedings 
under section 336 of the Civil Procedure Code of 1882, because 
that section authorises the Court to realise the security in 
execution only if the judgment-debtor fails to make the insolvency 
application. This view was upheld by the Subordinate Judge 
in appeal and was ultimately confirmed by this Court. The 
plaintiff then sued to enforce the security bond, but an objection 
was taken that the bond had not been assigned in his favour. He 
then applied to the execution Court to assign the bond to him, 
as he was the person interested under the bond and was entitled 
to sue upon it. The Court refused the application. This Court 
set aside that order and directed the execution Court to assign 


Vou. XIL] HIGH COURT. 


the bond to the plaintiff, uponthe authority of the decision in 
Gopi Nath v. Benode Lal (1). The bond was subsequently 
assigned in favour of the plaintiff, who commenced the present 
action on the 3rd July, 1907, for recovery of the principal amount 
due thereon with interest and costs. The first defendant alone 
contested the suit, substantially on the ground that the bond was 
without consideration and void ; it was also urged that the suit 
was barred by limitation. The Courts below have concurrently 
dismissed the suit on the ground that the bond was not 
enforceable, and in this view they have not considered the 
question of limitation. The plaintiff has now appealed to 
this Court, and on his behalf it has been argued that the bond is 
well supported by consideration and is enforceable in law. In 
our opinion, this contention is well-founded and must prevail. 
The bond provides, as we have already stated, that the first 
defendant would pay Rs. 500 in either of two contingencies, 
namely, either if the judgment-debtor failed to make an 
insolvency application or if upon the dismissal of such application 
he failed to produce the judgment-debtor when required by the 
Court. In so far as the first of these possible contingencies was 
cencerned, it did not happen; but if it had happened, the bond 
would have been clearly enforceable under section 336 of the 
Code of 1882 in the course of execution proceedings. But the 
second contingency has happened, and the sole point in 
controversy is whether the provision made for the payment of 
damages on the happening of the second contingency is illegal. 
No intelligible principle has been suggested why such condition 
should be deemed illegal. Obviously it is not opposed to public 
policy. But reliance has been placed upon the cases of Koylash 
v. Christophoridt (2), Romjan v. Gerard (3), Dwarkadas v. 
Lsabhat (4), fmétchunnt v. Lalit Ram (5) and Arishnuaatyar v. 
Krishna Samy (6) to show that a bond of this character isnot 
enforceable. The cases, however, are clearly distinguishable. 
When analyzed, they are found to affirm the doctrine that a bond 
under section 336 cannot be enforced in execution proceedings 
if the judgment-debtor has not failed to make the insolvency 
application under section 336. The question raised before us 
was not decided in the cases upon which so much reliance has 
been placed. On the other hand, the decision in Fanki Das 


(1) (1908) I. L. R. 81 Oalo. 162, (4) (1894) I. L R 19 Bom. 210. 
(2) (1887) I. L. R, 15 Galo. 171, (5) (1901) I. L. B, 24 Mad. 560, 
(8) (1890) I. L. R. 18 All, 100, (6) (1902) I, L, R- 26 Mad 366. 


421 


OrviL, 
1910. 


Mir Ansar Ali 
Kbondkar 


v, 
Guru Churn Sen, 


Mookerjea, J. 


4.22 


OIVIL. 


ee 


1910, 


vanyan 
Mir Ansar All 
Khondkar 


%, 
Guru Ohurn Sen. 


Mookerjeo, J. 


ai 


THE CALOUTTA LAW JOURNAL. [Vor. XIL 


v. Ram Partab (1), clearly indicates that a covenant of the 
description now before us may be perfectly legal and enforceable 
by suit. The cases of Fagadindra v. Chandra Nath (2) and 
Mingali v. Ram Chandra (3) which adopted the view taken in 
Poynor Bibee v, Nujjoo Khan (4) and Moidin v. Chandu (5), 
also point to the conclusion that a bond of this character given 
under section 349 of the Code of Civil Procedure of 1882, is 
valid and enforceable in law. It is further worthy of note that 
sub-section (4) of section 55 of the Code of 1908 provides for the 
enforcement of a bond of the character now before usin execution 
proceedings. In this view, it isin our opinion impossible. to 
maintain seriously the position thata bond of this character is 
opposed to public policy and before the Code of 1908 was not 
merely unrealizable in execution proceedings but altogether 
unenforceable by reason of illegality or failure of consideration. 
We must consequently hold that in the events which have 
happened, the plaintiff is entitled to enforce the security bond. 

It has been finally suggested upon the authority of the decision 
of this Court in Lad? v. Odoya (6), that as the execution proceeding 
in course of which the security bond was furnished was struck off, 
the surety. stood discharged. In our opinion, there is no 
substance in this contention. The only reasonable construction 
which can be placed upon the bond is that the surety undertook 
to produce the judgment-debtor, not merely in the course of the 
execution proceeding then pending which would be struck off in 
ordinary course as soon as the insolvency petition was filed, but in 
the course of the subsequent execution proceeding which the decree- 
holder might find it necessary to institute upon dismissal of the 
insolvency petition. Consequently the first defendant is clearly 
liable under the bond. It was also suggested that the bond was 
inoperative as a morgage bond because it was not duly attested 
and registered. This objection is of course unsustainable as 
what was hypothecated was essentially movable property. 

The only other point which requires consideration is whether 
the claim is barred by limitation. Now, from the record of the 
execution case commenced on the 28th August, 1904, it appears 
that the surety was directed to produce the judgment-debtor on 
or before the. 27th September, 1904. The time was subsequently 
extended upon his application to the 30th September. On the 

(1) (1893) I. L. R. 16 All. 87. (4) (1879) I. L. B. & Calo. 487. 


(2) (1808) I. L. R. 81 Tale. 242. (5) (1883) I. L. R. 7 Mad. 278. 
(3) (1894) I. L. R, 19 Bom. 694. (6) (1887) I, L. R. 14 Cale. 357. 
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latter date he failed to carry out the order of the Court and 
became liable. As the suit has been brought within three years 
from that date, no question of limitation arises. 

The result, therefore, is that this appeal must be allowed and 
the decrees of the Courts below discharged. A decree will be 
made in favour of the plaintiff for Rs. 500, but there will be no 
order for interest orcosts. The amount decreed may be realised 
by sale of the hypothecated properties, namely, the corrugated iron 
shed and furniture and materials mentioned in the schedule to 
the bond as also from other properties of the first defendant. 


A.T. M, Appeal allowed: sust decreed, 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
NISTARINI DEBI 
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CHANDI DASI DEBI* 


Monsy due under agreement, suit for— Limitation Act (XV of 1877), Soh. TI, 

Arts. 65, 115, 120—Spectfiio sum of monsy—Plaint, amendment of—Test 

— Discretion, 

A suit may properly be desoribed as one for compensation for breach of 
contract within the meaning of Article 115 of Schedule Il of the Limitation 
Act of 1877, ‘although it may be a suit for recovery of a specified sum 
of money. 

Ganesh v. Madhacrae (1) and Nobo Coomar v. Biru Mullick (2) referred to, 


The discretion of the Court in the matter of granting or refusing an 
application for ‘amendment of the plaint, cannot be restricted by inflexible 
rules of law. It must be deoided on the circumstances of each individual 
case, whether such application should be granted or not, The test to be applied 
ig, whether the party against whom the amendment is sought, would be pre- 
judiced if the application were granted, but observing due caution in that 
regard, the time and extent of each amendment are in the judicial discretion 


of the Gourt. 

Appeal by the Plaintiff. 

Suit for recovery of money due under a contract. 

The facts of the case and arguments appear sufficiently from 
the judgment. 


® Appeal from Appellate Decree No. 466 of 1908, against the decree of 
F, Roe, Esq, District Judge of Hooghly, dated the llth November, 1907, 
confirming that of Babu Satis Ohunder Mitter, Munsiff of Howrah, dated the 
16th July, 1907, 

(1) (1881) L. L. R. Bom, 675, = (2) (1880) I. L. R. 6 Calo. 94, 
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Babus Dwarka Nath Chuckerbutty and Biraj Mohan Mojumdar 
for the Appellant. 

Babus Jogendra Nath Mukerjee and Mohini Mohan Chatterjee 
for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintif 
in an action for recovery of money due under a contract. Under 
the terms of the agreement in question which was filed in Court 
on the roth September 1901 in the course of a previous litigation 
between the parties, the plaintiff was entitled to recover from 
the first defendanta sum of Rs. 500 to be paid within eight 
months from the 9th April 1901. The agreement, however, 
provided that if there was default in payment of the \money, 
interest would run at the rate of one per cent. per mensem up 
to the date of realization and that the cause of action for a suit” 
for recovery of money would arise on the 17th November 19032, 
The plaintiff commenced the present action for recovery of the 
money on the 20th December 1906 upon the allegation that the 
contract had been broken and that he was consequently entitled 
to recover Rs. 765, the aggregate of principal sum and interest 
due thereon. In the plaint, the plaintiff alleged that the first 
defendant had paid from timeto time several sums on account 
of interest the total of which amounted to Rs. 50, and that as. 
the last payment of interest was within three years before the 
commencement of the suit, the claim was not barred by limitation. 
No attempt appears to have been made inthe Courts below to 
establish this allegation of payment of interest. But the plaintiff 
relied upon an acknowledgment alleged to have been given by 
the first defendant on the z9th September 1905, in order to save 
the claim from the bar of limitation. The learned Judgesin the 
Courts below have concurrently held that this document could 
not be received in evidence, because it was produced at a late 
stage of the case in the original Court and also because the case. 
attempted to be set up was materially different from the case 
made in the plaint. Inthis view the District Judge in con- 
currence With the Court of first instance has dismissed the suit. 

` The plaintiff has now appealed to this Court, and on her 
behalf it has been contended that the suit is not barred by 
limitation, because Article 120 of the.Second Schedule to the 
Limitation Act is applicable, and in any event, if any otber Article 
is held applicable, the acknowledgment of the 29th September 
1905 ought to be allowed tobe proved. It has further, been 


Vou. XIi.] trait count. 425 


suggested that such acknowledgment is sufficient in law to save SINN; 
the claim from the bar of limitation, In answer to this argument, - 1910. 


it has been contended by the learned vakil forthe respondents  Wistani Debi 
that either Art, 65 or Art. 115 of the Second Schedule to the Limita- 
tion Act governs the case, which is, therefore, clearly barred by 
limitation. It has further been argued that the Courts below 
exercised their discretion properly when they excluded from con- 
sideration the document said to contain the alleged acknowledg- 
ment of the 29th September 1905. 

In so far the first point urged on behalf of the appellant is 
concerned, we are of opinion that Art. 120 has no application to 
the case which is governed either by Art. 65 or Art. 115. Art. 65 
‘provides that a suit for compensation for breach of promise to do 

~- anything at a specified time or upon the happening of a specified 
“contingency must be commenced within three years from the 
time specified for the performance of the promise. Art. 115 
provides that a suit for compensation for breach of any contract, 
express or implied, not in writing registered and not herein - 
specially provided for, must be commenced within three years from 
the date when the contract is broken. It has been suggested by the 
learned vakil for the appellant, that Art. 115 has no application, 
because the suit is for recovery of aspecified sum of money. In our 
opinion, there is no force in this contention. It is clear from the deci- 
sion of the Bombay High Court in Ganesh Krishna v. Madhavrav 
Ravji (1), and of this Court in Nobo Coomar Mookhopadhya 
v. Siru Mullick (2), that asuit may properly be described as one for 
compensation for breach of contract within the meaning of Art. 115, 
although it may be a suit for recovery of aspecified sum of money, 
In the case before us, it may further be observed that the suit is 
not only for recovery of Rs. 500 which the defendant is alleged to 
have agreed to pay tothe plaintiff, but also for recovery of damages 
for non-payment of this sum on the specified date. The suit is, there- 
fore, clearly either one for compensation within the meaning of 
Art. 115 or one for compensation for breach ,of promise to do any- 
thing at a specified time within the meaning of Art. 65. We must 
consequently hold that Art. 120 has no application and that the 
question of the validity of the acknowledgment must be determined. 

In so far as the second point urged on behalf of the appellant is 
concerned, it has been suggested that although the document of the 

- 29th September 1905 was produced at a late stage of the proceed- 
ings, it ought to have, been received,in evidence, because the 
(1) (1881) I, L, B. 6 Bom. 76. (2) (1880) I. L, B, 6 Oale. 94, 
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Orvim, document is one which was undoubtedly executed by the defendant 
1910. and was registered. Talewar Sing v. Bhagwan Dass (1), Mewa 
Nistarin’ Debi Lal v, Kumerjt (2). In answer to this argument it has been argued 


none le Bai by the learned vakil for the respondent that under section 50 of 
— ’ the Civil Procedure Code of 1882, it was obligatory upon the 
Hookerjee, J. plaintiff to state with precision in the plaint, the ground upon 
p which she sought to save the claim from the bar of limitation 
and that she cannot be allowed'at a late stage of the proceedings 
to set up a different ground in this respect from the one specified 
in the plaint. In support of this proposition, reliance has been 
placed upon the decision of this Court in the case of Fageshwar 
Roy v. Raj Narain Mitter (3). That decision, however, does not, 
in our opinion, lay down any inflexible rule of law, as is clear 
from the subsequent decision of this Court in the case of Raghu 
Nath Bhagat v. Syed Samad Shah (4). We may further observe 
that it has been pointed out by thelearned Judges of the Bombay 
High Court in Vakub Ebrahim Sayani vy. Bat Rahimatbat (5), 
that when a plaintiff does satisfy the requirements of section 50 
of the Code of 1882, corresponding with Order 7, Rule 6 of the 
Code of 1908, and states what, in his opinion, 1s the ground upon 
which he intends to get over the bar of limitation, he ought not 
to be precluded from taking another and not inconsistent ground, 
should he be later advised that the latter is the true ground. In 
our opinion, the principle thus indicated is well-founded on reason 
and ought to be adopted. The discretion of the Court in the 
matter of granting or refusing an application for amendment of 
the plaint, cannot be restricted by an inflexible rule of law. 
It must be decided upon the circumstances of each individual 
case, whether such application should be granted or not. The 
test to be applied is, whether the party against whom the amend- 
ment is sought would be prejudiced if the application of the 
plaintiff were granted ; but observing due caution in that regard, 
the time and extent of each amendment are in the judicial dis- 
cretion of the Court. Chhayemannessa v. Kazi Basirat (6). 
Now in the case before us, as already stated, there does not 
appear to be any controversy as to the genuineness of the docu- 
ment, though there is a substantial dispute asto the binding 
character of the document upon the first defendant. The learned 


C1) (1907) 8 0. L, J, 147, (4) (1908) 7 O, L, J. 560. 
(2) (1909) 10 0, L. J, 83, (5) (1908) 10 Bom, L. R. 348. 


(8) (1908) I. L. B. 81 Calo, 196, (6) (1910) 11 0. E, J: 288, (980) 1 I L. R, 87 
s Oalo, 899, 
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vakil for the respondent has argued that if the document were 
received in evidence, it would have been open to his client to 
prove that it was executed under circumstances which did not 
make it binding upona purdanashin lady. This no doubt is a 
weighty consideration. At the same time, we must remember 
that so far as the claim is based upon the original contract, there 
does appear to be a well-founded claim. Under such circums- 
tances we are of opinion that the document ought to be received 
in evidence and an opportunity ought to be afforded to the 
defendant to show that the recitals in the document are not 
binding upon her, 

We may add that ifthe document of the z9th September 
1905 is provedto be binding upon the defendant, no question 
of limitation can possibly arise. It has been pointed out by their 
Lordships of the Judicial Committee in the case of Maniram Seth 
v. Seth Rupchand (1), that an acknowledgment to be valid under 
section 19 of the Limitation Act need not be addressed to the 
creditor. This decision must be taken to have set at rest the 
diffculty which was created by the earlier decision of their Lord- 
ships in the case of Mylapore Iyasawmy v. Yeo Kay (2), by reason 
of which this Court was constrained to hold in the case of Jmam 
Ali v. Batj Nath Ram Sahu (3), that an acknowledgment to be 
operative, must be addressed to the creditor. In view of the later 
decision of their Lordships, their earlier pronouncement must in 
effect be disregarded. The rule, therefore, which must be applied 
to this case is that laid down in the case of Mantram Seth v. Seth 
Rupchand (1), which has been subsequently followed in this Court 
inthe case of Brojo Nath Sakav. Gaya Sundari Dassya (4). 

The result, therefore, is that this appeal is allowed, and the 
decrees of the Courts below are discharged. The case is remanded 
to the Court of first instance, in order that the plaint may be 
amended, if the plaintiff so desires, the deed of the 29th Septem- 
ber 1905 received in evidence, and the case tried upon the basis 
thereof, The plaintiff must pay to the defendant her costs in all 
Courts incurred up tó the present stage, such amount to be 
deposited in the first Court within one month of the receipt of 
the record in that Court. 


A, T. M. Appeal allowed ; case remanded, 
(1) (1906) 4 O. L. J. 94, I. L. R. 88 Calo. 1047, L. R. 38 L 
(2) (1887) I. L. R. 14 Gale. 801, L. B. 14 L A. 148. acs 
(8) (1906) 2 C. L, J. 570. I. L. R. 38 Calo. 613, 

(4) (1906) 6 0. L, J. 141. ak $ 
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Provedure—Sudordinate Judge, if can question remand order made by District 
Judge—High Oourt, power of—Tonant questioning title of person swing 
: for rent, 

Where the decree made by the Subordinate Judge is erroneous, because 
he proceeded on the assumption that it was competent to him to queation the 
validity of the order of remand made by the District Judge, the whole matter 
is set free, and it becomes open to the High QOourt to consider, without 
recourse to a remand followed by an appeal, the real merits of the controversy 
between the parties, 

Parichat v. Zalim Singh (1) referred to, 


The position of the parties might have been different, if the order of 
remand had been made under Act Y of 1908. 

In cases where the doctrine of estoppel does not come into play, it is opan 
to the tenant defendant to urge that the plaintiff, as benamdar for the 
beneficial owner, is not entitled to olaim rent from him. 


- Appeal by the Plaintiff. 
Suit for rent. 


The facts of the case and arguments appear sufficiently from 


the judgment. 


Babu Sib Chunder Palit for the Appellant. 

Babus Mahendra Nath Roy and Biraj Mohan Mojumdar for 
the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in 
an action for rent which has had a varied history. The plaintiff 
alleged that on the znd November, 1905, he obtained an 
intermediate lease from the Maharaja of Burdwan within whose 
zemindary the land in the occupation of the defendant was 
situated. He, therefore, sued to recover rent from the defendant 
in respect of the years 1312 and 1313. The defendant did not 
deny that he held lands under the Maharaja of Burdwan, but he 
disputed the title of the plaintiff. He alleged that although the 
lease was granted by the Maharaja in the name of the plaintiff, 
the person beneficially interested in the leasehold property was 


* Appeals from the Appellate Decrees Nos. 1171, 1886 to 1240 of 1909, 
with Rules Nos. 2867 to 2869 of 1900, against the decrees of Babn Srihari 
Lahiri, Subordinate Judge of Hooghly, dated the 10th May, 1969, reversing 
those of Babu Brojes Ohandra Singha, Munsiff of Serampur, dated the 
gend December, 1808. 

(1) (1877) 1. L. B. 8 Cale, 214 
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one Makhanlal Mukherjee under whom the husband of the 
plaintif was a servant. The Court of first instance stated the 
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landlord and tenant existed between, the plaintif and the 
defendant. Evidence was adduced by the parties in support of 
their respective allegations, and the Court came to the conclusion 
that the plaintiff had no real interest in the disputed property 
under the lease executed by the Maharaja. In this view, the 
original Court dismissed the suit. The plaintiff then appealed to. 
the District Judge who held that it was not competent to the 
original Court to consider whether the plaintiff had any title 
to the property; he then framed two issues which arose for 
decision in the suit as brought, namely, frst, whether possession 
_had been delivered by consent of the plaintiff to some party other 
than the plaintiff; and, secondly, whether the raiyats, with the 
consent of the plaintiff, had paid their rents to some party other 
than the plaintiff. The District Judge ultimately allowed the 
appeal, set aside the decree of the Court of first instance and 
remanded the case for retrial. The original Court then 
considered the questions laid down for trial by the District Judge 
and made a decree in favour of the plaintiff. The defendant 


appealed to the Subordinate Judge, who came to the conclusion: 


that the order of remand was erroneous, because, as laid down by 
this Court in the case of Xaslash Mondul v. Baroda Sundari 
Dasi (1), it was open to the defendant to allege and establish that 
the relationship of landlord and tenant did not exist between 
the plaintiff and the defendant inasmuch as the plaintiff was 
not beneficially interested in the leasehold property. The 
Subordinate Judge, therefore, considered himself bound in no 
way by the order of remand made by the District Judge. He 
examined the evidence and came to the conclusion that the 
plaintiff had acquired no interest in the leasehold property. In 
this view, he set aside the decree made by the Munsiff after 
remand and dismissed the suit. 

The plaintiff has now appealed to this Court, and on his 
behalf it has been contended that the Subordinate Judge had no 
jurisdiction practically to hear an appeal against an order of 
remand made by the District Judge. In support of this view, 
reliance has been placed upon the decision of the Madras High 
Court in the case of Fammalamadaka Subra Lakshmamma v.. 


(1) (1897) I. L. R. 24 Oalo. 711, 
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Jammala Venkarayadu (1). On behalf of the respondent, this 
position has not been controverted. Butit has been argued that 
the decree made by the Subordinate Judge is obviously well- 
founded on legal principle, and that although it was not 
competent to the Subordinate Judge to question the legality of 
the order of remand made by the District Judge, yet upon the 
present appeal thè whole matter is open for consideration by 
this Court. From this point'of view, the learned vakil for the 
respondent has invited us to confirm the decree of the 
Subordinate Judge. In answer to this contention, it has been 
argued by the learned vakil for the appellant that if the order 
of the Subordinate Judge was made without.. jurisdiction, the 
proper course to pursue is to set aside his decree, to direct him 
to rehear the appeal on the assumption that the order made by 
the District Judge was correct, and to leave it open to the present 
respondent to prefer an appeal against such decision: of the 
Subordinate Judge, and to have it reversed on the ground that 
the order of remand by the District Judge on which such decision 
would be based was erroneous in law. In our opinion, we are 
not compelled by any principle of law to adopt the course 
suggested by the learned vakil for the appellant. It may be 
conceded that the contention of the appellant is to some extent 
supported by the decision in Yammalamadaka Subra 
Lakshmamma v. Venkarayadu (1), where the learned Judges 
of the Madras High Court held that it was not competent to the 
High Court under similar circumstances to investigate the 
propriety of the order of remand under section 591 of the Code 
of 1882. It need not be disputed that section 591 is not 
comprehensive enough to cover a case of this description. But 
it is obvious that the contingency which has happened in the 
case before us, was not anticipated by the framers of the Code and 
no provision has been expressly made in that behalf. Under 
such circumstances, the Court has inherent power to adopt such 
procedure as would do substantial justice and shorten needless 
litigation. The appellant invites us to hold that the decree made 
by the Subordinate Judge is erroneous, because he proceeded 
on the assumption that it was competent to him to question the 
validity of the order of remand made by the District Judge. But 
he invites us to stop there. The learned vakil for the respondent, 
on the other hand, argues that if the decree made by the 
Subordinate Judge is questioned on the narrow ground urged 


(1) (1908) 1. L. R. 82 Mad. 818. 
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by the appellant, the whole matter is set free, and it becomes 
open to this Court to consider, without recourse to a remand 
followed by an inevitable appeal, the real merits of the 
controversy between the parties. We feel no doubt whatsoever 
that it is open to us to adopt such a course, and we are fortified 
in this view by the analogy of the decision of the Judicial 
Committee in Parichat v. Falim Singh (1). In that case, the 
plaintiff claimed in the alternative a decree for possession or a 
decree for maintenance. In the original Court, the claim for 
possession was overruled and a decree for maintenance 
was made. This decree was confirmed on appeal. Upon second 
appeal it was argued that the decree for maintenance could not 
be supported ; this contention prevailed. But after reversal of the 
decree for maintenance, the Court proceeded to consider whether 
the plaintiff should not be awarded a decree for possession ; such 
decree was then made, although the plaintiff had been content 
with the decree for maintenance and had never assailed it on the 
ground that she was entitled to a decree for possession, The 
Judicial Committee ruled that the procedure adopted was right 
on principle. Their Lordships held that since the defendant 
successfully contended that the particular decree which had been 
made was improperly made, it became the duty of the Court, as 
soon as this decree was discharged, to consider what would be 
the right decree to make upon the pleadings and the evidence. 
In the case before us, the learned vakil for the appellant has 
successfully argued that the Subordinate Judge, in hearing the 
appeal after remand, was a Court of co-ordinate jurisdiction, and 
could not consequently sit in judgment over an order of remand 
previously made by the District Judge. He has, therefore, 
properly invited us to hold that the decree made by the 
Subordinate Judge cannot be supported. But we are unable to 
uphold his further contention that his success inevitably 
necessitates a remand to the Subordinate Judge. We must 
now proceed to consider the case on the merits and to determine 
whether the order of remand made by the District Judge can 
be sustained on principle. 

The District Judge, as we have already stated, has held that 
it was not open to the defendant to urge that the plaintiff was a 
mere Jenamdar for Makhan Lal and could not consequently 
claim rent from him. In support of this view, he has not 
mentioned any judicial decision ; but in fact, the view taken by 


(1) (1877) I. L. R. 3 Calo, 214, 
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CIVIL, him is opposed to a long series of decisions of this Court amongst 


1910, which reference may be made to the cases of Donselle 
Rahimannessa Bibi V- Ke@arnath Chuckerbutty (1), Kedarnath Chuckerbutly v. 


cain Donselle (2), Lnderbuttee Koer v. Shaik Mahboob Alt Ticcadar (3), 
— and Katlash Moudal v. Baroda Sundari Dasi (4); possibly also, 
eu PORO IRS, J. reliance may be placed to some extent upon the case of 


Jainarayan Bose v. Kadimbint Dasi (5). In some of these 
cases, there are expressions to be found in the judgments to the 
effect that the doctrine of estoppel recognised in English law 
should not be adopted in this country. It is not necessary for 
us to consider, whether this view is not too widely expressed, 
and whether such a position could be maintained in view of the 
provisions of section 116 of the Indian Evidence Act. It is 
sufficient for us to hold that in cases where the doctrine of 
estoppel does not come. into play, it is open to the tenant 
defendant to utge that the plaintiff, as denamdar for the 
beneficial owner, is not entitled to claim rent from him. We 
may point out that in the case before us no question of estoppel 
arises. As already explained, the defendant was a tenant under 
the Maharaja of Burdwan. The plaintiff claims to intervene and 
to receive rent from the defendant on the ground that an 
intermediate tenure has been created in his favour by the 
Maharaja on the znd November, 1905. It is not alleged 
either that he was the landlord of the defendant at the inception 
of the tenancy, or that he inducted the defendant into the 
disputed land. Consequently upon the authority of the decision 
of this. Court in the case of Lal Mahomed v. Kallanus (6), we 
must hold that no question of estoppel arises. We may also 
observe that as explained by this Court in the case of Lodat 
Mollah v. Kally Dass Roy (7), the plaintiff cannot possibly 
maintain the position that the defendant is not entitled to 
question his title. As was pointed out by the learned Judges 
in the case last mentioned, even where the plaintiff claims by a 
derivative title and the defendant has attorned to him, the 
defendant is not thereby estopped from showing that the title is 
really not in the plaintiff but in some other person. This 
position is amply supported by the cases of Rogers v. Pitcher (8), 
Claridge v. Mackenzie (9) and Gregory v. Deridge (10). It is 


(1) (1871) 18 W. R. 186, 7 B, L, B.1720. (6) (1885) I. L, B, 11 Oalc, 519. 


(2) (1878) 20 W. R. 352. (7) (1881) I. L. R. 8 Calc, 288, 

(8) (1875) 24 W. R. 44. (8) (1815) 6 Taunt 202, 

(4) (1897) I. L. R. 24 Oalo. 711. (9) (1842) 4 M.and G, 148, 61 B. R. 604, 
(5) (1869) 7, B, L, B, 723, (10) (1826) 3 Bing 474, 
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difficult, to appreciate upon what basis the learned’ District Judge 
could have held that it was competent to the plaintiff to realise 
rent from the defendant without any opportunity afforded to the 
latter to show that there was no relationship of landlord and 
tenant between the parties, because the plaiutiff had acquired 
no title to the property under the lease executed in her name by 
the superior zemindar. The position, therefore, is incontestable 
that the view taken by the District Judge is erroneous and that 
the order of remand made by him should never have been 
passed. It would, therefore, be an idle formality to remand 
this case, to direct the Subordinate Judge to proceed on the 


- basis of the erroneous order of the District Judge, and then to 


leave it open to the defendant to have that judgment reversed 
by this Court on the ground that the order of the District Judge 
should never have been made. We may point out that the 
position of the parties might have been different ifthe order of 
remand had been made by the District Judge under the Code 
of 1908. It might then have been contended that under 
section ros sub-section (2), the omission of the defendant to 
prefer an appeal against.the order of remand, gave a character 
of finality to that order which could not subsequently be 
questioned by this Court. 

The result, therefore, is that the decree made by the 
Subordinate Judge must be affirmed and this appeal dismissed 
with costs. 

It is conceded that this decision will govern the other 


appeals. The other appeals must, therefore, be dismissed 


with costs. 
The Rules are discharged with costs. We assess the hearing 
fee in each case at one gold mohur. 


A. T. M. Appeals dismissed: Rules discharged. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
RAJKUMARI DEBI 


v. 
NRITYAKALI DEBI.* 
Withdrawal from suit, petition of —Petition, if can be recalled—Resjudicata— 

Co-defendants— Deposition, when relecant—Indian Evidence Act (I of 1872), 

Seo. 88—Party to suit or representative. l 

It is competent to the plaintiff to recall his petition of withdrawal at any 
time before the final order is passed. 

Ram Bhurosi v. Gopi Bibi (1) followed. 

Shumsher Bahadur v. Mahomed Ali (2) doubted, 

Where there is no judgment defining the real rights and obligations of the 
defendants inter se, the principle of resjudicata has no application. 

To make a previous deposition relevant, three elements have to be established ; 
namely, first, that the proceeding was between the same parties or their represen- 
tatives in interest; secondly, that the adverse party in the first proceeding had the 
opportunity and right to cross-examine ; and, thirdly, that the questions in 
issue were substantially the same in the first as in the second proceeding. 

Quaere, whether a Hindu widow in possession of the estate of her husband 
completely represents that estate and whether consequently a reversioner oan be 
said to be representative of the party within the meaning of section 33 of the 
Evidence Act. 


Appeal by the Plaintiff. 
Suit to recover possession of land. 
The facts of the case and arguments appear sufficiently from 
the judgment. 
Babus Mahendra Nath Roy, Biraj Mohan Mojumdar and 
Baranashibast Mukerjee for the Appellant. 
Babus Dwarka Nath Chuckerbat and Mohini Mohan Chat- ` 
terjs for the Respondent. 
C, A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in a suit for recovery of possession of a sixth share of 5 cottahs of 
land. The plaintiff alleges that the subject matter of dispute 
belonged to one Prandhone Chuckerbutty who had three sons, 
Mritunjoy, Bholanath and Taraknath. According to the plaintiff, 
the property was inherited by all the three sons in equal shares; 


* Appeal from Appellate Decree No. 2098 of 1908, against the deoree of 
F. Roe, Esq.. District Judge of 24-Perganas, dated the 14th July, 1908, reversin 
that of Babu Gopi Krishna Banerji, Subordinate Judge of 24-Perganas, da 
the 25th September, 1907. 


(1) (1874) 6 All, H. 0. B. 66. (2) (1867) 2 Agra H. 0. R., 168, 
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after the death of Mritunjoy in 1853, his share passed to his widow 
Monmohini, and upon the death of the latter on the 22nd July 
1892, it vested in equal halves in her daughters, the plaintiff and her 
sister Bhabakali, the fourth defendant inthe suit. The first two 
defendants, the sons of Taraknath, practically support the story of 
the plaintiff, though they plead limitation and deny her title. The 
third defendant, the daughter of Bholanath, is the real contestant. 
She pleads limitation and sets up an exclusive title on the alle- 
gation that her father had acquired title to the property by virtue 
of a gift from his mother, who was the real owner. The substan- 
tial question in controversy between the parties, therefore, was, 
whether the disputed property belonged to Prandhone Chukerbutty 
or to his wife, and if to the latter, whether she had made a gift 
thereof in favour of her son Bholanath, The original Court 
found that the property belonged to Prandhone and made a decree 
in favour of the plaintiff. Upon appeal, the learned District 
Judge has reversed this decision and dismissed the suit. 

The plaintiff has now appealed to this Court, and on her 
behalf the decision of the District Judge has been challenged upon 
two grounds ; namely, frst, that the District Judge was in error 
when he held that the plaintiff unconditionally withdrew the suit 
in the Court of first instance on the 13th June 1906 ; and, secondly, 
that the decision of the District Judge is based upon evidence 
which is not admissible in law and had been rightly rejected by 
the original Court. These positions have been controverted by 
the defendant ; and it has further been argued that there is an 
independent finding by the District Judge upon the question of 
limitation sufficient to justify the dismissal of the suit. 

In so far as the first of the grounds urged by the appellant is 
concerned, it must clearly succeed. On the 13th June 1906, the 
plaintiff made an unconditional petition to withdraw her suit. 
She subsequently changed her mind, and before any order of with- 
drawal was made, prayed to be permitted to recall her petition 
and to proceed with the suit. The Court allowed her to do so. 
On this it has been argued that it was not competent to the Court 
to make this order, and that her original petition was conclusive. 
In our opinion, this contention is not well-founded, and it was 
competent to the plaintiff to recall her petition of withdrawal at 
any time before the final order had been passed. The view we 
take is supported by the case of Ram Bhurost v. Gopi Brbt (1); 
‘tthe-case of- Shumsher Bahadurv. Mahomed Ali (2), if it really 


(1) (1874) 6 All, H, O. B, 66. (2) (1867) 2 Agra H, O. B, 158. 
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_ OIVIL. lays down the contrary rule cannot be supported on principle. 

= B We may add that the observations in Makant Bihari Dassi v. 

Bajkumari Debi ershotam Das (1), upon which reliance was placed by the res- 

pondent have no direct bearing upon the question raised before 

- us. The first ground urged on behalf of the appellant must 
Mookerjee, J. consequently prevail. 

The second ground on which the judgment of the District 

Judge is assailed raises a question of law of some nicety. It 

appears that in 1869 Taraknath, the father of the first 

two defendants, sued Bholanath for possession of a third share of 

the disputed property. Monmohini, the widow of Mritunjoy, was 

added as a proforma defendant. She had no interest in the subject 

matter of the litigation which was the third share claimed by 

Taraknath. But she supported the theory of Taraknath that the 

property belonged to his father and not to his mother. In the 

course of this litigation, Taraknath was examined as a witness on 

behalf of Bholanath, and Kalitara, the sister of Taraknath and 

Bholanath, was examined as a witness on behalf of Taraknath. 

That litigation terminated in favour of Bholanath. But it has 

not been urged in this Court, though an ineffectual attempt was 

made in the Courts below, that the decision in that case oper- 

ates as resjuadtcata between the present plaintiff and the third 

defendant. To put the matter briefly, there was not any conflict 

of interest between the then defendants Monmohini and Bhola- 

nath. Consequently, as ruled in the cases of Cottingham v. Earl 

of Shrewsbury (2), Ramchandra ~v. Narayan (3), Magntram v. 

Mehdi , Hossein (4), Gurdeo v. Chandrtkah (5) and Ghurpheknt v. 

Parmeshar (6) as there was no judgment defining the real rights 

and obligations of the defendants finter se, the principle of resyuds- 

cata could have no application. But the third defendant seeks to 

use in evidence the depositions of Taraknath and Kalitara as 

relevant under section 33 of the Indian Evidence Act. To make 

the depositions relevant, three elements have to be established, 

namely, frst, that the proceeding was between the same parties 

or their representatives in interest ; secondly, that. the adverse 

party inthe first proceeding had the opportunity and right to 

cross-examine ; and ¢Asrd/y, that the questions in issue were sub- 

stantially the same in the first as inthe second proceeding. In so 

far as the third element is concerned, it must be conceded that ‘the 


v. 
Nrityakali Debi. 


(1) (1908) I. L. R. 32 Bom. 345. (4) (1908) I. L. B. 81 Cale. 95 en 
(2) (1843) 3 Hare 627. (5) (1907) 5 O. L J 611, I. L B. 86 Calo, 198. 
(3) (1886) I. L. R. 11 Bom, 216. (6) (1897) 5 0. L. J. 653. 
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question in the suit of 1869, asin the present suit, was, whether the 
property belonged to Prandhone or to his wife and if to the latter, 
whether she had made a gift of it to her son Bholanath. The 
real question in controversy, therefore, is, whether the other two 
conditions have been satisfied. With regard to the first test, it 
has to be remembered that Rajkumari, the present plaintiff, does 
not claim through her mother Monmohini who was a party to the 
suit, but through her father Mritunjoy, Prima facie, therefore, it 
would be difficult to hold that the two proceedings are between 
the same parties or their representatives in interest. But it has 
been argued that Monmohini, as Hindu widow in possession of 
the estate of her husband, completely represented that estate, and 
consequently the position is the same as if she was a party to the 
suit as a full owner, because a decree against her ina contested 
litigation would bind the inheritance. Katama Nachier v. Rajah 
of Shivagunza (1), Pertabuarain v. Trilokinath (2). Reference 


may inthis connection be also måde to the observations in the’ 


case of. Mrino Moyee v. Bhoobun Moyee (3), in which Couch C. J. 
expressed the view that possibly upon the principle of the rule 
of the English law of evidence by which when there are several 
remainders limited by the deed, a judgment for or against one of 
them is evidence for or against the next in succession, may justify 
the use, under section 33 of the Indian Evidence Act, of a deposition 
ina suit brought against a widow before any adoption in a sub- 
sequent litigation against the adopted son. Pyke v. Crouch (4), 
Doe v., Passingham (5). These are obviously weighty considera- 
tions, and though we do not finally decide the point, our present 
inclination is not to hold the previous deposition inadmissible on 
the ground that the first element has not been established. The 
question, however, remaias whether the second element has been 
established which requires that the adverse party in the first pro- 
ceeding should have the right and opportunity to cross-examine 
the witnesses. It appears to us to be reasonably plain that 
this condition has not been fulfilled. In the first place, Monmohini 
was not the adverse party to Bholanath in the previous litigation. 
As we have already explained she was not a necessary party to 
the suit. No relief was claimed against her by the plaintiff Tarak- 
nath. She was made a fro forma defendant, as she had no interest 

(1) (1863) 9 M. L A, 539 (606). 

i2) (1884) I L. B. Il Calo, 186, L. R, 11 I, A. 197. 

(3) (1874) 23 W. R. 42, 15 B. L. B,'5. 


(4) (1792) 1 Ld. Raym. 780, 9Y E, B, 1387. 
(5) (1826) 2 O, and P, 446, 
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in the one-third share claimed by Taraknath against his brother 
Bholanath. To use the language in Morgan v. Nichol (1), a party is 
liable to have a deposition in a previous proceeding used against 
him in a subsequent proceeding, only if his opponent is substantially 
the same in both the proceedings. No doubt, as observed in 
Lawrence v. Maule (2), Macomibte v. Anton (3), it is not necessary 
that the party should have exercised his right of cross-examina- 
tion, because the depositions would be relevant if he deliberately 
forbore from or waived the absence of an opportunity for cross- 
examination, But in the case before us, it cannot be suggested that 
Monmohini had either the right or the opportunity to cross-examine 
the witnesses produced by Taraknath and Bholanath in support 
of their respective cases ; in any event, she could not have cross- 
examined the witnesses of both as her opponents. As was observed _ 
in Berkley Peerage Case (4), a deposition is necessarily a partial 

representation of facts as to all persons who have no opportunity © 
to bring out the whole truth by cross-examination ; such deposi- 

tions ought not to be used against the party to his prejudice. 

The view we take is to some extent supported by the observations 

in the case of Lord v. Colvin (5) and Allen v, Allen (6). We 

must hold, therefore, that the second condition has not been ful- 

filled and that the depositions in the suit of 1869 cannot be used 

in evidence. The second ground urged on behalf of the plaintiff 
must consequently prevail, 

With regard tothe contention of the respondent that the 
case is concluded by the finding of the District Judge upon the 
question of limitation, there is obviously no substance in it. That 
finding is based, quite as much as the finding upon the question of 
title, upon evidence inadmissible in law. The whole case, there- 
fore, must be reconsidered, without any reference to the deposi- 
tions: in the previous suit. 

The result is that this appeal is allowed, the decree of the 
District Judge discharged, and the case remanded to be heard by 
the District Judge or the Additional District Judge other than 
-the learned Judge who pronounced the judgment now set aside. 
The costs of this appeal will abide the result, 

A. T. M, Appeal allowed; case remanded. 
(1) (1866) L. R. 2 O, P. 117. (4) (1811) 4 Campbell 412, 


(2)(1869) 4 D 472, 62 E. R, 183. (5) (1865) 8 Drewry 222, 106 R. R. 822, 
(8) (1843) 6 M. and G, 27, (8) (1894) P. 248, 
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Before Mr. Fustice Rampini and Mr. Fustce Gupta. 
RADHA RAMAN CHOWDHOURI 


V. 
BHABANI PROSAD BHOWMIK.* 
Indian Evidence Act (I of 1872), Seo. 92— Contemporansowe oral agreemant— 
Acts and conduct of parties—Acosptanoe of reduced rent— Waiter, 


Per curiam, The acts and conduct of the parties can only be proof either 
(1) of a contemporaneous oral agreement varying the terms of the registered 
contract, or (2) of a subsequent oral agreement having the same effect, In the 
former case the evidence is excluded by section 92 of the Evidence Act, and 
in the latter case by proviso 4 to section 92. 


. Satyesh v. Dhunpul (1), Preonath v, Madhu Sudan (2) and Khankar 
Abdur Rahman v. Ali Hafiz (8) explained. 
Mayandi Chetti v. Oliver (4) followed. 


Per Gupla J.—The mere acceptance of a reduced rent, though it may 
amount to a full acquittance of rent for the particular year or years for which 
the rent was paid, does not operate as a binding contract between the parties 
without proof of the agreement which formed the basis of the reduction granted, 

Appeal by the Plaintiff. 
Suit for declaration that the plaintifs rent is less than 
that stated in the registered kabuliat. 


The facts of the case and arguments appear sufficiently from 
the judgments. 

Babus Nilmadhub Bose and Mohini Mohan Chakrabarti for 
the Appellant. 

Babu Kisori Lal Sarkar for the Respondent. 


C. A. V. 
The judgments of the Court were as follows : 


Rampini J.—This appeal arises out of a suit for a declara- 
tion that the plaintiff’s rent is less than that stated in the regis- 
tered kabuliat executed by the plaintiff’s father, there having 
been, it is said, a contemporaneous oral agreement for the 
reduction of the rent. The District Judge has held that such a 
contemporaneous oral agreement cannot be proved and has 
dismissed the suit. 

The plaintiff appeals. It would seem to me that the judg- 


* Appeal from Appellate Decree No, 887 of 1899, against the decree of 
A. F. Steinberg, Esq., District Judge of Rajshahye, dated the 18th January, 
1899, reversing that of Babu Mahim Chunder Sarkar, Munsiff of Boalia, dated 
the 9th September, 1898. 


(1) (1896) I. L. R, 24 Oale. 20. (8) (1900) I. L. B. 28 Cale, 256. 
(2) (1898) I. L. B.'25 Calc, 603. (4) (1898) I. L. B. 23 Mad. 261. 
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Olvin. ment of the Judge is perfectly correct. The plaintiff is precluded 
1901. from proving the contemporaneous oral agreement which he has 

yon . : . x eae . 
Radha Ranin set up in paragraph 3 of his plaint by the provisions of section 92 
Ohowdhuri of the Evidence Act. The Jearned pleader for the appellant 

v, . . e . e . 

Bhabani Prosad argues that his client is entitled to give oral evidence of the 
piovi subsequent acts and conduct of the parties. Butin my opinion 
Rampini, J. he cannot do so. The acts and conduct of the parties can only 


be proof (1) either of a contemporaneous oral agreement varying 
the terms of the registered contract, or, (2) of a subsequent oral 
agreement having the same effect. In the former case, the 
evidence is excluded by section 92, and in the latter case, by 
proviso 4 to section 92, and by the fact that the plaintiff in his 
plaint set up no subsequent oral agreement, but a contempora- 
neous oral agreement. 

The appellant’s pleader relies on the cases of Satyesh 
Chunder Strcar v. Dhunpul Singh (1), Preonath Shaka x. Madhu 
Sudan Bhutya (2) and Khankar Abdur Rahaman v. Ali Hafez (3). 
In the first of these cases, the oral agreement set up was a 
subsequent agreement, modifying the terms of the original 
registered agreement, and the ratio dectdendi was that the 
plaintiff had admitted this agreement and that, therefore, the 
defendant did not require to prove it, and so the provisions of 
section 92 did not bar him. The latter two cases are cases. 
of ostensible conditional sales, which it has always been permitted 
to be shown to be mortgages. As pointed out in Rahiman v. 
Elahi Baksh (4), such cases are an admitted exception to the 
general rule laid down in section 92 of the Evidence Act. But 
there appears to be no ground for making any further exception 
to the rule embodied in the section or any further inroad upon 
the law. If the plea of the appellant in this case were allowed, 
the provisions of section 92 might as well be erased from the 
Evidence Act. 

The respondent relies on the case of Mayandi Chetti v. 
Ohver (5), which is exactly in point. The facts of that case are 
similar to those of the present, except that the agreement to 
reduce the rent sought to be proved was a subsequent agreement 
and not a contemporaneous one. The Madras High Court held 
that the agreement could not be proved and that the words " oral 
agreement” in the section include “all unwritten agreements 


(1) (1896) I. L, R., 24 Calo. 20. (3) (1900) I. L. R, 28 Oalo. 256. 
(3) (1898) I. L. B.25 Calo. 608. (4) (1900) 1. L. R. 28 Oale. 70. 
(5) (1898) I. L, B. 28 Mad, 281. 
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whether arrived at by word of mouth or otherwise,” by which 
latter expression the Madras High Court meant what is called 
“ evidence of the acts and conduct of the parties.” 

I would, therefore, dismiss this appeal with costs. 


Gupta J.—I am of the same opinion. I have had consider- 


able doubt as to whether the acceptance of a reduced rent for 
some years by the lessor did not amount to a waiver or release 
of a portion of the stipulated rent in favour of the tenant 
appellant. But on careful consideration I have arrived at the 
conclusion that the mere acceptance of a reduced rent, though it 
may amount to a full acquittance of rent for the particular year 
or years for which the rent was paid, cannot operate asa binding 
contract between the parties without proof of the agreement 
which formed the basis of the reduction granted. In the present 
case, the allegation of such an agreement was distinctly denied in 
the written statement ; and though the Munsiff found upon oral 
evidence and on a certain Asad or memorandum of account, 
marked exhibit (11), that there was such an oral agreement, the 
learned District Judge found on appeal “ that there is no actual 
evidence and only scanty ground for inference as to the: basis on 
which the rent was to bereduced.” In other words, the alleged 
contemporaneous oral agreement was not proved; and the 
mere acceptance of rent at a reduced rate by the lessor, and 
after his death, by his widow, does not, in my Judgment, amount 
to such an agreement or release of a portion of the rent as 
would bind their successor, the present respondent. No doubt, 
the Court of first instance found that the defendant respondent 
also accepted rent at the reduced rate, but as regards that, the 
finding of the lower appellate Court is as follows :—' From evi- 
dence on the plaintiff's side it appears that the defendant thought 
himself bound by the will of the original lessor which has been 
set aside.” 

For these reasons, I agree with my learned’ brother in 
dismissing this appeal with costs. 
A. T.M. Appeal dismissed. 
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Before Mr. Fustice O'Kinealy and Mr. Justice Gupta. 
BANKU BEHARY SANYAL 


v, 
SHAMA CHURN BHATTACHARJEE.* 
Indian Evidence Act (I of 1878), Seo. 92, Proviso (4)—Registered kabuliat— 
Oral agreement, if admissible to prove modification. 


A subseqnent oral agreement by which the plaintiff would get the money for 
costs and wasilat and would make a deduction from the rent corresponding 
to the amount received, is not admissible in evidence under Proviso (4) of 
section 92 of the Hvidence Act to prove modification of terms of a registered 
kabuliat. 

Appeal by the Defendant. 


Suit for rent. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Promotho Nath Sen (for Babu Kisori Lal Sarkar) for 
the Appellant. 

Babu Jyoti Prosad Sarbadhtkari (for Babu Surendra Chnnder 
Sen) for the Respondent. 


The judgment of the Court was delivered by 


O’Kinealy J.—This is an appeal from a decision of the 
Subordinate Judge of Faridpur, dated the roth August 1896. 

The plaintiff sued for rent ona registered kabuliat. That 
contract between the parties contained the following term: 
‘ Now with regard to the land of plot No. 2 comprised within 
the under-mentioned boundaries, appertaining to the mourasi jote. 
of yours, which has been held by Mr. Thomas Brae, at a rent of 
Rs. 125 a year, under an alleged ijara settlement extending up to 
the year 1302, and regarding which you have brought a suit in 
the Court of the Subordinate Judge of zillah Faridpur, against 
the said Saheb, to set aside the said ijara and to recover khas 
possession, with wasilat, &c., of the said land, we shall get ourselves 
enlisted in the said suit as co-plaintiffs with you on the strength 
of this dar-mourasi settlement, and carry on the said suit, and 
whatever may be recovered in the said suit upon the decision 
thereof such as khas possession of the said land, costs and wasilat, 
&c., shall be obtained by us by virtue of the dar-mourasi right ; 
and we shall defray all the expenses that may be incurred in the 
suit.” So, in short, what they agreed upon with regard to the 


#* Appeal from Appellate Decrea No. 1775 of 1896, inst the decree of Babu 
Gidisadhar Parghad. Subordinate Judge of Faridpur, dated the 10th August, 1896, 
otk eet Babu Chandra Bhuson Banerjee, Munsiff of Faridpur, dated the 

er ‘ 
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land of plot No. 2, was that the appellants were to get their 
names entered upon the record of the suit, and that they were to 
get costs and wasilat in consideration that they should pay the 
expenses of the suit. The appellants now say that there was a 
subsequent oral agreement by which the plaintiff would get the 
money for costs and wasilat and would make a deduction from 
their rent corresponding to the amount received. That seems to 
us quite a different arrangement ; and as the kabuliat is registered, 
they are not entitled under clause (4) of section 92 of the 
Evidence Act to give evidence to prove the oral agreement, 
No doubt the document does give them the costs and wasilat, if 
they perform their part of the arrangement, but not otherwise. 
The appeal is dismissed with costs. 
A. T, M. Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SURNOMOYEE PESHAKAR 


v 


CHUNDER KUMAR DAS.* 


Liconse—Revooability—Licenses exeouting works of permanent character— 
Compensation. 


As a general rule, a license is revocable at the will of the grantor, for no 
interest in the land is conferred on the grantee by the grant ofa license. The 
position, however, is different, if on the basis of the license, the licensee executes 
works of a permanent character, In the latter case, the grantor of the license, 
is entitled to revoke it, if he makes compensation to the licensee for the loss he 
may incur by reason of the revocation of the license, 


Appeal by the Defendant. 
Suit for ejectment. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Prokas Chandra Sarkar for the Appellant. 

Babu Sib Chunder Palit for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation which has 
given rise to this appeal is a parcel of land, at one time admittedly 
the property of Keshub Chandra Banerjee. The defendant was 
the mistress of Keshub Chandra and was allowed by him to erect 


* Appeal from Appellate Deoree No. 1052 of 1903, against the decree of 
E P., Chapman, Esq. District Judge of 24-Perganas, dated the Ith February, 
1908, reversing that of Babu Pankaj] Kumar Qhatterjee, Munsiff of Alipur, 
dated the llth January, 1907, 
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a small building on a portion of the land which she had occupied - 
for over 30 years. The plaintiff claims title from Keshub by 
purchase. It appears that after estrangement had taken place 
between Keshub and the defendant, the former defaulted to pay 
rent due to the superior landlord. Theresult was that the 
landlord obtained a decree for arrears of rent and the property 
was sold in execution on the 17th September 1897. The auction- 
purchaser subsequently transferred the property to the plaintiff 
on the 8th October 1900. The plaintiff now seeks to eject the 
defendant as a trespasser. The defendant in the Court below 
set up a permanent rightto the land. The District Judge, 
however, found that the position of the defendant was in essence 
that of a licensee ; he consequently made a decree for ejectment 
of the defendant, subject to the condition that he should pay 
her Rs. 150 as compensation for the value of the building. 

The defendant has now appealed to this Court, and on her 
behalf it has been argued that no decree for ejectment ought to 
have been made inasmuch as she resided on this property for over 
30 years. In our opinion, the view taken by the District Judge 
is correct and his decree ought to be afirmed. It is not disputed 
that a license, as a general rule, is revocable at the will of the 
grantor, for no interest in the land is conferred on the grantee by 
the grant of a license. The position, however, is different, if on- 
the basis of the license, the licensee executes works of a permanent 
character, It has been laid down in a series of decisions, amongst 
which reference may be made to Rochdale Canal Company v. 
King (1) and Bankart v. Tennant (2), that a license is irrevocable, 
if the licensee, acting upon it, has executed works of a permanent 
character and has incurred expenses in its construction. This 
rule is based upon the injustice which would be inflicted upon 
the licensee if after he had laid out money in works of a 
permanent character, the licensor terminated his license. The 
reason for the rule shows that it must be taken subject to the 
qualification that the grantor of the license is entitled to revoke 
it, if he makes compensation to the licensee for the loss he may 


‘incur by reason of the revocation of the license. This position 


is supported by the judgment of Lord Ellenborough in Winter 
v. Brockwell (3). In that case, the defendant, under a parol 
license from the plaintiff, had put up a skylight on his own land, 
The plaintiff subsequently found that the new erection impeded 


(1) (1853) 16 Beav. 630, 61 E.R. 924. (2) (1870) L. B. 10 Eq. 141, 
(3) (1807) 8 East 308, 9 B. R. 454, 108 E. B. 859, 
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light and air from going into his dwelling-house. He therefore 
brought an action to remove the nuisante. Lord Ellen- 
borough held that the action was not maintainable, because on the 
basis of the license the defendant had incurred expenses and had 
executed works of a permanent character. The learned Chief 
Justice, however, observed that the license given by the plaintiff 
to erect the skylight having been acted upon by the defendant 
and expenses incurred, could not be recalled and the defendant 
made a wrong-doer, at least not without putting him in the 
same position as before by offering him.to pay all the expenses 
which had been incurred in consequence of it. The same view 
was subsequently taken in the cases of Ligginv. Fuge (1) and 
Aldin v. Latimer (2). The cases of Winter v. Brockwell (3) and 
Liggins v. Fuge (1) were referred to with approval by their Lord- 
ships of the Judicial Committee in the case of Plimmer v, The 
Mayor of the City of Wellington (4). A similar view appears to 
have been adopted by this Court in the case of Presonna Coomar 
Singha v. Ram Coomar Ghose (5), which, however, is distinguish- 
able from the case now before us on the ground that there the 
licensee did not incur any expense in the construction of a work 
of a permanent character. Under these circumstances, we must 
hold that the decree made by the District Judge is correct and 
ought to be affirmed. The result is that this appeal is dismissed 
with costs. 


ATMO Appeal dismissed. 


(1) (1881) 7 Bing 682, 83 R. B. 615. (3) (1807) 8 East 308, 103 E, R.859. 
(2) (1894) 2 Ch. 487. (4) (1884) L. B, 9 App. Cas, 699 (710). 
(5) (1889) I. L, R. 16 Calo. 640, 


| Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 


SAMIRUDDIN 
v 


KADUMOYI DASI* 


Insolvency, petition for—Dismissal or order of adjudication, if decree—~Party 
respondent, adding of—Oreditur—Potition, if oan be dismissed at preti- 
minary stage for improper alienation—Provincial Insolvency Act {III of 
1907). Sees. 6, 15, 41, 44, 

Neither an order of dismissal of a petition for insolvency nor an order of 


adjudication is a decree between the parties in a contested or uncontested suit. 
It is not necessary for the appellant (petitioner for insolvency) to add as a 


* Appeal from Original Order No, 380 of 1909, against the order of W. N, 
Delevingne, Esq., District Judge of Hoogly, dated the 18th Jnne, 1909. 
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party respondent, the creditor mentioned in the petition who did not appear in 
the original Court to opposa the application, 

It is not open to a District Judge at the preliminary stage to dismiss a peti- 
tion for insolvenoy on the ground that the petitioner had improperly alienated 
& portion of his property in lieu of dower. 

Uday v. Ram Kumar (1) and Girwardhari v. Jai Narain (2) followed. 


If a debtor, after an order of adjudication, applies for an order of discharge, 
it becomes obligatory upon the Court, under section ál of the Insolvency Act, 
to investigate whether or not he has been guilty of bad faith, 

The contingencies referred to in sub-section 8 of section 6 of the Insolvency 
Act are to be taken in the alternative, and if any one of them happens, the debtor 
becomes entitled to present an insolvenoy petition, 

Section 15 of the Insolvenoy Act reviewed. 


Appeal by the Petitioner for insolvency. 


The material facts and arguments appear from the judgment.- 
Babu Monmotho Nath Roy for the Appellant. - 
Babu Fadunath Kanjilal for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal, which has 
been preferred under section 46, sub-section (2) of the Provincial 
Insolvency Act, 1907, to set aside an order dismissing a petition 
for insolvency under sub-section (2) of section 15. The appellant 
Sheik Samiruddin presented a petition upon the allegation that 
his debts amount to more than Rs. 500 which he professed his 
inability to pay and prayed that he might be adjudged an insol- 
vent under the provisions of the Act. Two creditors were named 
in the petition, one of whom alone appeared to contest the appli- 
cation. The petitioner was examined, and as soon as he deposed 
that he had transferred a portion of his property in lieu of dower, 
the learned District Judge held that he had committed an act of — 
bad faith which disentitled him to the protection of the Act. In 
this view, he dismissed the application. The petitioner now 
appealed to this Court. : 

A preliminary objection has been taken to the hearing of 
the appeal on the ground that the second creditor mentioned in 
the petition has not been served with notice of this appeal. The 
learned vakil for the respondent has contended that the order of 
dismissal of the petition under section 15 of the Act operates as 
a decree between the petitioner on the one hand and each of the 
creditors on the other, no matter whether they opposed the 
application or did not at all appear inthe proceedings. He has 


(1)_ (1910) 12 0. L. J. 400. (3) (1910) T A, L, J. 885, - 
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argued that the effect of the reversal of the order will be to leave 
the second creditar who is not a party to the appeal unaffected 
by the order of this Court, so that it would afterwards be open 
to such creditor to contend that the petitioner ought not to 
be adjudged an insolvent, In this view, he has contended that 
the second creditor ought to be added asa party respondent to 
the appeal. In our opinion, there is no force in this contention. 
Section 11, sub-section (1), clause (d) provides that in every insol- 
vency petition presented by a debtor, the names and residence 
of his creditors, so far as they are known and can by the exercise 
of reasonable care and diligence be ascertained by him, must be 
mentioned. Section 12, sub-section (2) provides that notice of 
the order under sub-section (1), fixing a date for the hearing of 
the petition, shall be given to the creditors by publication in the 
local official Gazette and ia such other manner as may be prescribed. 
Section 14, sub-sec. (2) provides for the examination of the debtor 
as to his conduct and dealings with his property, in the presence 
of such creditors as appear at the time, and the creditors have 
the right to question the debtor thereon. Sub-section (3) of the 
same section entitles the Court, if sufficient cause is shown, to 
grant time toa creditor to produce any evidence which appears 
to the Court to be necessary for the proper disposal of the peti- 

tion. Section 15 provides for the dismissal of the petition under 
certain circumstances, while section 16 provides for an order of 


adjudication under other circumstances. It is obvious that ` 


neither the order of dismissal of the petition nor the order of 
adjudication can be treated as a decree between the parties in a 
contested or uncontested suit. In fact, the order of the Court is 
made appealable, not as a decree but as an order under the pro- 
visions of section 46 of the Act. Ifa creditor upon notice does 
not appear to contest the proceedings, it may fairly be assumed 
that he has no objection to an order of adjudication. If in spite 
of his absence, the petition is dismissed under section 15, and if 
an appeal is preferred against such order of dismissal, it is manifest 
that he is not interested in the result of the appeal. Ifthe 
appeal fails, he is obviously not affected thereby. If the appeal 
succeeds and an order of adjudication is made, the event expected 
by him happens, because he did not oppose the application in the 
original Court. Under these circumstances, we are of opinion that 
it was not necessary for the appellant to add as a party respondent 
to the present appeal, the second creditor mentionedin the 
petition who did not appear in the Court below to oppose the 
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application. It was pointed out, however, to the learned vakil 
for the respondent that an order might be made even at this 
stage for the addition of the second creditor as a party respon- 
dent under Order 41, Rule 20 of the Civil Procedure Code of 1908, 
which is applicable to the present appeal by reason of the 
provisions of section 47 sub-section (2) of the Provincial Insol- 
vency Act ; and it was suggested to him that the second creditor 
might be added as a party, if he would undertake to pay his 
costs, because when added as a party respondent, he might 
appear and contend that he had been unnecessarily brought 
before this Court inasmuch as he had never opposed the applica- 
tion. The learned vakil for the respondent, however, declined 
to take the risk. We must consequently overrule the preli- 
minary objection and proceed to consider the appeal as properly 
constituted. l 

In support of the appeal, the learned vakil for the applicant 
has contended that the order of the District Judge is erroneous 
inasmuch as it contravenes the provisions of sub-section (1) of 
Section 15 of the Provincial Insolvency Act. The argument in 
substance has been that at the preliminary stage contemplated 
by section 15, it was not open to the District Judge to dismiss 
the petition on the ground that the petitioner has improperly — 
alienated a portion of his property in lieu of dower. In our 
Opinion, this contention is well-founded and is supported by the 
decision of this Court in the case of Uday Chand Matty v. Ram 
Kumar Khara (1) and of the Allahabad High Court in Grrwar- 
dhari v. Fat Narain (2). 

Sub-section 1 of section 15 provides as follows: where the 
Court is not satished with the proof of the right to present a 
petition or of the service of notice on the debtor as required by 
sub-section (3) of section 12 or of the alleged act of Insolvency 
or is satisfied that the debtor is able to pay his debts or that for 
any other sufficient cause, no order shall be made, the Court 
shall dismiss the petition. This sub-section is obviously divided 
into two parts, the first of which contemplates the dismissal of 
the petition if the Court is not satisfied as to certain elements, 
while the second provides for the dismissal of the petition if the 
Court is satisfied as to certain other elements. Before we deal 
with each of these sub-divisions of the sub-section, it is necessary 
to consider fora moment a suggestion made by the learned 
vakil for the respondent. He has invited us to interpret the 
` 1) (1910) 12 0, L, J. 400, (2) (1910) 7 A, L, J: 885, $ 


d 
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sub-section so as to make the last clause, “or for any other suffi 
cient cause, no order ought to be made” relate back to the intro- 
ductory words “ where the Court is not satisfied.” This obviously is 
an untenable position. In fact, this construction is grammatically 
unpossible, and indeed, gives no sense at all. We must therefore 
treat the sub-section as composed of two distinct parts, and ascer- 
tain their effect. The first part provides that the petition is to be 
dismissed if the Court is not satisfied as to one of three elements. 
The first of these is the proof of the right to present the petition. 
This obviously refers to section 6 and covers the case of an applica- 
tion by a judgment-debtor as wellas bya creditor. Section 6 pro- 
vides in sub-section (3) that the debtor is not entitled to present an 
insolvency petition, unless one of three things has happened. 
Sub-section (4) of section 6 similarly provides that the creditor 
is not entitled to present an insolvency petition, unless one of 
three contingencies has come to pass. The first element there- 
fore mentioned in the first division of sub-section (1) of section 15 
requires the Court to be satisfied with the proof of the right to 
present the petition, whether such petition has been presented 
by the debtor or by the creditor. The second element refers to 
the service of notice on the debtor as required by section 12 
sub-section (3). This clearly is applicable only to the case in 
which the debtor is not the petitioner. In other words, whereas 
jhe first element refers to the case of an application by either 
the debtor or the creditor, the second refers only to the case in 
which the creditor is the petitioner. The third element refers 
to the proof of the alleged act of insolvency. This clearly refers 
to section 4 which defines the circumstances under which an act 
of insolvency may be committed. This element, therefore, may 
refer to the case of a petition by a debtor as well as that bya 
creditor, subject to this reservation that in the case of an applica- 
tion by a debtor, the question becomes practically immaterial, 
because under clause (7) of section 4 the mere fact of a person 
presenting a petition to be adjudged an insolvent under the 
provisions of the Act, is treated as constituting an act of 
insolvency. The third element, therefore, in practice can arise 
for consideration only in the case in which the petitioner is a 
creditor. This completes the examination of the first sub-division 
of sub-section (1) of section 15. 

The second sub-division of sub-section (1) requires that if 
the Court is satisfied as to one of two elements, the petition must 
be dismissed. The first of these elements is, whether the debtor 
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is able to pay his debts. Here the Legislature expressly provides. 
that the Court is to be satisfied by the debtor. The question, 
therefore, can arise only upon an application by a creditor. 
In other words, when a creditor makes an application on the- 
ground mentioned in sub-section (4) of section 6, it is open to 
the debtor to defeat the application if he satisfies the Court. 
that he is able to pay his debts. The second element mentioned 
in this second sub-division of the sub-section is, that the debtor 
may, for any other sufficient cause, satisfy the Court that no 
order ought to be made. Here also the question clearly can 
arise only if the application has been made by the creditor 
under sub-section (4) of section 6. In other words, although the 
debtor is not able to satisfy the Court that he is able to pay his 
debts, he may satisfy the Court that there are other circumstances 
which may justify the dismissal of the application. As illustra- 
tions of cases of this character, reference may be made to the 
decisions in Exparte Dixon (1) and Hxparte Oram (2), where it ' 
was held that a debtor may justly invite the Court to dismiss 
an application by his creditor, if he satishes the Court that there 
are proceedings pending which, if successful, may result in 
funds being recovered amply sufficient for payment of all his 
debts. To putthe matter in another way, although a debtor 
may not be able to satisfy the Court that he is then and there 
able to pay his debts, yet he may be able to satisfy the Court 
that there is a reasonable prospect of his being able to make such 
payment ; and in such circumstances, he may invite the Court 
to dismiss the application ofthe creditor for adjudging him an 
insolvent. This completes the analysis of the second sub- 
division of sub-section (1) of section 15. , 

In the case before us, the learned District Judge has diş- 
missed the application on a ground which is not included in any 
of those mentioned under section 15 sub-section (1). He has 
proceeded on the ground that as the debtor has, in his opinion, 
committed an act of bad faith, he is not entitled to an order of 
adjudication. This is clearly ‘erroneous. The question of bad 
faith or improper dealing with the property of an insolvent 
arises for consideration at a much later stage of the proceedings’ 
If the debtor, after the order of adjudication, applies for an order 
of discharge, it becomes obligatory upon the Court, under 
section 44 of the Provincial Insolvency Act, to investigate 
whether or not he has been guilty of acts of bad faith. 

(1) (1884) 13 Q. B. D, 118. (2) (1885) 15 Q. B. D. 399. 


Vou. XIL] HIGH COURT, 


Sub-section (3) of section44 provides that the Court shall refuse to’ 


grant an absolute order of discharge on proof of various facts 
which may be described compendiously as acts of fraud and bad- 
faith. There is, moreover, no suggestion here that the petition 
has been presented, not dona fide with a view to obtain an order 
of adjudication, but for an inequitable or collateral purpose ; if 


such allegation had been made and established, possibly the. 


Court might have dismissed the application as an abuse of the 
process, of the Court. Exp King (1), Exp Griffin (2), Exp 
Tyutt (3), Jn re Betts (4), fu re Sabhapatty (5). Laws of England, 
Ed. Lord Halsbury, Vol. II, Sec. 72. The result, thereforé, is 
that the order of the learnéd District Judge cannot be supported 
on the ground upon which it has been made. The learned vakil 
for the respondent has, however, made a desperate effort to 
support the order on a different ground. He has seriously argued 
that inasmuch as the debtor had been neither arrested nor 
imprisoned, he could not maintain an insolvency application. 
This contention is clearly negatived by sub-section (3) of section 6 
which entitles the debtor to present an insolvency petition if his 
debts amount to Rs. 500 or if he has been arrested or imprisoned 
in execution of the decree of any Court for payment of money, 
or if an order of attachmentin execution of such a decree has 
been made and is subsisting against his property. These contin- 
gencies are obviously to be taken in the alternative, and if any 
one of them happens, the debtor becomes entitled to present an 
insolvency petition. If follows consequently that the order of 
the learned District Judge cannot be maintained notwithstand- 
ing the dictum in Nathu Mal v. District Judge of Benares (6), 
which we are not prepared to accept as based upon a true inter- 
pretation of the provisions of the Provincial Insolvency Act. 

The question next arises, what order should be made by 
this Court. The learned vakil for the appellant has contended 
that the order of the Court below should be discharged and an 
order of adjudication made under section 16 of the Provincial 
Insolvency Act. The learned vakil for the respondent has 
argued, on the other hand, that the case should be remanded in 
order that the District Judge might consider whether the right 
of the petitioner to present the application had been established. 
He has, in this connection, invited our attention to (the second 
paragraph of the petition of the opposing creditor in which it 


(2 (1876) 8 Ch, D 461. (4) (1901) 2 K. B. 39. 
2) (1379) 12 Ch. D. 480. (6) (1197) I. L. R, 21 Bom 297 (310). 
(3) (1880) 15 Oh. D. 125. (6) (1910, 7 A, L, J, 602. 
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is stated that the debt alleged to be. due to the second creditor 
is wholly fictitious. This matter has not been investigated 
by the learned Judge in the Court below ; we further find from 
an examination of the-record that on the 17th June 1909, when 
the case was heard, the opposing creditor had his witnesses in 
attendance; they were obviously not examined because the 
learned Judge thought that the petition of insolvency ought to 
failonthe ground that the petitioner had committed an act of 
bad faith. The District Judge has therefore omitted to investi- 
gate the matter which it was competent to him to determine 
under sub-settion (1) of section 15, and has dismissed the applica- 
tion upon a ground not included within the scope of that 
section. | 

The result is that this appeal is allowed and the order of the 
Court below discharged. The case is remanded to the District 
Judge in order that he may determine upon evidence to be 
adduced by both the parties, whether the debts of the petitioner 
amount to Rs. 500. Ifthis question is answered in the affirm- 
ative, the order of adjudication must be made under sub-section 
(1) of section 16. If, on the other hand, it is found that his debts 
do not amount to Rs. 500 because the debt alleged to be due to 
the second creditor is fictitious, the petition of insolvency must be 
dismissed. ‘The appellant is entitled to the costs of this appeal. 


We assess the hearing fee at two gold mohurs. 
A. T. M. _ Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
LALJI SAHAY SINGH 


v 


ABDUL GANI-* 


Provincial Insolvency Act (TIT of 1907), Beos. 36, 46 (2)— Natura of proceed- 
ing under Seo, 86—Aggrisced person—Appeal—Receicer, if proper 
party— Jurisdiction. 

A person claiming to be the transferee of property for valuable consideration 
and in good faith. is an aggrieved person within the meaning of sub-section (2) 
of Sec. 46 of the Insolvency Aot., and is also a party thereto for the purpose of 
enquiry nuder Sec. 36 of tkat Act., 

An aggrieved person is a person against whoma decision has been pro. 
nounced which has unjustly deprived him of something or wrongfully refused 
him something or wrongfully affected his title to something. Fæparte Sidebotham 
(1) followed. 

* Appeal from Original Order No. 875 of 1909, against the order of W, 

N. Coutts, Esq., District Judge of Dacca, dated the 27th July, 1909. 

(1) (1879) 14 Oh. D. 458. 
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In an appeal by the aggrieved person under Sec, 46, the receiver isa 
proper party, but the appeal is not liable to be dismissed for not making him 
& party, 

A proceeding under Sec. 36 is not in the nature of a suit. Itis only an 
incidental proceeding in the course of a more comprehensive one for adjudging 
the petitioner an insolvent. 


To make the provisions of section 60 of the Insolvency Act applicable, the 
Court in which the proceedings have been initiated as well as the Oourt which 
is invited.to assist it, must both have jurisdiction in insolvency matters, 


Appeal by Person claiming to be transferee. 
The material facts and arguments appear from the judgment. 
Babu Jogendra Nath Mukerjee for the Appellant. 


Babus Sth Chunder Palt and Biraj Mohan Mojumdar for 
the Respondent. 


C. A. V. 
The Jadgment of the Court was deliverəd by 


Mookerjee J.—We are invited in this appeal to set aside 
an order of the Court below under section 36 of the Provincial 
Insolvency Act of 1907, by which a transfer made in favour of 
the appellant by one Nil Kamal Bhattacharjee, who has now 
been adjudged an insolvent, has been annulled as not made in 
good faith and for valuable consideration. The circumstances 
under which the order has been made are not the subject of 
controversy between the parties. On the 29th July 3908, Nil 
Kamal Bhattacharjee transferred the disputed land and house to 
the appellant Lalji Sahai Singh for a consideration of Rs. 1,250. 
On the 22nd January 1909, Nil Kamal made an application to be 
adjudged an insolvent under the Provincial Insolvency Act. 
The order of adjudication was made on the znd March following, 
and on the same day, the Nazir of the Court of the District Judge 
of Dacca was appointed Receiver. On the 16th March 1909, the 
fourth and fifth creditors of the insolvent made an application for 
an order under section 36, in respect of the transfer by Nil Kamal 
in favour of the appellant. It is necessary to observe at this 
stage that while the proceedings upon the application of Nil 
Kamal were taken in the Court of the District Judge of Dacca, 
the property in dispute was situated in the district of Monghyr, 
and the alleged transferee was the resident of a place in the 
interior of that district. There was apparently considerable 
difficulty in the service of notice upon the transferee. After 
several unsuccessful attempts, on the 18th May the Court directed 
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the issue of a fresh notice upon the transferee and fixed the 4th 
June for the disposal of the case under section 36. On the 22nd 
May, Lalji sent atelegram upon which the Court directed that 
he might be informed about the adjourned day. On the 4th 
June, a pleader appeared on behalf of the transferee. The Court 
fixed the 25th June 1909 for the hearing of the case, apparently 
because the creditors were not ready with their evidence and 

applied for summons upon their witnesses. The Court was | 
closed on the 25th June 1909 and the case was not taken up till 
the day following. On that date, the Court’ had no time to deal 
with the matter and accordingly the hearing was adjourned tiil 
the 23rd July. It appears that on the same date, the purchaser 
applied for postponement for a month. The learned Judge 
refused this application as frivolous, and at the same time directed 
him to pay the adjournment costs to the opposing creditors. 


He also directed the issue of warrant against Lalji Sahai, the 


objector. This order, we regret to observe, exhibits inexplicable 
carelessness. In the first place, the case was adjourned for four 
weeks because the Court had notime to deal with the matter, 
and, consequently; it was hardly necessary to deal with the 
application of the transferee for adjournment. In any event, 
the order for payment of adjournment costs was wholly unjustifi- 
able, inasmuch as the adjournment was granted, not at the instance 


of the transferee, but to suit the convenience of the Court. 


In the sécond place, the order for the issue of warrant against 
the transferee is entirely unintelligible, and the learned vakils on 
both sides have failed to suggest even a plausible ‘explanation 
of the reasons for which an extraordinary order of this description 


-was made, The case was then taken up for disposal on the 23rd 


July. Lalji applied for time on the allegation that he was ill and 
was unable to attend. The Court refused the application on the 
ground that the story of illness was not certified to be true. The 
Opposing creditors then examined their witnesses ; the insolvent 
Nil Kamal was also examined, and the learned Judge took time 
to consider his judgment. On the 27th July, he annulled the 
sale. The transferee has now appealed to this Court, and, on his 
behalf, the decision of the District Judge has been challenged 
principally on two grounds, namely, frst, that in view of the 
provisions of section 16 of the Code of Civil Procedure, the Court 
had no jurisdiction to deal with the matter which ought to have 
been investigated by the Court which had jurisdiction over the 
disputed property; and secondly, that the .proceedings were 


~ 
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irregular, inasmuch as opportunity was not afforded to the trans- 
feree to establish his case, and, that, in any event, the Court 
ought to have proceeded under section 50 of the Provincial 
Insolvency Act. Both these points have been strenuously con- 
tested by the learned vakil for the respondents, opposing 
creditors. It has further been urged on their behalf that the 
present appeal is incompetent on two grounds, f#rsf, because the 
transferee is not an aggrieved person within the meaning of 
section 46, sub-section (1), of the Provincial Insolvency Act ; and 
_ secondly, because the Receiver has not been made a party. 
Before we deal with the merits of the appeal, we must examine 
these preliminary objections. 

In so far as the first ground is concerned, there is in our 
opinion no substance in it. Section 46, sub-section (2), provides 
that any person aggrieved by an order made by the District 
Court under section 36 may appeal to the High Court. The 
learned vakil for the respondent has conceded that if the decision 
of the Court below had been adverse to the petitioning creditors, 
it would have been competent to them to prefer an appeal 
under sub-section (2) of section 46. But it has been argued 
that the transferee, who cannot be treated as a party to the 
proceedings, ought not to be regarded as an aggrieved person 
within the meaning of sub-section (2) of section 46. This con- 
tention is clearly unfounded, because it practically invites us to 
put upon the expression ‘aggrieved person’ a narrow construc- 
tion not justified by the plain meaning of the language used by 
the Legislature. As was observed by Lord Justice James in 
Exparte Stdebotham (1), an aggrieved person is a person who 
has suffered a legal grievance, a man against whom a decision 
has been pronounced which has wrongfully deprived, him of 
something or wrongfully refused him something or wrongfully 
affected his title to something. See also the cases of Revell v. 
Blake (2), Exparte Oficial Recetwver (3) and Exparte The Board of 
Trade (4). It is impossible to hold that a person who claims to 
be the transferee of a property for valuable consideration and 
who alleges that he has acquired title in good faith, is not an 
aggrieved person, although the order has annulled the transfer 
made in his favour. It will be observed that the words used in 
sub-section (2) are ‘any person aggrieved’ and not ‘any party 
aggrieved.’ But even if the latter collocation of words had 


(1) (1879) 14 Ch. D. 458. (8) (1887) 19 Q. B. D. 174. 
(2) (1878) L. R. 8 O. P, 583 (589), (4) (1884) 2 Q. B. 805. 
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been used, it would, in our opinion, have made no difference in 
the position of the appellant, because the proceedings in the 
Court below show that for the purposes of the enquiry under 
section 36, the appellant was a party thereto. The decision, 
therefore, is not between the creditors on the one hand anda 
stranger on the other, but it is one between persons who are 
parties and are necessary parties to a proceeding under section 36. 
The first ground, therefore, upon which the preliminary objection 
is sought to be sustained must be overruled. 

In so far as the second ground is concerned, there is more 
substance in it. The learned vakil for the respondent has 
suggested that the Receiver is a necessary party to the appeal. 
This contention is supported by section 36, which provides that a 
transfer of property not made in good faith and for valuable 
consideration shall be void against the Receiver and may be 
annulled by the Court. In fact, the language of section 36 
justifies the inference that the proper person to make an appli- 
cation under that section is the Receiver in whom all property 
belonging to the insolvent has vested by operation of law. That 
the Receiver is a proper party is clear from the decision in Jn re 
A, Debtor (1), where it was ruled that a Receiver is a person 
aggrieved by an order of the kind which may be made under 
section 36. But although we think that the Receiver ought to 
have been joined as a party respondent to the appeal, we 
are of opinion that the appeal ought not to fail on that 
ground. It is clear,in the first place, that the Receiver was 
not made a party to the proceedings in the Court below. In 
the second place, the creditors at whose instance the proceed- 
ings were commenced under seclion 36 are represented in the 
present appeal, and the learned vakil who has appeared on 
their behalf has urged before us everything that might have 
been urged in support of the order of the Court below by the 
Receiver if he had notice of the appeal. In the third place, 
the order we propose to make will not in any way finally affect the 
position of the Receiver. Consequently, it is not necessary to delay 
the hearing of the appeal by adding the Receiver as a party res- 
pondent thereto. The second ground, therefore, upon which the 


‘learned vakil for the respondent invites us to dismiss the appeal 


must be overruled. We must, therefore, proceed to consider the 


-appeal on the merits. 


In support of the first ground taken on behalf of the appellant 
(1) (1901) 2 Q. B. 854. 
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it has been urged that the District Judge had no jurisdiction 
to determine the question raised under section 36 of the Provin- 
cial Insolvency Act. It has been urged in substance that a 
proceeding under section 36 is in the nature of a suit to recover 
possession of property in the hands of the transferee, and that 
consequently in view of the provisions of section 16 of the Code of 
Civil Procedure, the only Court competent to entertain such 
a suit is the Court which has jurisdiction over the subject-matter 
therein. In our opinion, this contention is entirely unfounded. 
A proceeding under section 36 is not in the nature of a suit. It 
is only an incidental proceeding in the course of a more compre- 
hensive one for adjudging the petitioner an insolvent. Much 
reliance was, however, placed by the learned vakil for the appellant 
upon sub-section (1) of section 47 of the Provincial Insolvency 
Act, which provides that subject to the other provisions of the 
Act, the Court in regard to proceedings under the Act, shall 
have the same powers and shall follow the same procedure as it 
has and follows in the exercise of Original Civil Jurisdiction. We 
were invited to read this along with section 16 of the Civil Pro- 
cedure Code and to hold that as the Court has the same powers 
as it has in the exercise of Original Civil Jurisdiction, it cannot 
deal with the question of the validity of a transfer in respect of 
property situated outside its local jurisdiction. The argument, 
however, is obviously based upon the fallacious assumption that 
the term ‘ power’ is equivalent to the term ‘jurisdiction.’ The 
jurisdiction of the Court to deal with a matter under section 36 
is created by section 3 of the Act, and sub-section 1 of section 47 
merely defines the power which the Court can exercise when it 
possesses such jurisdiction. We may further observe that the 
first branch of the argument of the learned vakil for the appellant 
contradicts the second branch of his argument, namely, that 
proceedings ought to have been taken under section so of the 
Act. As has been observed by their Lordships of the Judicial 
Committee in the case of Callender Sykes & Co. v. Colonial 
Secretary of Lagos (1), a Court which has no jurisdiction cannot 
act as auxiliary to a Court which has jurisdiction. In other words, 
to make the provisions of section 50 applicable, the Court in 
which the proceedings have been initiated as well as the Court 
which is invited to assist it, must both have jurisdiction in insol- 
vency matters. The first branch of the argument of the learned 
vakil for the appellant must consequently fail. 


(1) (1891) App. Cas 460, 
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In so far asthe second ground urged by him is concerned, 
it must, in our opinion, succeed. The learned vakil for the 
appellant has invited our attention to the circumstance that the 
proceedings were pending in the Court of the District Judge of 
Dacca, whereas the property was situated in the district of 
Monghyr and the transferee was the resident of a place in the 
interior of that district. When we bear in mind the distance 
between Dacca and Monghyr, it becomes impossible for us to 
hold that the transferee and his witnesses ought to have appeared 
in Dacca for examination in that place. In view of the provisions 
of Order 16, Rule 9 of the Code of Civil Procedure, it would be 
impossible to insist upon the personal attendance of the trans- 
feree and of his witnesses at Dacca. Consequently, if the case 
had to be tried at Dacca, the transferee as well as his witnesses 
would clearly have to be examined on commission. But we are 
of opinion that this is a matter which ought not to have been 
tried at all at Dacca. This is precisely a case in which the 
procedure contemplated in section 5o of the Provincial Insol- 
vency Act ought to have been followed. That section provides 
that all Courts having jurisdiction in insolvency and the officers 
of such Courts respectively, shall severally act in aid of and be 
auxiliary to each other in all matters of insolvency, and an 
order of a Court seeking aid with a request to another of the 
said Courts, shall be deemed to enable the latter Court to exercise, 
in regard to the matters directed by the order, such jurisdiction 
as either of such Courts would exercise in regard to similar 
matters within their respective jurisdiction. In the case before 
us, it is manifest that the trial ofthe proceedings under section 36 
at Dacca could not be convenient to’either party. No doubt, the 
insolvent Nilkamal lives at Dacca and was examined by the 
District Judge of that Court. The petitioner under section 36, 
however, lives in Calcutta. Another witness who has been 
examined, namely, Satis Chunder Banerjee, lives in Bhagulpore. 
A third witness Babujan lives at Burdwan, while an engineer 
who has been examined, lives in Calcutta. For the proper trial 
of the case, itis clearly necessary that the transferee should be 
examined as also the attesting witnesses to the deed of transfer. 
All these reside within the district of Monghyr. Under such 
circumstances, the inference is irresistible that the provisions of 
section 50 should be applied. 

The result, therefore, is that this appeal is allowed, and the 
order of the Court below discharged, The records will be 
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. returned to the District Judge of Dacca with a direction’ that he shina 
will take action under section so of the Provincial Insolvency 1910. 
Act. He will transmit the petition under section 36 to the Lalji Sahay Singh 
v 


District Judge of Bhagulpore and ask him to deal with the 


Sin ce Abdal Gani. 
matter upon evidence to be adduced before him. The District — 
Judge of Bhagulpore will thus have cognizance over the matter, Mookerjes, J. 
take such evidence as may be adduced, and then determine the 
questions raised. He will transmit his -finding to the District 
Judge of Dacca who will on the basis thereof deal with the 
insolvency proceedings. The costs of this appeal will abide the 
result. We assess the hearing fee at two gold mohurs. 

A. T. M. Appeal allowed. 
Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
NEPEN BALA DEBI Gavin 
v. 1910. 
SITIKANTHA BANERJEE.* Aes 26. 
Swecession—Indian Succession Act (X of 1865), Bacs. 2, 3381— Hindu’ —Conter- September, 5. 


sion to Ohristianity-—Dying as Christian— Acquisition of title by adcerte 
possession— Pleading. 

The Indian Succession Aot is of universal application in this country, unless 
& person claiming to be excepted can show that he is specifically excepted from 
the operation of its provisions. 

A Hindu who has embraced the Christian faith and continues to be a 

- Christian up to the time of his death, is not a ‘Hindu’ within the meaning of 
section 381 of the Indian Saccesston Act, and all questions of succession to his 
estate upon intestacy are to be determined by the Indian Succession Act. 

The test to be applied in determining whether the plea of tiile by adverse 
possession should be allowed to be urged, though not explicitly raised in the 
plaint, is, how far is the defendant likely to be prejudiced if the point is 
permitted to be taken. 


Appeal by the Plaiatiff. 

Suit for Partition. 

The material facts and arguments appear from the judgment, 

Babus Foges Chandra Roy and Surendra Nath Ghosal for 
the Appellant. 

Babus Batdya Nath Dutt, Biraj Mohan Mojumdar and 
Probodh Chunder Mookerjee for the Respondent. 

| GA. V, 
The judgment of the Court was delivered by 


*Appeal from Appellate Deoree No. 1405 of 1903, against the deoree of 
O. P. Beachcroft, Esq., District Judge of 24-Perganas, dated the 8lst Maroh 
1908, modifying that of Babu Mohim Chunder Sircar, Subordinate Judge of 
24-Perganas, dated the 31st May, 1907. l 
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a Mookerjee J.—This is an appeal on behalf of the plaintiff 

1910. ina suit for partition of joint family properties which has now 

"Ral lasted for nearly t ars. The Court of first i e mad 
Nepen Rala Debi aste r nearly ten years. e Court o rst instance made 


a decree in favour of the plaintiff for a half share of the properties. 
— Upon appeal the District Judge has given her a decree for one- 
as deta i fourth share only. Itisthecommon case of both parties that the 
property in dispute belonged to two brothers Haripado Banerjee 
and Shoshi Bhusan Banerjee. The plaintiff is the widow of Hari- 
pado Banerjee and claims to be jointly interested in the one-half 
share which belonged to her husband. The first defendant is the 
purchaser of the right, title and interest of Shoshi Bhusan at a 
sale held in execution of a mortgage-decree on the 6th June 1896. 
The second defendant is Shoshi Bhusan himself. The third 
defendant is a transferee from the purchaser at the mortgage sale. 
The fourth defendant has apparently no interest at present in the 
disputed property. The fifth defendant is the sister of Haripado 
and Shoshi Bhusan. The plaintiff stated in her plaint that her 
husband had embraced Christianity and that at the time of his 
death he was a follower of the Christian faith, The substantial 
question in controversy between the parties, therefore, is, whether 
the plaintiff has taken by inheritance under the Hindu Law, the 
whole of the share of her husband, or whether under the Indian 
Succession Act, she has taken only one half of that share and the 
other half has been taken equally by the brother and the sister 
of Haripado, that is, Shoshi Bhusan and Mandakini. The Courts 
below have concurrently held that the Indian Succession Act is 
applicable to the case and that under sections 27 and 36 the 
plaintiff is entitled to one half of the half share of her husband, 
and that the remaining half share has vested in equal halves in 
the brother and the sister of the deceased. But the Courts below 
have differed in the view they have taken upon the question of 
possession. The original Court has held that the plaintiff has 
acquired a good title by adverse possession for the statutory 
period in the half share which had passed by succession to the 
brother and the sister. The District Judge in appeal has held, 
on the other hand, that as title by adverse possession was not 
specifically set up in the plaint, the plaintiff is not entitled to 
succeed on any such basis. The plaintiff has now appealed to 
this Court, and on her behalf the decision of the District Judge 
has been assailed on two grounds, namely, firs4 that the Indian 
Succession Act has no application to the case, and secondly, that 
if it does govern the matter, she has acquired a good title by 


t, 
Bitikantha Banerjee, 


` Vou. XIIL] HIGH COURT. 461 


adverse possession in the one halfshare which vested in the CIVIL. 

brother and sister of her husband. ) 1910. 
In so far as the first of these contentions is concerned, it is 

necessary to observe that section 2 of the Indian Succession Act 

provides that except as provided by this Act or by any other law cea 

for the time being in force, the rule therein contained shall be the Mockery J. 

law of British India applicable to all cases of intestate or testa- 

mentary succession. The provisions of this section show that 

the Act is of universal application in this country, unless a person 

claiming to be excepted can show that he is specifically excepted 

from the operation ofits provisions. Dagree v. Pacott: (1), In other 

words, as observed in DeSousa v. Secretary of State (2), the words 

t applicable to all cases ” operate as a repeal of the previously exist- 

ing law, and that, subject to the exception in the section, the Courts 

must look to this Act and this alone for the law of British India 

applicable to all cases of testamentary and intestate succession. 

The burden, therefore, is upon the plaintiff to prove the exception 

within which her case falls, and she relies upon section 331 of 

the Indian Succession Act for this purpose. That section—we 

quote only so much of it as applies to the case before us—lays 

down the following rule: " The provisions of this Act shall not 

apply to intestate or testamentary successton to the property 

of any Hindu, Mahomedan or Buddhist.” The question, there- 

fore, narrows down to this: Js a Hindu who has embraced the 

Christian faith and continues to be a Christian up to the time 

of his-death, a Hindu within the meaning of section 331? The 

appellant has invited us to answer this question in the affirmative, 

while the respondents have strenuously maintained the contrary 

view. After a careful consideration of the arguments which 

have been addressed to us, we have arrived at the conclusion 

that the question ought to be answered in the negative. 

Dr. Whitley Stokes has pointed out that the collocation of the 

words Hindu, Mahomedan or Buddhist makes it reasonably plain 

that the term Hindu is used asa theological term and denotes 

only persons who profess‘any form of the Brahminical religion 

or the religion of the Puranas (Anglo Indian Codes, Vol. I. 483). 

Dagree v. Pacotit (1), In our opinion, by no stretch of language 

can we reasonably hold that the term ‘ Hindu ’ includes a convert 

to Christianity. It is further obvious that as ruled in the case 

of Fogendra Chandra Bose v. Bhagwan Coomar (3) subsequently 


aah deal 
Nepen Bala Debt 
oA 
Sitikantha Banerjee. 


(1) (1895) I. L. R. 19 Bom. 783. (2) (1874) 12 B, L. R. 428. 
(3) (1900) 1 P. L, B, 251 (268). 
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Crvit, affirmed by the Judicial Committee in Bhagwan Koer v. Fogendra 


1910. Chandra Bose (1), itis not sufficient to bring a man within the defi- 
Nepen Bala Debi ition of Hindu to prove his Hindu birth and origin. It is also 
essential that he should be a Hindu at the time when the question 
as in issue arises, for example, if there is a dispute as to the succession 
ROM J. to the estate of a deceased person, it must be proved that he was 

a Hindu at the time of his death. No doubt, under the law as it 
stood before the Indian Succession Act, a Hindu even after his 
conversion to Christianity might, by his conduct, show by what 
law he intended to be governed in matters of succession and 
inheritance [Abraham v. Abraham (2)], because, as observed by 
their Lordships of the Judicial Committee, “upon the con- 
version of a Hindu to Christianity, the Hindu Law ceases to 
have any continuing obligatory force upon the convert; he 
might renounce the’ old law by which he was bound 
as he had renounced his old religion, or if he thought fit, he 
might abide by the old law notwithstanding he had renounced 
the old religion.” In view, however, of the provisions of sections 2 
and 331 of the Indian Succession Act, this position can no longer 
be maintained. We must consequently hold that when a Hindu 
has embraced Christianity and continues to bea Christian up tothe 
time of his death, all questions of succession to his estate upon 
intestacy must the determined by the Indian Succession Act. 
The view we take is supported by the decision of the Madras High 
Court in Jn re Foseph Vathtar (3), Ponnusamt v. Dorasamt (4), 
Administrator- General v, Anandachart (5), Fellis v. Saldanha (6), 
and of the Bombay High Court in Dagree v. Pacotti (7), Bat 
Bayt v. Bat Santok (8) and Lastings v. Gonsalves (9). The 
decision of the Bombay High Court in Francts Ghosal v. Gaxt 
Ghosai (10) and of the Punjab Chief Court in Aatth Mukherjee y. 
George Alfred (11) are not really opposed to this view. They are 
distinguishable on the ground that the question raised there was, 
whether the Indian Succession Act purported to enlarge the 
category of heritable property or affected the rights of co- 
parcenership as between those to whom it applied. We must 
consequently hold that the Courts below have correctly applied 
the provisions of the Indian Succession Act to determine the 


v. 
Bitikantha Banerjee. 


(1) (1903) I L R 31 Calo. I. (6) (1886) I. L. R. 10 Mad. 69. 
(2) (2863) 9 M.I A.195 1 W. R P.C-1. (7) (1895) T. L. R. 19 Bom. 783. 
(8) (1871) 7 M. H. C. R. 121, (8) (1894) I. L. R 20 Bom 53. 
(4) (1880) I. L. B. 2 Mad. £0), ʻ9) (1899) I. L, R. 28 Bom. 539. 
(5) (1886) I L. R. 9 Mad. 468. (10) (1906) I, L. R 31 Bom. 26, 


(11; 52 P. W. B, 1907. 
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distribution of the estate left by Haripado Banerjee who at the 
time of his death was a Christian. The first ground urged on 
behalf of the appellant must consequently fail, - 
In support of the second ground urged on behalf of the 
appellant, it has been contended that the plaint, though it did not 
expressly set out a title by adverse possession, yet contained a 
sufficient recital of the fact that the plaintiff was in possession 
of the entire half-share of her husband and that consequently 
the plaintiff ought to have been allowed to succeed on the ground 
of title by adverse possession. Now, it is perfectly true that, as 
laid down by this Court in the cases of Foytara v. M. Mobaruck (1), 
Sundurt v. Madhoo Chunder (2) and Ananda Hari v. Secretary of 
State (3), where no case of acquisition of title by adverse posses- 
sion is made in the plaint nor is the question raised directly or 
indirectly in any of the issues, the plaintiff ought not to be 
allowed to succeed upon such a case ; on the other hand, as pointed 
out by this Court in the case of Lilabati Misrain v. Bishun 
Chobey (4), when the question reduces itself to one of law upon 
facts admitted or proved beyond controversy, it is not only com- 
petent to the Court but expedient in the interests of justice to 
entertain the plea of adverse possession if such a case arises on 
the facts stated in the plaint and the defendant is not taken by 
surprise. The true test, therefore, to be applied to determine 
whether the plea of title by adverse possession should be 
allowed to be urged though not explicitly raised in the plaint, is, 
how far is the defendant likely to be prejudiced if the point is 
permitted to be taken. Now thecase before us is obviously of a 
somewhat peculiar description. The parties themselves were 
possibly ignorant of their true rights under the Indian Succession 
Act till their legal advisers made the discovery in the course of 
this litigation. In this view, it does seem probable that upon 
the death of her husband, the plaintiff did enjoy possession of 
his entire half-share as if the rights of the parties were governed 
by the Hindu law, and she may have done so to the exclusion of 
her sister-in-law, Mandakini, if not also of her brother-in-law, 
Shoshee Bhusan. It has been asserted, on the other hand, that the 
plaintiff was in possession as a co-sharer and the burden is upon her 
to’ prove that her possession was adverse. A question of some 
nicety may also arise as to the true position, if it should be 
found that the possession was adverse to one of the two persons and 


(1) (1882) I. L. B. 8 Cale, 975. (8) (1905-6) 3 O. L., J. 316, 
(2) (1887) I. L. B, 14 Calo, 592... (4) (1907) 6 O. L. J. 621, 
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not to the other. We are satisfied that the true bearing of these 
questions was not considered, possibly not appreciated at all, in the 
Courtibelow, and in the interests of justice, it is obviously necessary 
that the question should be examined. Thesecond ground urged 
on behalf of the appellant must consequently prevail. 

The result, therefore, is that this appeal must be allowed and 
the decree of the District Judge discharged in so far as it modi- 
fies the decree of the Subordinate Judge. The case will be 
remanded to the District Judge in order that he may ‘determine 
whether in addition to the half share inherited by the 
plaintiff from her husband, she has acquired a good title by 
adverse possession for the statutory period to the other half share 
which would otherwise belong to the brother and sister of 
Haripada. The District Judge will frame an issue on this point, 
and allow an opportunity to the parties to adduce evidence in 
support of their respective allegations. Such evidence may be 
taken by the District Judge himself or by the Subordinate Judge 
under his direction. The District Judge will decide the ques- 
tion of title by adverse possession as also any other question 
that may incidentally arise. The defendant No. 1 will get half the 
costs allowed to him only by the Court of appeal below in respect 
of both the lower Courts. The costs of this appeal will abide the 
result. 

A. T. M. Appeal allowed, 


Before Mr, Fustice Mookerjee and Mr. Fustice Carnduff 
SURENDRA NATH NAG CHOWDHURY 
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. GOPAL CHUNDER GHOSH.* 
Specific performance, suit for—Agreement to lease—Lease not registered—— 
Contract, tf dictsible, 

Although a document, which has been executed, is inoperative in law and 
wholly ineffectual to create title in the intended lessee, it is nevertheless evi- 
dence of a valid agreement to execute a lease and may consequently form the 
foundation of an action for specific performance. 

It is not an inflexible proposition of law that every contract to-grant a 
lease is an indivisible contract. 


Appeal by the Plaintiff. 
Suit for registration of lease-under section 77 of the - 
Registration Act. 


* Appeals from Appellate Decrees Nos, 2772 and 2778 of 1907, against 
the decree of Q. P. heroft, Esq, District Judge of 24-Perganas, dated 
the 8rd June, 1907, reversing that of Babu-Jogendra Nath Deb, Subordinate 
Judge of 24-Perganas, dated the 21st December, 19065, 


Vor. XIL] HIGH COURT. ABB 


Babus Ram Chunder Mosumdar and Biraj Mohan Mojumdar ÖID, 
for the Appellant. 1910. 
Dr. Rash Behary Ghose and Babu Hari Charan Sarkhel for Surendra Nath Nag 
the Respondent, Ohowdhary 
; . ' Gopal Chunder 
The judgment of the Court was delivered by op Gh a 
Mookerjee J.—This is an appeal on behalf of the plaintiff ae 


in a suit for registration of a lease under section 77 of the Indian 
Registration Act, or, in the alternative, for specific performance of . 
the contract to grant such lease. In the Court of first instance, 
the defendants amongst other defences denied the existence of 
any such contract. This objection was overruled, and the con- 
clusion of the original Court upon this part of the case has been 
affirmed by the District Judge. The Subordinate Judge held 
that the suit, deemed as one under section 77 of the Indian 
Registration Act was barred by limitation, but that treated asa 
-suit for specific performance of the contract to execute the lease, 
it could be maintained against some of the defendants. In this 
view, the Subordinate Judge made a decree for specific performance. 
But, as against some of the defendants, he dismissed the suit on 
the ground that two of them were not .bound by the agreement 
entered into on their behalf by the second defendant, and that 
as regards two others who had succeeded as reversionary heirs 
to the estate of the husband of the fifth defendant, the contract 
was not operative as against them. Appeals were preferred 
against this decision by the defendants; and it was contended, first, 
that the suit treated as one under section 77 of the Indian 
Registration Act ought to be dismissed, because the provisions of 
that section had not been strictly complied with, and, secondly, 
that treated as a suit for specific performance of the contract to 
grant the lease, the suit ought to fail, because the defendants had 
already executed the document, so that the contract -had ceased 
to be executory, and specific performance could not.be claimed 
in respect of an executed contract. The learned District Judge 
has upheld this contention and dismissed the suit. 

The plaintiff has now appealed to this Court, and on his 
behalf it has been contended that the view taken by the District 
Judge is entirely erroneous. In our opinion, there is no room 
for controversy that the decree made by the Subordinate Judge 
was correct and ought to have been affirmed. It has been 
argued by the learned vakil for the appellant that the mere 
execution of a lease by the defendants did not convert the execu- 
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tory contract into an executed contract, that the agreement 
between the parties was that the defendants would execute in 
favour of the plaintiff a lease and register it so as to make it an 
instrument operative in law and that the mere execution of the 
document which was never registered by reason of the default of 
the defendants was not complete performance of the contract, 
In our opinion, this contention is well founded and must prevail. 
In support of this view it is sufficient to refer to the cases of 
Tripoora Soonduree v. Russtck Chunder (1) and Meer Shumshare 
Ali v. Syud Lutafut Kareem (2). A similar view has been 
recently adopted in this Court by Mr. Justice Fletcher in the case 
of Kedar Nath v, Poora Sundart (3), in which it was ruled that 
although a lease which has not been registered, though com- 
pulsorily registrable, is inoperative as a lease, yet it is admissible 
in evidence in a suit to enforce specific performance of the con- 
tract which must be deemed to have preceded the execution of 
the lease. This position has subsequently been affirmed by this 
Court in the case of Upendra Nath Banerjee v. Umes Chunder (4). 
The learned District Judge, in support of the contrary view, 
relied upon the decisions of the Madras High Court in the 
cases of Venkatasamt v. Kristayya (5) and Faint Goundan v. 
Paramasiva Gotndan (6). That view, however, is, as we have 
already explained, not sustainable on principle, and the cases just 
mentioned have been dissented from in Chinna Krishna Reddi v. 
Dorasami Reddi (7) and Nalappa Reddi v. Ramalhingachi 
Reddi (8). The substance of the matter is that although the 
document has been executed, it is inoperativein law and wholly 
ineffectual to create title in the intended lessee. But it is 
nevertheless evidence of a valid agreement to execute a lease 
and may consequently form the foundation of an action for 
specific performance. This view is in accordance with the earlier 
view of the learned Judges of the Madras High Court in Nynakka 
Routhen v. Vavana (9). We must consequently hold that the 
view taken by the District Judge cannot be supported. It has 
been suggested, however, on behalf of the respondents, that 
inasmuch as the suit, treated as one for specific performance of 
the contract to grant a lease, must fail as regards some of the 
defendants, the suit must be dismissed in its entirety, because the 


(J) (1871) 15 W. R. 189. (5) (1898: I. L. R. 16 Mad, 341. 
(2) (1872) 18 W R. 504. (6) (1896) 6 M. L. T. 268. 

(8) (1909) 11 O. L, J, 548. (7) (1896) I. L. B. 20 Mad. 19. 
(4) (1910) 18 O. L. J. 25. (8) (1897) 1. L. R, 20 Mad. 250. 


(9) (1869) 5 M. H. O. B, 133. 
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contract was entire and indivisible and ought not to be specifically 
performed in respect of a portion only. In answer to this 
objection, it is sufficient to observe that it was not taken in either 
of the Courts below, and that it cannot be ruled as an inflexible 
proposition of law that every contract to grant a lease is an 
indivisible contract. Ifthe lessee who seeks to enforce perfor- 
mance of the contract is willing to accept part performance, the 
defendants cannot very well say that by reason of their own 
wrongful conduct they are entitled to have the entire claim 
dismissed. No doubt, it is conceivable that the intention of the 
parties might have been that the contract should be enforced 
either in its entirety or not at all: as for instance, in the case of 
Sarbesh Chandra v. Khetra Pal (1). The present case, however, 
is clearly of a very different description, and cannot be defeated 
on the ground suggested. 

In the view we take of the right of the plaintiff to 
have a decree for specific performance, it is not necessary 
to consider whether the suit might not be maintained as one 
under section 77 of the Indian Registration Act. It may, 
however, be pointed out that the view taken by the District 


‘Judge against the maintainability of the suit, is contrary to at 


least two decisions of this Court. The District Judge appears 
to have held that because an appeal preferred by the plaintiff 
before the Registrar was dismissed for default, he has failed to 
comply strictly with the provisions of section 77 of the Indian 
Registration Act and is consequently not entitled to maintain a suit 
to compel the defendant ta register the instrument. This view 
is opposed to the decision of this Court in the case of Sayrbullak 
Strkar v. Hast Khosh Mohamed Strkar (2). The District 
Judge appears to have held further that as the suit, treated 
as one under section 77 of the Indian Registration Act, was 
instituted on the thirty-first day after the order of refusal 
of the Registrar had been made, it was barred by limitation, 
because the plaintiff was not entitled, in view of the provisions 
of section 6 of the Limitation Act, tothe benefit of the provi- 
sions of section 5, although the thirtieth day was a Sunday. 
This view, however, is opposed to the decision of this Court 
in the case of MNiyabutoolia v. Wasir (3) which was 
followed by the Bombay High Court in Guracharya v. The 
President of Belgaum Town Municipality (4). The view taken 


(1) (1910) 1110, L. J. 346. (8) (1882) T. D. R. 8 Calc. 910. 
(2) (1886) L L. R. 18 Oalc. 264, (4) (1884) I. L. B. 8 Bom. 529, 
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Orvi. by the District Judge, is also opposed to the general principle 
1910. recognised by the Legislature in section 10 of the General Clauses 
Surendra Nath Nag Act of 1897. But it is needless to discuss this aspect of the case, 
Chowdhury because the decree of the District Judge must be set aside on the 
' Gopal Oanda grounds previously stated. « 
Ghoeh, 


ails The result is that this appeal is allowed; the decree of the 
Mookerjoe, J. District Judge is set aside and that of the Subordinate Judge 
H restored with costs both here and in the Courts below. The suit, 
however, will stand dismissed against defendants 3 and 4 and the 

respondents substituted in the place of defendant 5. Such of 

these respondents as have appeared in this Court will get their 

costs. This judgment will govern both appeals 2772‘ and 2773 

of 1907. Oo 

A. T. M. Appeals allowed, 


D ee 


€ 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon, 


OIVIL. GOPIKRISHNA MANDAL 
1910. mt 
— RAM LAL MANDAL 
January, 19, 
on ` Mortgage deorese—Mortgaged property sold for arrears of revenue—Surplus sale 


procesds in deposit, lien attaches to—Sum attached by deoree-holder, if 
available to judgment-debtor. 
The moment a mortgage property is transformed into money by reason of 
„a revenue sale, the lien of the judgment-debt fastens by operation of law 
upon the surplus sale proceeds. 
Debendra v. Abdul (1) referred to. 
When a sum in deposit is attached at the instance of the decree-holder, it 
ceases to be available to the judgment-debtor. 


Appeal by the Judgment-debtor. 
Execution of mortgage decree. 
The material facts and arguments appear from the judgment. 


Dr. Rash Behary Ghose and Babus Baranashtbasi Mukerjee 
‘and Atul Chunder Ganguli for the Appellant. 
Babus Mahendra Nath Roy and Biraj Mohan Moumdar 
for the Respondent. 
« Appeal from Original Order No. 578 of 1908, against the. order of Babu] 


Rajkrishna Banerjee," Subordinate Judge of \24-Perganas, dated the 7th 
September, 1908. i 


(1) (1909) 10 0. L. J, 1507 


Vou. XI.) > HIGH COURT. 


The judgment of the Court was delivered by 


Mookerjee J.—In this appeal we are invited by the judg- 
ment-debtor as also by the decree-holders to modify an order 
of the Court below in the course of proceedings in execution of 
a mortgage-decree made on the 4th August 1904. Shortly after 
the decree, one of the mortgage properties was sold for arrears of 
revenue and a sum of over Rs. 5,000 was deposited in the 
Collectorate as surplus sale proceeds. On the Ist October, 1904, 
upon the application of the plaintiff, this sum was attached. On 
the 11th November following, the mortgage-decree sss was made 
‘absolute. Applications for execution were made from time to 
time, but we are not concerned with them now. In the course 
of the present execution proceedings, the judgment-debtor 
objected that the application was barred by limitation and that 
the decree-holders were not entitled to claim interest after the 
date fixed in the decree for redemption of the mortgage 
properties. The decree-holder contended, on the other hand, 


that these objections were unfounded and that he was entitled 


td interest on the entire judgment debt irrespective of the sum 
in deposit in the Collectorate and attached at his instance on the 
rst October 1904. The Court below overruled the objections 
of the judgment-debtor as also that of the decree-holder. The 
judgment-debtor has now appealed.to this Court,.and on behalf 
of the decree-holder, a memorandum of cross-objection has been 
presented, 

In so far as the appeal is concerned, there is clearly no 
substance in it. It has not been seriously contended that the 
application for execution is barred by limitation ; nor can it be 
successfully argued that the decree-holder is not entitled to 
interest after the date fixed for redemption. The decree is, 
perhaps, a little ambiguous, but interpreted in the light of the 
judgment; there can be no question as to what was really 
intended. 

In support of the cross-objection, reliance has been placed 
upon a decision of this Court in Megraf Marwari v. Nursing Mohan 
Thakur (1), and it has been argued that the decree-holder is 
entitled to interest on the entire judgment debt till realization, 
that is, till any sum paid by the judgment-debtor becomes 
actually available for the use of the decree-holder. The case 
relied upon, however, is clearly distinguishable, because in the 
case before us the sum deposited in the Collectorate manifestly 


(1) (1908) I. L. B, 88 Calo, 846, 
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became available to the decree-holder as soon as his decree was 
made absolute on the 11th November 1904. The moment the 
mortgaged property was transformed into money by reason of the 
revenue sale, the lien of the judgment-debt fastened by operation 
of law upon the surplus sale proceeds, Debendra Nath v. Abdul 
Samed (1), and as soon as such sum was attached at the 
Instance of the decree-holder on the 1st October 1904, 
it ceased to be available to the judgment-debtor. It was by 
reason of the want of necessary diligence on the part of 
the decree-holder that he found himself unable to take out 
the sum earlier than the 6th April, 1906. We must, 
therefore, overrule the cross-objection and hold that on the 
Ist October, 1904, there was a partial satisfaction of the decree 
to the extent of the sum in deposit in the Collectorate, and the 
decree-holder is not entitled to claim interest on such sum, 

As both the appeal and the cross objection have failed, 
there will be no order as to costs. 


A. T.M. Appeal and cross-objection dismissed. 


(1) (1909) 10 O, L. J. 150. 


Before Mr. Fustice Mookeryee and Mr. Fustice Carnduf. 
HIRA LAL CHATTERJEE 


V. 


RAJKUMAR MOOKERJEE.* 


Promissory Note—Negotiable instrument—Transfer without consideration— 
Burden of proof —Claim against the estate of the deceased— Uncorroborated 
evidence of plaintiff. 


The Negotiable Instruments Act applies to Government Promissory Notes. 

The onus is in the first place on the transferor of a Government security 
to establish that the transfer of the Promissory Note by him in favour of another 
was without consideration. 

When a claim is put forward against the estate of a deceased, the evidence 
of the plaintiff though uncorroborated, may be acted upon, but such evidence 
must be carefully tested and scrutinised, 


Appeal by the Defendant First Party. 
Suit for recovery of three Government Promissory notes’ 
or their value. 


* Appeal from Appellate Decree No. 1094 of 1908, against the deoree of 
E. P. Chapman, Esq., District Judge of 24-Perganae, dated the 26th March, 
1908, reversing that of Babu Mohim Chander Sarkar, Subordinate Judge of 
Alipore, dated the 17th July, 1907, l 


Vor. XII] HIGH COURT. 


The material facts and arguments appear from the judgment. 

Mr. Chuckerbutty and Babus Sarat Chunder Roy Chowdhury, 
and Bhudeb Chunder Roy for the Appellant. 

Babus Mahendra Nath Roy, Biraj Mohan Mojsumdar, 
LTratlakhya Nath Chuckerbutty and Mohini Mohan Chatterjee for 
the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first defen- 
dant in an action commenced by the plaintiff respondent for 
recovery of three Government Promissory Notes of the nominal 
value of Rs. 2,500 or in the alternative for a decree for Rs. 2,500. 
The case for the plaintiff is that after the death of his father 
in 1503, his uncle Aghore Nath Chatterjee took charge of the 
estate left by his father, that all his money came into the hands 
of his uncle, and that he himself was busy in the prosecution of 
his studies in the house of his maternal grandfather while 
his estate was under the management of his uncle. In 1905, 
the plaintiff alleges, Aghore Nath endorsed to him Government 
Securities for Rs. 5,500. Later on, Aghore Nath was called upon 
to furnish security for the stay of certain execution proceedings, 
and as he had no funds at his disposal, he asked the plaintiff to 
make over to him three Government Securities of the value of 
Rs, 2,500. The plaintiff accordingly endorsed the securities in 
favour of Aghore Nath which were subsequently deposited in 
Court. Upon the death of Aghore Nath, these securities have 
passed into the hands of the legal representative of his uncle, 
the first defendant in this suit and now the appellant before us, 
The plaintiff contends that the securities belongedto him, that 
they were transferred to his uncle without any consideration, and 
that consequently he is entitled either to recover possession of 
them as against the representative of his uncle or to realise their 
value. The defendant resists the claim substantially on the 
ground that the Government Securities did not at any time 
belong to the plaintiff and that the latter obtained possession 
of them from his uncle on the pretext that he wanted to deposit 
them as security in some office where apparently he was in 
search of employment. The Subordinate Judge in the Court of 
first instance held that the plaintiff had failed to prove that the 
securities belonged to him, and, in this view, dismissed the suit. 
The District Judge on appeal has reversed this decision. He has 

held that although the securities originally stood in the name of 
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Aghore Nath, he made a gift of them to the plaintiff, and that 
subsequently the plaintiff endorsed them in favour of Aghore Nath 
for his temporary convenience ‘without any consideration. The 
District Judge has further found that Aghore Nath promised at 
the time either to return the notes or to make good their value. 
In this view, the District Judge has made a decree in favour of 
the plaintif, .- -> ae 

The first defendant has now appealed to this Court, and on 
his behalf the judgment of the District Judge has been assailed 
on the ground. that the plaintiff has been awarded a decree on a 
case he did. not make in the plaint, as the case made by him in 
the plaint was substantially that the securities belonged to the 
estate of his father and were transferred to him by his uncle who 
was in charge of the estate, It has been argued that this case 
has completely failed and that in fact there is no evidence to 
support it. In answer to this contention, it has been contended 
by the learned vakil for the respondent that: the onus was 
primarily upon the plaintiff to prove that the transfer of the 
notes in favour of Aghore Nath was without consideration, that that 
onus has been successfully discharged, that the onus then shifted 
upon the representatives of Aghore Nath to prove. that the 
endorsements by the latter in favour of the plaintiff were without 
any consideration, and that as such onus has not been discharged, 
the plaintiff is entitled to succeed. As the District Judge has 
not distinctly found upon the real question which arises in the 
case, the whole of the evidence has been discussed before us 
under section 103 of the Code of 1908, and the conclusion at 
which we have arrived is that the decree made by the District 
Judge is correct and must be affirmed. 

The last endorsement on the back of the Government 
securities is by the plaintiff Raj Kumar Mookerjee in favour of 


Aghore Nath. Consequently, under section 50 of the Negotiable 


Instruments Act read with section 118, clause (a), the presump- 
tion is that the transfer was made for consideration and that 
the securities, at the time they were deposited in Court, formed 
the property of Aghore Nath. We may observe that, as pointed 


„out by Mr. Justice Russell in the case of Aunsray Purmanand v. 


Ruttonjt Walji (1), Government Promissory Notes come within 


` the definition of ‘negotiable instruments’ in section 13 of the 


‘Negotiable Instruments Act, and section 6 of the Indian Securities 


„Act of 1886 appears to show that the Negotiable Instruments Act 


(1) (1899) I. L, B, 24 Bom, 65. 
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was intended to apply to Government promissory notes. The 
‘onus, therefore, is in the first place upon the plaintiff to establish 
that the transfer by him in favour of his uncle was without consi- 
deration. That onus has, in our opinion, been amply discharged, 
The plaintiff deposes that his uncle needed money urgently in 
order to enable him to obtain stay of execution of a decree, and 
requested the plaintiff to temporarily place at his disposal 
Government securities of the value of Rs. 2,500. The plaintiff 
adds that he acceded to the request of his uncle. This evidence 
is supported by the testimony of Preo Nath Ghose, who deposes 
that Aghore Nath, at the time when he gave him instructions to 
make a draft of a will, told him that he had taken these securities 
from his nephew and wanted to leave a legacy in his favour so 
as to make up for this money. As against this, our attention 
has been invited to a paragraph of the draft will in which these 
securities are described by Aghore Nath as his property.. This 
recital, however, is not by itself sufficient, in our opinion, to 
rebut the evidence of the plaintiff and of Preo Nath. The other 
clauses of the draft will make it abundantly clear that Aghore Nath 
intended to leave a large legacy to the plaintiff and his brother ; 
he evidently proceeded on the assumption that as the notes had 
been endorsed in his favour and had been deposited by him in 
Court as his property, he could properly describe them as part 
of his estate, and there would obviously be nothing wrong in this 
if he made ample- provision for the sons of his brother-in-law. 
We must hold, therefore, that the plaintiff has discharged the 
burden, which lay upon him in the first instance, of proving that 
the transfer by him in favour of his uncle was without considera- 
tion. We accept the allegation of the plaintiff that the arrange- 
ment. between him and his uncle was that the latter would -either 
return to him the Government securities or pay him their value. 
The next question that arises is, whether the first defendant 
as the representative of Aghore Nath has proved that the trans- 
fer by the latter in.favour of his nephew was without consider- 
ation. In twoof the securities, there are four endorsements, 
whereas in the third one, which is of the value of Rs. soo, there 
are two endorsements only. The securities appear to have been 
purchased by Aghore Nath from the well-known stock-broker of 
this city, Prosad Das Boral. The first endorsement is by Aghore 
Nath in favour of his nephew Raj Kumar. The next is by Raj 
Kumar in favour of Aghore ; and the third is by Aghore in favour 
of Raj Kumar. The last endorsement with which we are most 
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concerned, is by Raj Kumar in favour of Aghore Nath. On the 
back of the security for Rs. 500, there aretwo endorsements only ; 
the first by Aghore Nath in favour of Raj Kumar and the second 
by Raj Kumar in favour of Aghore Nath. Raj Kumar has offered 
an explanation as to how the four endorsements came to be made 
on the back of each of the securities for Rs. 1,000. His version is 
that after he had agreed to accommodate his uncle, he transferred 
his securities to Aghore Nath. But as Aghore Nath was unable to 
attend the Court in person, on account of serious illness at the 
time, Aghore retransferred the security in his favour. He was 
subsequently informed, however, that as the deposit was to be 
made inthe name of Aghore, the securities must stand in his 
name, Consequently, he was induced to make a further endorse- 
ment in favour of his uncle. He is unable, however, to explain 
why there is a difference in this respect between the two securities 
for Rs. 2,000 and the one for Rs. 500 ; the difference, at any rate, 
is wholly immaterial. As the plaintiff has established that the 
transfer by him in favour of his uncle was without consideration, 
the presumption under section 50 read with section 118, clause 
(a) of the Negotiable Instruments Act is that the securities became 
his property. Bank of Bengal v. Macleod (1). Now, what is the 
position of the first defendant ? His allegation in the Court 
below was that the plaintiff had by a device obtained possession 
of these securities from his uncle, and that he had induced his 
uncle by a misrepresentation to endorse the securities in his favour. 
No doubt, if this allegation had been affirmatively established, the 
securities would have been the property of Aghore Nath who had 
purchased them from Prosad Das Boral, and the onus would 
have shifted back to the plaintiff to prove that the purchase. had 
been made by his uncle with money which formed part of the 
estate of his father. But the defendant has failed to establish this 
position ; in fact, there is no evidence to support it. On the other 
hand, a question appears to have been put to the plaintiff in 
cross-examination—whether these securities had been endorsed 
in his favour by his uncle by way of gift or because they formed 
the estate of his father ; he answered plainly that he could not say. 
This, in our opinion, wasa perfectly honest answer. But the 
question goes to indicate that if either alternative was proved, it 
would be completely destructive of the case of the defendant ; 
because whether the securities were transferred by Aghore Nath 


to his nephew by way of gift or because he had purchased them 
(1) (1849) 5 M. I. A. 1. 
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with money belonging to the estate of the father of the plaintiff, 
the title would vest in the plaintiff. No doubt, as pointed out by 
their Lordships of the Judicial Committee in the case of Nawab 
Lorahim Khan v. Ummutul Zohra (1), even if a security has been 
endorsed by a father in favour of his son, the property might 
remain with him, if it is established that the transfer was not in- 
tended to operate by way of gift but was really a benami trans- 
action. In the case before us, however, the defendant tried to 
explain the transfer by Aghore Nath in favour of Raj Kumar on 
a particular hypothesis. That hypothesis has not been estab- 
lished. On the other hand, the suggestion put forward in cross- 
examination was that either the transfer was by way of gift or 
the property formed part of the estate of the plaintiff. In our 
opinion, the onus which lay upon the first defendant as repre- 
sentative of Aghore Nath to prove that the transfer by Aghore 
Nath in favour of his nephew was without consideration 
has not been discharged. The learned Counsel for the 
appellant invited our attention to the cases of Flower v. Buller (2), 
Hill v. Wilson (3), In re Garnet Gandy v. Macunlay (4) and Jn re 
Hadyson Beckett v. Ramsdale (5) in support of the proposition 
that when a claim is put forward against the estate of a deceased, 
the evidence of the plaintiff, if uncorroborated, ought not to be 
acted upon. No doubt in one of these cases, namely, the case of 
Hill v. Wilson (3), Lord Justice James observed that the evidence 
of the plaintiff on his own behalfas toa bargain with a man 
since dead should not, in the absence of corroboration, be acted 
upon, In a later case, however, namely, in the case of ln re 
Garnet Gandy v. Macunlay (4),the Master of the Rolls refused 
to accept this proposition as well founded. The Master of the 
Rolls observed as follows: ‘the proposition seems unreasonable 
the moment it is stated. The law is that when an attempt is 
made to charge a dead person in a matter in which, if he were 
alive, he might have answered the charge, the evidence ought to 
be looked at with great care, the evidence ought to be thoroughly 
sifted, and the mind of any Judge who hears it ought to be, first of 
all, in a state of suspension, but if in the end the truthfulness of 
the witnesses is made perfectly clear and apparent, and the tri- 
bunal which has to act on their evidence believes them, the 


(1) (1896) I. L. R. 19 All. 267. (3) (1878) L. B. 8 Oh. App. 888. 
(2) (1880) 15 Ob, D. 665. (4) (1885) 31 Ch, D. 17- 
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suggested doctrine becomes absurd. And what is ridiculous and 
absurd never is to my mind to be adopted either in law or in 
equity. The burden of proof in the first instance in such a case 
lies upon the plaintiff, but itis not impossible that he may. 
without any corroboration discharge the burden which lies upon 
him.” Inthe case before us, upon ap examination of the whole of 
the evidence, we are thoroughly convinced that the case put forward 
by the plaintiff is true and that the decree made by the District 
Judge must be affirmed. The appeal is, therefore, dismissed 
with costs. 


A. T. M. Appeal dismissed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustce T zunon. 
CORPORATION OF CALCUTTA 


v. . 
BENOY KRISHNA BOSE.* 


Calcutta Municipal Aot (III B. O. of 1899), Seo, 151 (b )-— Building '—Oom- 
pound or boundary wall—Statute, construction of —Interpretation, 


A boundary or compound wall is nota building within the aaen of 
section 151, oL (b) of the Calcutta Municipal Act. 

The Oourts in construing a Statute will give much weight to the PHAT 
tion put upon it, at the time of its enactment and since, by those whose duty. 
it has been to construe, execute and apply it; but such interpretation has nota 
controlling effect on the Courts, 


Application for Revision under section 25 of the Provincial 
Small Cause Courts Act. 

The material facts and arguments appear from the judgment., 

Babus Mohendra Nath Roy and Saranashthast Mukerjee 
for the Petitioner. 

Mr. Chowdhry and Babu Provas Chunder Mitter for the 
Opposite Party.. 
C. A. V. 
. The judgment of the Court was delivered by 
>- Mookerjee J——We are invited in this Rule to consider. under: 
section 163, sub-section (3) of the Calcutta Municipal Act cf 1899, 


* Civil Rule No. 4741 of 1909, against the decision of Babu Nistaran 
Banerjee, Small Canse Court si of Sealdah, dated the 15th September, 1909. 


~ 
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read with section 25 of the Provincial Small Cause Courts Act; 
1887, the legality of the decision of a Small Cause Court Judge in 
an appeal preferred under sub-section (1) of section 162 against 
an order of the Chairman of the Corporation overruling an 
objection to valuation preferred by the present opposite party. 
The substantial question of law which requires consideration is, 
whether a compound wall or a boundary wall is a building within 
the meaning of section 151, clause (b), and is liable as such to 
assessment for municipal rates. The Small Cause Court Judge, 
in a careful and well-considered judgment, has answered the 
question in the negative. In our opinion, the view taken by him 
is correct and his decision ought to be affirmed. l 
Section 151 prescribes the mode of ascertainment of the 
annual value of lands and buildings, Buildings are divided into 
two classes; clause (a) relates to buildings erected for letting 
purposes or ordinarily let, clause (4) deals with buildings not 
erected for letting purposes and not ordinarily let. In any case 
which falls within clause (a) of section 151, it cannot be seriously 
contended that a compound wall or boundary wall by itself 
can be properly described as a building. - The question is, whether 
there is in this respect any substantial difference between the 
two clauses. Now the term building is not defined in the Act, 
although in section 3, clauses 3, 4, 14, 24 and 36, we have defini- 
tions of building line, building of the ware-house class, domestic 
building, masonry building and public building, None of these 
‘definitions support the theory that a compound or boundary wall 
was intended by the framers of the Statute to be treated as a 
building. On the other hand, it was ruled by this Court in the 
case of Corporation of Calcutta v. Fogeswar Laha (1) thata 
detached wall built of masonry was not a masonry building 
within the meaning of clause 25 of section 3 of the Calcutta 
Municipal Act. The learned Judges pointed out that the deriva- 
tive meaning of the term building might possibly be compre- 
hensive enough to include whatever is built, but they observed 
that various provisions in the Calcutta Municipal Act pointed to 
the conclusion that the term building was not intended to include 
a wall. To take some illustrations: sections 292, 351, 352 and 427 
‘make ‘it reasonably plain that the distinction between a building 
and a wall was present to the minds of the framers of the Act 
and that they did not regard the former as including the latter. 
The learned Judges further pointed out that if the contrary view 
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were adopted, we might be constrained to uphold the position 
that a wall constructed from the plinth upwards of some material 
other than masonry, comes under the definition of hut. An 
interpretation of the Act which leads to a result of this character 
ought to be avoided, if practicable. We may further add that 
an examination of the provisions of Schedule XVII shows con- 
clusively that the rules laid down for the use of building sites 
and the execution of building work were never intended to apply 
to compound walls. It is needless to examine these provisions 
in detail, because even a cursory examination of the rules will 
show that if a compound wall is treated as a building governed 
by the rules in question, the rules become in many instances 
either meaningless or purposeless, Against all this, we have 
it pressed upon us on behalf of the Corporation that the 
term building admits of a very comprehensive interpretation, 
and that consequently we ought not to exclude a compound wall 
from the scope of the expression building. It is sufficient to 
point out that the Calcutta Municipal Act must be construed 
as a whole, and that in other Statutes, framed for similar purposes, 
the term building has not been usually interpreted in its 
derivative sense. For instance in Wendon v. London County 
Councal (1), it was ruled that a mere wall could not be deemed a 
building. Lord Justice Lopes quoted with approval the observa- 
tion of Cockburn C. J. in Clarke v. Vestry of Pancras (2), to the 
effect that the mere raising of a wall was not the erection of a 
building, though the wall might be a building when it was 
covered over. Similarly, in Levey v. London County Council (3), 
Lord Justice Lindley observed that though in one sense every wall, 
everything erected, is a building, it does not necessarily follow 
that this wide interpretation should ‘be adopted when a man 
erects a wall to mark off his boundary and preserve his 
rights as the owner. To the same effect are the decisions 
in ftlhs v. Plumstead (4), Lord Auckland v. Westminster 
Board of Works (5), Slaughter v. Sunderland (6), and Foster 
v. Fraser (7). This view is not negatived by the decisions 
in Long Baton & Co. v. Midland Railway Co. (8) and Aylward 
v. Mathews (9), to which reference was made in support of this 
Rule. On the other hand, in Zruesdel? v. Gray (10), it was 


(1) (1894) 1 Q B. 812. (8) (1892) 63 L. T. 250. 
(2) (1870) 34 J. P. 181. (T) (1893) 3 Ch. 158. 

(3) (1895) 3 Q. B 577. (8) (1902) 2 K B. 574, 
(4) (1893) 68 L. T. 291. (9) (1905) 1 K. B 343. 


(5) (1872) L. R, 7 Ob, App. 597. (10) (1859) 13 Gray 811. 


Vou. X11 HIGH OOURE. 


observed that the term building cannot always be held to include 
every species of erection on land, and that, ftaken in its broadest 
sense, it very often means only an erection intended for use and 
occupation as a habitation, or for some purpose of trade, manu- 
facture or ornament, constituting a fabric or edifice, and not 
merely a wall, a fence, a gate, or the like. In this view, a struc- 
ture can hardly be called a building unless it is capable of 
occupation, as falling within the residential class or within the 
class connected with commercial industry or in some way or 
other [fowell v. Boraston (1), Mortsh v. Harris (2)]. This view 
need not be adopted in its entirety for our present purposes. 
It is sufficient to hold that the various provisions of the Calcutta 
Municipal Act to which we have already referred, negative the 
conclusion that a boundary or compound wall is a building 
within the meaning of section 151, clause (b). We may add 
that some reference was made at the Bar to the provisions of the 
Bombay Acts VI of 1873, III of 1898 and III of 190%. But no 
useful purpose would be served by an examination of the 
Bombay Statutes, because there a definition uf the term building 
has been attempted by the Legislature. 

In conclusion, we may observe that the view we take is in 
accord with the interpretation put upon the statute by the 
municipal authorities themselves till very recently. Indeed, the 
case before us is admittedly a test case to determine whether the 
new construction adopted by the municipal authorities is or is 
not correct. It is a well-settled principle of interpretation that 
Courts in construing a statute will give much weight to the inter- 
pretation put upon it, at the time of irs enactment and since, by 
those whose duty it has been to construe, execute, and apply it 
[ Baleshwar v. Bhagirathi (3)). We do not suggest for a moment 
that such interpretation has by any means a controlling effect upon 
the Courts; such interpretation may, if occasion arises, have to 
be disregarded for cogent and persuasive reasons, and in a clear 
case of error, a Court would without hesitation refuse to follow 
such construction. vanturel v. Evanturel (4). In the present 
case, however, the language of the statute, whether interpreted 
by itself with reference to its various provisions, or in view of 
the construction which has been placed upon it by the municipal 
authorities for a long series of years, certainly from 1899, 

(1) (1865) 18 C. B. N. B. 175. (2) 11855) L. R. 10. P. 155, 
(8) (1908) 7 O. L, J, 563; I, L B. 35 Oale, 70L (713) 
(4) (1869) L. R. 3 P. O. 463. 
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possibly from 1888 (see section 122 of Bengal Act II of 1888), does 
not lend any support to the contention of the petitioner 
Corporation. 

The result, therefore, is that this Rule must be discharged 
with costs. We assess the hearing fee at three gold mohurs. 


A, T.M. | Rule discharged. 


Before Mr. $ustice Mookerjee and Mr. Fustice Sharfuddin. 
PANCHU CHAKAR BEHARA 


v. 
NAGENDRA NATH PAL CHOWDHURY.* 

Damages, suit for—Land giren in lieu of sercico—Rent—Suit, if cognisable in 
Small Cause Qourt—Provinscial Small Qauss Courts Act (IX of 1887) 
Soh, II, Art 8. 

A service rendered by a tenant to his landlord is in the nature of rent, and 

a suit for \damages for non-performance of such service is not cognisable in the 

Court of Small Causes under Art. 8, Sch. II of the Provincial Small Cause 

Courts Act. 


Application by the Defendant. 


Suit for damages for non-performance of service. 


The material facts and arguments appear from the judgment. 

Babus Mahendra Nath Roy and Biraj Mohan Mojumdar 
for the Petitioner. | 

Babus Umakali Mukerjee and Foy Gopal Ghose for the 
Opposite party. 

The judgment of the Court was delivered by 

Mookerjee J.— We are invited in this Rule to set aside a 
decree made by the Court below in a suit for damages for 
non-performance of service. The case for the plaintiffs was that 
the defendant held certain lands under them, and that in 
consideration thereof, he agreed to render service as a servant 
during four months in the year and also to procure two other 
persons to render similar service for the same period. The 
plaintiffs alleged that the defendant had broken the contract, 
that they had been obliged to employ other persons as servants, 
and that, therefore, they were entitled to recover damages, The 
defendant denied all the material allegations in the plaint ; he 
contended, “rst, that he was not bound to render any service to 


* Civil Rule No. 2220 of 1910, against the decision of Babu Asutosh 
Goswami, Bmall Oause Court Judge of Ranaghat, dated the ilth March, 1919. 
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‘the plaintiffs because he held the lands under a third party} 


secondly, that the suit was not maintainable in a Court of Small 
Causes, and ¢hird/y, that in any event, the suit ought not to be 
tried in a Court of Small Causes as substantial questions of title 
were involved in the litigation. The learned Judge in the Court 
below has overruled all these objections. He has held, frst, 
that the suit is maintainable in a Court of Small Causes, because 
it is essentially a suit for damages and not for rent; secondly, 
that as the question of title is raised only incidentally, there is 
no reason why the plaint should be returned under section 23 of 
the Provincial Small Cause Courts Act ; and ¢Atrd/y, that upon 
the merits, the plaintiffs have made out their case. 

On behalf of the defendant, it has been contended in this 
Court that the Small Cause Court Judge had no jurisdiction 
to entertain the suit, and, that, if he had jurisdiction, he ought 
not to have exercised it, but should have returned the plaint, so 
that the question of title raised might be decided finally by a 
Court of competent jurisdiction. In our opinion, there is no 
room for controversy that the suit is in its essence one for rent 
of land and that the Small Cause Court Judge was not entitled 
to take cognizance of it. 

The foundation of the claim is that the defendant holds the 
disputed land under the plaintiffs; that, consequently, the 
interest of the defendant in the disputed land, if he holds it under 
the plaintiffs, is subordinate to their interest. It is further 
asserted that the services which the defendant is alleged to have 
agreed to perform were in consideration for the lands held by 
him. From these premises, the inference is irresistible that the 
services which the defendant undertook to perform were in the 
nature of rent. The learned vakil for the plaintiffs opposite party, 
however, invited our attention to the terms of section 3, sub- 
section 5, of the Bengal Tenancy Act, in which rent is defined to 
mean whatever is lawfully payable or deliverable in money or in 
kind by a tenant to his landlord on account of the use or 
occupation of the land held by the tenant. It was argued with 
reference to this definition that the services which the defendant 
undertook to render could not be treated as anything payable or 
deliverable in money or in kind by him to the plaintiffs, and that 
consequently it was not in the nature of rent. In our opinion, 
the conclusion does not follow from the premises. No doubt, it 
is possible to maintain the view that service is not “rent” as 
defined in the Bengal Tenancy Act; and we may in this 
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‘connection refer to section 181 of the Bengal Tenancy Act 
which provides that nothing in the Act shall affect the incidents 
of service tenures. It may be assumed, therefore, that the 
intention of the Legislature was that service tenures should not 
be governed by the provisions of the Bengal Tenancy Act ; and 
that may be the reason why the definition of rent was so framed 
as to exclude service tenures. But this does not prove that 
service performed bya tenant is not in the nature of rent; 
section 105 of the Transfer of Property Act conclusively shows 
that the contrary view is well-founded. Reference may also be 
made to the cases of Doe v, Morse (1), Vyvyan v. Arthur (2), Doe 
v. Benham (3) and Ansar Alt Femadar v. Grey (4), to 
show that the service rendered by a tenant to his landlord may be 
treated as in the nature of rent. If a tenant who has undertaken 
to render service as the consideration for his tenancy, refuses to 
perform bis part of the agreement, the landlord may either sue 
him for rent or may bring an action in ejectment. In the case 
before us, the landlords have chosen to take the former course, 
but they have erroneously brought their suit in the Court of 
Small Causes, which, under Art. 8 of the second schedule to the 
Provincial Small Cause Courts Act, has no jurisdiction to entertain 
any suit for recovery of rent other than house-rent. The result, 
therefore, is that this Rule is made absolute ; the judgment and 
decree of the Small Cause Court Judge are discharged, and the 
plaint is directed to be returned to the plaintiffs for presentation 
to the proper Court. Let the records be sent down so that 
the Small Cause Court Judge may return the plaint to the 
plaintiffs. The petitioner is entitled to his costs of this Rule. 
We assess the hearing fee at one gold mohur. 


A. T. M. Rule made absolute. 


(1) (1880) 1 B. and Ad, 366. (8) (1846) 7 Q. B. 976. 
(2) (1828) 1 B. and O. 410, (4) (1905) 2 0. L. J. 403. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


NABIN CHUNDER DAS 
v. 
KOYLAS CHUNDER DAS.* 


Bpecijio Relief Act tI of 1877), Beo 9—Dispossession— Pozseszion through tenant 
— Hrietion of tenant—Retingwishment by tenant, i 


A plaintiff is dispossessed within the meaning of section 9 of the Speelfic 
Relief Act, when his tenant is evicted from the land by the defendant 
—-Bindubashiniv Jahnavi (1) and Jagannatha v, Rama (2) referred to. 

Tarini v. Gunga (3', Sonaton v. Sheikh Halim (4) and Fudu Jhala v, Gour 
Mohun (5) distinguished. . 

Petition for revision by the Defendant. 
Suit under section 9 of the Specific Relief Act. 


The material facts and arguments appear from the judgment, 


Babus Sarat Chunder Ghose and Biraj Mohun Mojumdar 
for the Petitioner. 

Babus Surendra Chunder Sen and Monmotho Nath Mukerji 
for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside a 
decree made under section g ofthe Specific Relief Act, on the 
ground that it has been made without jurisdiction, inasmuch as 
that provision of the statute has no application to the circum- 
stances of the case. 

The facts, so far as it is necessary to state them for the pur- 
poses of the present decision, may be briefly narrated. One 
Nabin was the tenant of the disputed land. He executed 
a usufructuary mortgage in favour of the plaintiff and placed him 
in possession, The plaintiff thereupon settled the land with 
tenants. The latter were evicted by the defendants, it is alleged, 
at the instance of the superior landlord of Nabin. The tenants 
thereupon relinquished the land in favour of the plaintiff. The 
plaintiff then brought this action under section 9 of the Specific 
` Relief Act, for recovery of possession upon the allegation that he 
had been dispossessed within the meaning of that section, within 
a period of six months antecedent to the suit. The question in 

* Oivil Rule No, 2694 of 1910, against the decision of Babu Asutosh Ghose, 
Munsiif of Basirhat, dated the 28rd July, 1910, 
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controversy between the partiesis whether, in the events which 
have happened, the plaintiff was dispossessed within the meaning 
of section 9 of Act I of 1877. ° 

It has been argued on behalf of the defendants petitioners that 


asthe plaintiff was admittedly not in physical possession of the 


land, but held possession through his tenants, he cannot be said 
to have been dispossessed within the meaning of section 9 of the 


Specific Relief Act. In support of this proposition, reliance has 


been placed upon the cases of Tarini Mohun Mozumdar v, 
Gunga Prosad Chukerbuity (1), Sonaton Shome v. Shetkk Halim (2), 
and Fadu Fhala v. Gour Mohun Fhala (3). On behalf of the 
plaintiff, it has been argued, on the other hand, that he was in 
possession of the land through his tenants and as these tenants 
were evicted and subsequently relinquished the land in his favour, 
he has been dispossessed and is entitled to maintain a possessory suit. 
In support of this position, reliance has been placed upon 
the cases of Sindubasint Chaudhurani v. Srimatt Faknavi 


‘Chaudhurant (4) and Fagannatha Charry v. Rama Rayer (s5). 


Before we determine which of these contentions should prevail, 
we may observe that the expression " possession ” is not defined in 
the Specific Relief Act. The question, therefore, arises, whether we 
should put a restricted interpretation upon the term “dispossessed” 
and apply it only to cases in which a person in actual possession 


of land has been evicted therefrom. 


In our opinion, there is no good reason why this narrow cons- 
truction should be put upon the expression " dispossessed.” In the 
case before us, the plaintiff was originally in actual possession of 
the land. He was at that stage entitled to use the property in 
any way he chose. He settled the land with tenants. The 
result was, not that he was deprived of his possession, but that the 
mode in which he held possession of the property was altered. 


‘His tenants came into physical possession of the land, and he held 


possession thereafter by receipt of rent from them. When, there- 


fore, his tenants were forcibly ejected from the land by the defen- 


dants, it may reasonably be held that he also was dispossessed. 
The case before us is further strengthened by the additional fact 
that the tenants, after they had been evicted, relinquished the 


land in favour of the plaintiff, so that the plaintiff thereafter 
‘became entitled to have physical possession of the land. Under 


(1) (1887) I. L. B 14 Cale. 649. (3) (1882) I. L. R. 19 Calc. 644. 
(2) (1902) 6 O. W. N. 616. (41 (1897) 13 ©. W. N. 303. 
(6) (1904) I. L. R. 28 Mad, 238. ' 
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these circumstances, we hold that the plaintiff was dispossessed 
within the meaning of section 9 of the Specific Relief Act, when 
his tenants were evicted from the land by the-defendants. The 
view we take is supported by the decision of this Court in the 
case of Bindubashint Chaudhurant v. Srimatt Fahnavt Chaudhu- 
rani (1), and by the decision of the learned Judges of the Madras 
High Court in fagannatha Charry v. Rama Rayer (2). 

' Tt has been suggested, however, on behalf of the defendants 
that there is really a conflict of judicial decisions on this point. It 
may be conceded that at first sight some of the decisions to which 
‘reference has been made may seem difficult to reconcile ; but, 
upon acloser examination of the judgments, they appear to be 
distinguishable. In the case of Tarini Mohun Mozumdar y. Gunga 
Prosad Chukerbutty (3), the tenant in actual possession of the 
land had not been evicted ; although he was a tenant under the 
plaintiff, he attorned in favour of another person and refused to 
pay rent to his landlord. The landlord sued to recover possession 
from the rival claimant who had accepted a kabuliat from the 
tenant. It was held by this Court, under these circumstances, 
that the refusal on the part of the tenant to pay rent to his land- 
lord and the attornment by him to the rival claimant did not con- 
stitute dispossession of the plaintiff within the meaning of section 
g ofthe Specific Relief Act. This view is obviously sound in 
principle. The tenant was throughout in occupation of the land ; 
no doubt, he denied the title of his landlord and attorned to a 
stranger ; but plainly, that could not be treated as dispossession 
of the landlord by the rival claimant. The case of Sonaton Shome 
v. Sheikh Halim (4), is also distinguishable on two grounds. In 
the first place, ic is obvious on an examination of the judgment 
that the, decision was based upon the admission of the learned 
vakil for the petitioner that even though the tenant may have 
been evicted froma parcel of land, that could not be treated as 
dispossession of his landlord sufficient to sustain an action under 
section 9 of the Specific Relief Act. In the second place, it does 
not appear that the tenancy had terminated before the suit under 
section 9 was commenced. On the other hand, so far as we can 
gather from the-judgment, the suggestion was that the tenant had 
colluded with the rival claimant. If so, at the time when the 
action undér section 9 was commenced, the tenancy might justly 
-be treated as still existing, and this might justify the conclusion 


(1) (1897) ,18 0." W. N. 303. - (3) (1887) I. L. E. 14 Oala, 649, 
(2) (1904) I. L. R, 28 Mad. 238. (4) (1902) 6 OWN. 616, 
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that a possessory suit was not maintainable. The case of Madu 
Thala v. Gour Mohun Fhala (1), admittedly does not touch the 
question raised before us. There are some observations by one of 
the learned Judges at page 571 of the report which may apparently 
assist the contention of the petitioners, but we are not prepared to 
accept those observations as embodying an actual decision of the 
question beforeus. There are two other cases also to which 
reference was made, namely, Siudubashini Chaudhurantv. Srimatt 
Fahnavt Chaudhurant (2) and Fanoki Nath Roy Choudhury v. 
Dina Mant Choudhurant (3); but the question, although raised 
there, was not actually decided. Upon a review, then, of the authori- 
ties, we must hold that the view. we take is not only well-founded 
on principle, but is also not opposed to any actual decision of 
this Court. 

The result is that this Rule is discharged with costs. We 


“assess the hearing fee at two gold mohurs. 


A.T. M. Rule discharged, 


(1) (1892) I. L. R. 19 Calo. 544, (2) (1897) 13 ©. W. N. 308, 
(3) (1909) 18 0. W. N. 8 
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| Before Mr. Fustice Mookerjee and Mr, Fustice Sharfuddin. 
AKHIL SUNDARI DASI 


v. 


NANIBALA DASI AND OTHERS.* 


Regjudicata—Conztructice reajudicata—Decres for possession against enscutor 
and legates—Grant of letters of administration with will annewed to 
legatee——Probate' and Administration Act (V of 1881), Seo. 18, 





A suit was brought by the widow of a testator, before probate, against the 
executor and the legatee for posseasion of property ; a consent decree was passed 
against the executor and an ezparte decree was made against the legatee, as the 
widow waa entitled to take the estate upou an intestacy, The legatee then applied 
for Letters of Admiuistration with copy of the Will annexed, and after due 
service of notice on the widow, executor, and relatives of the testator, 
the Will was duly proved. The legatee then sued to recover possession of the 
game pioperty from the widow on the strength of the title as legates, 

Held, that the doctrines of resjxdicata and of constructive resudicatad 
were inapplicable. 

; Udit Choubey v. Radhika Prosad (1) referred to. 
* Appeal from Appellate Decree No, 1611 of 1908, against the decree of 


O. E. Pittar, Esq, Distriot Judge of Murshidabad, dated the 80th April 1908. 
confirming that of Babu Gopal Chunder Basn, Manaf of Kandi, dated the 


28th August 1907, 
(1) (1907) 60, L. J. 662. 


t 
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Though under section 12 of the Probate and Administration Act, a probate 
when granted establishes a Will from the death of the testator, yet a litigant 
is not-bound to assert his title under the Will till it has been proved in a Oonrt 
of competent jurisdiction. 

Appeal by the Plaintiff, 
Suit to recover possession. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Moulvi Nuruddin Ahmed for the Appellant. 

Babu Nalint Ranjan Chatterjee for the Respondent. 


C. A. V. 
The judgment of the Court was delivered by 


Mookorjee J.—This is an appeal on behalf of the plaintiff 
in a suit for recovery of possession of land and mesne profits. 
It is the common case of both parties that the land originally 
belonged to one Behari Lal Karmokar. Behari executed a Will 
on the roth October 1904, had it registered four days later, and 
died on the 16th October. He left him surviving his widow 
the first defendant, his second sister the plaintiff, and a nephew, 
the son of his third sister, who is now the third defendant. 
Under the Will, the second sister was entitled to the disputed 
property. Upon the death of Behari, it appears that the nephew 
who had been appointed executor, took possession of the estate. 
The result was that on the 21st December 1904, the widow 
brought a suit for recovery of possession against the nephew 


-and the sister of her husband. The latter alleged in her written 


statement that she had heard of a Will under which she was 
entitled to the disputed property. The executor defendant, 
however, alleged that the testator had no testamentary capacity 
at the time of the execution of the alleged Wul, and he entered 
into a compromise with the widow. A decree by consent was 
made on the 26th May 1905 against the executor, and an 
exbarte decree was made against the sister, as the widow was 
obviously entitled to take the estate upon an intestacy. This 
decree, in so far as it was exparte against the sister, was subse- 
quently sought to be set aside by her, but her application was 
refused, and the order of refusal was confirmed on appeal. The 
sister then applied to the District Judge for Letters of Adminis- 
tration to the estate of Behari Lal with copy of the Will annexed. 
Notices were duly served upon the widow, the executor, and 
other relations of the testator. The Will was duly proved and 
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Letters of Administration with copy of the Will annexed were 
granted to the plaintiff on the 23rd May 1906. On the 3rd Janu- 
ary 1907, she sued to recover possession of the disputed land 
from the widow on the strength of her title as legatee under the 
Will of her brother. The Courts below have concurrently dis- 
missed the suit as barred by the -principle of res judicata. We 
are of opinion that this view cannot be maintained. The ques- 
tion now in controversy is, whether upon a true construction of 
the Will, the plaintiff has title to the disputed land. This ques- 
tion was sought to be raised in the previous suit, in which the 
second part of the fourth issue was framed in the following terms: 
“Whether the husband of the plaintiff made a Will in favour of 
Akhil Sundari”. The Court did not adjudicate upon this question : 
indeed, the Court was not competent to determine the question 
of the genuineness of the Will. It was the Court of Probate 
alone that had exclusive jurisdiction over the matter. The 
doctrine of res judicata is consequently inapplicable; but it is 
suggested that the principle of constructive res judicata applies, 
because the title under the Will might and ought to have been 
made a ground of defence and was therefore a matter directly 
and substantially in issue in such suit. The obvious answer is, 
that the Court had no jurisdiction to deal with the quéstion of 
the genuineness of the Will, and as the probate or Letters of 
Administration with the copy of the Will annexed by which its 
terms could be proved were not in existence, it was impossible 


for the defendant to establish her title thereunder. No doubt, 
‘under section 12 of the Probate and Administration Act, a 
‘probate when granted establishes the Will from the death of the 
‘testator, but it eannot be affirmed that a litigant is bound to 
assert his title under the Willtill it has been proved ina Court of 


competent jurisdiction. In our opinion, the question now raised 


‘is not res sudicatas; it was not and could not have been determined 
' by the Court in the previous suit. The position is very similar 
‘to what happened in thecase of Odit Chobey v. Radhika Prasad (1). 


There the person who would be entitled to succeed to the estate 
of a deceased person upon intestacy obtained a decree for -posses- 
sion before his Will had been proved. ‘lhe decree was tréated 
as conditional to be operative only so long as the Will was not 
established. The result was that upon the grant of ‘Letters of 


‘Administration with the copy of the Will annexed, during the 
f penconey of proceedings in execution of the decree ‘in = su 


(1) (1907) 6 O. L. J. 663, 
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for recovery of possession, he practically lost the benefit of the OVIL. 
decree. In the case before us, there is no room for controversy 1910. 


that the plaintiff is clearly entitled tothe property under the Will Akhil Sundari Desi 
of her brother, and the decree in the previous suit does not 
present any effective bar to the successful assertion of her right. ee 
_ Tne result, therefore, is that this appeal must be allowed, Mooherjee, J. 
the decrees of the Courts below discharged, and the suit decreed ~ 
with costs in all the Courts. The plaintif will recover possession 

of the land from the defendants, but under the circumstances of 

the case we think that she ought not to have any mesne profits 

antecedent to the date of this judgment. 


A.T. M. Atpeal allowed ; sutt decreed. 


v, 
Nanibala Dasi, 


Before Mr. Fustice Harington and Mr. Fustice Brett. 


ae HUGHLI MILLS CO. l OIVIL. 
i 1903. 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Land Acquisition Act (I of 1894), Sec. 18—-Reference to civil Cowrt—-What is 
referred— Market value, determination of. 


‘ . Where a claimant fails to prove the value of the land at the rate or upon 

the principle claimed by him, the Judge is not bound to accept the award, but 
it is his duty, having regard to all the evidence and to all the circumstances of 
the ease, himself to determine what is the fair compensation for th? land 
acquired. 

Where the condition and amenities of the land have completely 
changed and the land has gone up greatly in value, the following three ele- 
ments should be taken into consideration in determining ita market value, 

(a) The position of the land acquired, its general advantages, and its special 
` adaptability for the use of the owners. 

i (b) The purposes for which that land can be utilised in the most 


lucrative Way. 
(c) The damages sustained by the claimant by reason of the acquisition 


injuriously affecting his other property. 

In large towns where the increase in value is the result of improvements 
in the town and the surroundings of the lands acquired, the present rental and 
a supposed increase thereon cannot be safely accepted as the basis of valuation, 


—_~ 
June, I8. 


Appeal by the Claimant. 
Reference to civil Court as regards compensation. 
The facts of the case and arguments appear sufficiently from 
the judgment. 
* Appeal from Original Decree No, 69 of 1901, against the decision of 


B. G. Geidt, Esq., Land Acquisition Judge of 24- Perganes, dated the 29th 
January, 1901, 
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Babus Ram Churn Mttter and Sris Chunder Chowdhury for 


songs 
. Hugbli Mills Co, 
os _._,. the Respondent. 


0, 
Secretary of State 
for India in Cotncil, The judgment of the Court was as follows : 


This is an appeal against the judgment and decree of the 
Additional Judge of the 24-Pergunnahs ina reference made to 
his Court by the Collector of the District, under section 18 of 
the Land Acquisition Act. 

The land acquired is 1 bigha, 2 cottahs, 10 chattacks, 36 sq. ft., 
and the purpose for which it has been acquired is the construction 
of sheds and a new line of railway on the south-west corner of 
the Kidderpur Docks. The amount of compensation awarded 
is Rs. 2,814-10-0 which is made up of the following items: 
capitalized value of the ground rent at Rs. 100 per cottah, 
Rs. 2,267-8-0 ; compensation for old compound wall, Rs. 180-0-0 ; 
statutory allowance, Rs. 367-2-0. 

The ground rent has been taken at Rs. 3' per cottah, which 
at 20 years’ purchase would give Rs. 60 per cottah, but the value 
has been fixed at Rs. 100 per cottah on the ground that lands 
belonging to the King of Oudh in the Garden Reach Road were 
sold at that rate. 

In their petition of objection the present appellants claimed 
to be entitled to compensation at Rs. 960 per cottah for the 
land and Rs. 2,000 damages for the severance of the land acquired 
from their property, which has injuriously affected the rest of 
the property and reduced the area for extension of the Mills or 
for building lines for their employees. They also claimed more 
than Rs. 200 for the cost of re-erecting the wall round the 
premises. i 

A reference was accordingly made to the civil Court, under 
section 18 of Act I of 1894. 

In prosecuting their claim ia the Court of the Additional 
District Judge, the claimants appear to have relied on the 
principle laid down by Garth C. J. in the case of Premchand 
Bural v. The Collector of Calcutta (1), and to have contended 
that the compensation should be estimated at what was the 
market value of the property, not according to its present ‘dis- 
position, but laid out in the most lucrative way in which the owners 
could dispose it. The land was in fact waste at the time of 


(1) (1876) I.L. B 2 Calo, 108, 
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acquisition, but the intention of the claimants in adducing evi- 
dence in the case appears to have been to prove that by covering 
the land with lines of dwelling-huts, such as were existing on 
neighbouring lands, a sum of from 800 to 1,000 Rupees per cottah 
could be realised. It was also contended that by reason of its 
position near the Docks, the land was suitable for ware-houses 
and was on that account more valuable. Evidence was given to 
prove the rents realised from other lands in the same block from 
cooly lines built on it. Two experts were examined on behalf 
of the claimants, and both valued the land acquired at Rs. 700 
per cottah. They appear to have taken into consideration the 
proximity of the land to the Docks, the possibility of building 
ware-houses on it, and the rents realised from huts on the neigh- 
bouring lands occupied as busti lands. The claimants also 
examined one Ram Narayan Mahto, to prove that he had been 
paid Rs. 1,800 as compensation for 20 cottahs of land containing 
houses acquired close to their land. 

On behalf of Government, the surveyor employed under 
the Land Acquisition Deputy Collector and the clerk of works 
of the Port Commissioners were examined. The latter witness 
gave no evidence as to the value of the lands. The former 
explained that he had arrived at his estimate of the value of 
lands by taking the capitalized value of the ground rents. 
He was of opinion that a fair estimate of the ground rents at 
present was Rs. 5 per cottah, and, therefore, calculated the value 
of the lands at Rs. 100 per cottah. 

The Additional Judge has found that the claimants have 
failed to support their claim by the evidence and has held that 
they are entitled to compensation only according to the award 
of the Collector. 

The Judge has found that the claimants have failed to prove 
that the land if laid out in cooly lines, would yield the income 
suggested by them, and further by making a calculation from the 
income derived from the workmen’s huts as now existing, he 
has arrived at the conclusion that the value of land would be 
about Rs. 100 per cottah. He rejects as useless the evidence of 
the two expert valuers offered by the claimants on the ground 
that they are not acquainted with and have no knowledge of the 
value of land in Kidderpore, and, therefore, cannot speak with any 
authority to the.conditions and capabilities of the actual land in 
suit. He rejects as valueless the award made in the case of one 
Rashmani, in respect of land taken up in the vicinity on the 
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omz, Garden Reach Road for which Rs. 480 per cottah was paid for 
1908. the frontage, being of opinion that the circumstances of the two 


Hughli Mills Co, CaS68 are essentially diferent. On the other hand, he relies on the 
| Baa a avand made in the case of Ram Narayan Mahto whose compensa- 
for India in Council tion was awarded at Rs. 90 acottah, and he is of opinion that as 

aaa the neighbouring lands when taken up for the Docks in 1884 
and 1885 were valued at Rs. 70, 55 and 40 per cottah, the 
amount now offered, Rs. 100, is a fair advance on those rates, 

The claimants have appealed. In support of the appeal the 
findings of the Judge on all points have been traversed, and it 
has been contended that the land should have been valued at 
not less than Rs. soo a cottah; the valuation of Rs. 100 a cottah 
is described as absurdly inadequate, having regard to the position 
of the land and the objects for which it might be utilized; and 
it is contended that the Judge’s findings are against the weight of 
the evidence. 

The learned Government Pleader has, on the other hand, 
contended that the claimants have entirely failed to make out 
their case, or even on their own figures to prove that the land is 
worth more than Rs. 100 a cottah, even if it be employed for 
the purposes suggested by them, and that such being the case, 
the Judge had no course open to him but to confirm the 
Collector’s award. 

In this case the value of the land has been assessed practi- 
cally on ‘the capitalized value of the ground rents and apart 
from other considerations ; it seems to us necessary first to deter- 
mine whether that is the correct principle to apply to lands 
situated as are the lands in suit. The lands with the others 
occupied by the Hughli Mills Company are included in the. 
estate of the Bhukailash Ghosal family, which appears to have 
been for some time in the hands of a Receiver. The ground 
rents do not appear to have been raised for the last 20 years, 
that is to say, since the other land was taken up for the Docks. 
In the meantime, as the learned Counsel for the appellants has 
pointed out to us, the condition and amenities of the land have 
completely changed. The land was then cultivated as paddy 
fields. Now by.the construction of the Docks, by the inclusion 
of the area in the Calcutta town, by improvements in com- 
munication, water-supply, &c., the land has gone up greatly in 
value. That rise in value may not be the result of any outlay. 
on the part of the present claimants, but the increase is not 
denied hy the other side, and the question is whether that risg 
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in value can be correctly estimated by a supposed increase from 
Rs. 3 to Rs. 5 per cottah in the ground rents. We are of opinion 
that it cannot, and that the principle on which the value has 
been estimated in this case, cannot be applied to land in large 
towns where the increase in value is the result of improvements 
in the town and the surroundings of the lands. 

If then the award of the Collector has been arrived at on a 
wrong principle, the question has been raised whether the Court 
is bound to accept the award if the claimants fail to make out 
their case, or whether it is not the duty of the Judge, having 
regard to all the evidence and to all the circumstances of the 
case, himself to determine what is a fair compensation for the 
land acquired. The learned Counsel has contended that it rests 
with the Court to determine the compensation to be awarded, 
and that for that purpose the Judge isin no way bound by the 
award, but that he should consider and weigh the evidence on 
which it has been based in the same way as he considers and 
weighs the other evidence in the case and should then come to 
his conclusion. In this contention, we are of opinion that the 
learned Counsel is right. The whole case is referred, not merely 
the objection, for determination, and the provisions of the Act 
Clearly indicate that the award itself is only important in the 
trial of the reference in determining the question of costs. It 
is suggested that the reasons and arguments of the learned 
Judge in his judgment are merely destructive of the case of the 
claimants, and that he has not given sufficient reasons for 
accepting the award made by the Collector as a fair estimate of 
the compensation due for the land acquired. 

In the present case, we consider that three elements should 
have been taken into consideration on the pleadings in order 
to arrive at a satisfactory determination of the market value of 
the lands : 

1. The position of land acquired, its general advantages, 
and its special adaptability for the use of the owners. 

; 2. The purposes for which that land could be utilized in 
the most lucrative way. 
, 3. -The damage sustained by the claimants by reason of the 
acquisition injuriously affecting their other property. 

(1) The land faces the Mittrapukar Road or lane which 
connects the Garden Reach Road on the north with the Circular 
Garden Reach Road on the south. It has a frontage facing 
the. Docks, It certainly has considerable advantages in the 
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CIVIL, matter of position and communications. It forms a portion of 
1903. 4 plot of 52 bighasof land adjoining on the south the ‘Hughli 


ove 
Hughli Mills Go, Mills Company’s premises and is suitable for extensions of the 
ae ne Stats premises, if required, or for affording accomodations to the work- 
for India in Council, Men in the Mills. The latter advantage has increased in value 
ae lately owing to removal of the Muchikola basti which was close 
by and provided houses for the coolies. It is obviously of 
importance to the Company that these workmen should be 

provided with houses near the works. 

(2) The case for the claimants has been that the land in 
question was well adapted for the construction of ware-houses 
(and it would seem to have been acquired for that purpose 
amongst others), and that it could also be advantageously 
utilized either for the housing of the workmen of the Mills or 
for providing basti accommodation for the public generally. 

(3) The acquisition of the land by Government has 
deprived the Company of a portion of land which might be used 
for the extension of the works or for workmen’s houses, and by 
interfering with the construction of the coolies’ houses in 
regular rows, it has restricted the number which could be enten 
on the space left. 

In dealing with the first point, the learned Additional Judge 
appears to have considered only the relative advantages of the 
land as compared with the land of one Rashmani which was 
lately acquired and which fronted the Garden Reach Road. For 
the frontage of that land compensation was paid at the rate of 
Rs. 400 per cottah, but the Judge considers that that award 
affords no standard for the present case. It may be that the 
frontage value is not so great in the present case as that of lands 
adjoining the Garden Reach Road, but at the same time we 
think that the claimants can reasonably ask that the advantages 
which their land undoubtecly possesses shall not be ignored. 
These advantages from its position and its special value to the 
Company, do not appear to have received sufficient consideration, 
either in the award of the Collector or in the decision 
of the Judge. 

The second is the point to which the evidence has been 
mainly directed and which has received the most attention. No 
attempt, it may be observed, has been made to accurately 
estimate the value of the land for the erection of ware-houses, 
The two experts have given their opinion on this point, but it 
has not been held to be of value. The question which has been 
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considered is how the land could be utilized in the most lucrative 
way by the erection of dwelling-houses on it. The Judge has 
made two calculations, #rs¢, with regard to the profits which could 
be derived if the land were occupied by rows of coolies’ huts 
built on the same system as those on other lands in the block, 
and, secondly, on the actual rents realized from the cooly lines at 
present existing. The result of each is practically the same that 
the land so employed would not realize more than Rs. 100 per 
cottah which is the amount awarded by the Collector. It does 
not, however, appear to us that the intention of the claimants was 
to show that the construction of cooly lines on the land in 
question according to the plan adopted in the rest of the land 
and letting each room at Re. 1 was the most lucrative way in 
which the land could be utilized, and apart from the question 
whether the calculations made by the Additional Judge are 
correct or not, we do not think that this can be accepted as a 
fair representation of the claimants’ case. In order to attract 
their coolies to the lines and to keep their labour supply close to 
the Mills, the rooms have been let at low rates, though they are 
in every way superior to the rooms let at much higher rates in 
the vicinity, and the spaces left between the huts have been 
much larger. It would seem to be right under the circumstances 
not to estimate the profits of the land so employed on the 
rental now realized, but either to attempt to ascertain what 
would be a fair rental, having regard to the higher rental 
prevailing for worse accommodation inthe locality, or what could 
be realized from the land if houses were built on it of the same 
style as those in the vicinity and if they were let at the same 
rentals, The first witness for claimants has calculated the value 
of the land occupied by Debi Chowdhuri’s rooms at from Rs. 540 
to 810 per cottah, by Babu Lal’s rooms at Rs. 1,200 per cottah, 
and by Ram Narayan’srooms at Rs. 800 to 1,000 per cottah, 
making allowance of Rs. 7 to 8 per running foot for the cost of 
construction, The huts on the Company’s land are less in 
number, and the cost is Rs. 15 per running foot, but judged on 
the basis of the huts let by the persons named above, they should 
fetch a higher rental if let to the public and should be more 
lasting. The expert witness, Mr. Atkin, working on an average 
from six different huts in the locality whose rentals varied from 
Rs, 4-8 to Rs. 1-8, arrived at the valuation of Rs. 700 per cottah. 
The other expert working on a similar basis, arrived at values of 
Rs. 728 and Rs. 600 per cottah. No doubt, the evidence of these 
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three witnesses is not absolutely impartial and their estimates on 
that account may be regarded as too high. But the Judge in one 
part of his judgment, calculating on the figures supplied in the 
evidence for the claimants, arrives at results not very much 
lower. It is true that he is not prepared to accept these results, 
and has expressed his opinion that it is only the net annual 
value of the land which should be taken into account when 
calculating the value by capitalization of the income ; with that 
view we are not inclined to agree in a case like the present. 
Nor are we able to agree that a calculation based on the present 
income from the coolies’ huts is much fairer, specially as the 
result arrived at is that the land if utilized for coolies’ huts on 
the present plans and rates of rent would yield no profit whatever, 
according to the Judge. 

In our opinion, for the purpose of valuation, it would not be 
unfair to accept the case put forward on behalf of the claimants 
that two huts can be constructed on each cottah of land and to 
assume that such huts could reasonably be expected to be let at 
Rs. 2 each per month, This would cover the special value of the 
land to the Company and afford a reasonable estimate of its 
value if employed-in the way most lucrative to the Company. 
The cost of the erection of two huts is stated to be Rs. r50 and 
the life-time of a hut is calculated at about ten years. The sum 
of Rs. 300 must, therefore, be deducted, on acconnt of cost of 
the building, and we think that Rs. 30 per cent. or Rs. 288 is a 
fair allowance for repairs, taxes, etc., etc. This gives a total 
value per cottah of Rs. 375, which in our opinion, is fair and 
reasonable. We would also allow a sum of Rs. 1,000 on account 
of damage from the acquisition. 

The acquisition of the portion of the land has no doubt 
interfered with the regular construction of the rows of coolies’ 
huts in regular lines and has, in consequence, caused some loss of 
space. This is clear from the map prepared in the case. 

In support of their case the claimants have, as alteady noted, 
relied on the award made in the case of Rashmani in respect of a 
plot of land acquired for the Bengal-Nagpur Railway extension 
in April, 1900. In that case Rs. 480 was allowed for 35 feet of 
frontage and lesser rates from Rs. 240 to Rs. 100 were given for 
lands lying further back from the road. No doubt this land 
fronted the Garden Reach Road, but it is not shown to have 
possessed the other advantages, special and general, claimed for 
the land in the present case. g i P 


‘Vou. XII.) HIGH QOURT. 
"On behalf of Government, reliance is placed on awards made 
in 1884 when the land for the Docks was acquired, and on the 
award made in the case of Ram Narayan Mahto for 12 chattacks 
of land close to the land acquired from the claimants. The 
awards made so long as 20 years ago cannot, however, afford any 
safe basis for calculation in the present case, specially as the 
lands in the vicinity have admittedly increased in value, since the 
construction of the Docks and their inclusion within the town of 
Calcutta. As to the award in Ram Naryan Mahto’s case, it is 
only necessary to remark that in addition to the amount awarded. 
for the land and house he received Rs. 250 for severance and 
other sums on different accounts which seem to have brought 
his award up to Rs. 1,600. This he received for one tiled house 
and 12 chattacks of land, and he does not himself seem to have 
been, aware that only Rs. 90 per cottah was allowed as 
compensation for the land. We do not think that the award in 
his case can be accepted as of much assistance in determining 
the compensation in the present case. . 
_ After the best consideration we have been able to give to 
the evidence in this case, we think that a fair value per cottah 
for the land acquired would be Rs. 375. We also allow Rs. 1,000 
for damages resulting to the other property of the Company 
from the acquisition. As regards costs, we think that as the 
tesult of this appeal is that the compensation awarded is less than 
half that origitially claimed in the Court of the District Judge, 
viz., Rs. 960 per cottah, and is not greatly in excess (defect ?) of 
the. claim as reduced in appeal in this Court, vis., Rs. 500 per 
cottah, we. should allow the appellants their costs as against 
Government in.this appeal, but should direct that in the Court of 
first instance, each. party should bear his own costs. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Doss. 
JURO RAM DAS AND OTHERS 
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GOBIND DEB MISRA .* 
Religious Assembly—High priest. —Remoral Srom office—Election— Voters, quali- 
fications of — Meeting, notice of —Quorum— Majority, how determined. 
To validate the removal of a high priest from his office by a majority of 


* Appeal from Appellate Decree No. 1142 of 1908, against the Decree of 
W: B. Brown, Esq., District Judge, Assam Valley District, dated the-9th March 
1908, reversing that of Babu Rajani Kanta Roy Dustidar, Munsiff of Gauhati, 
dated'the $rd September 1907, = ~ ý l l 7 


497 


GIvin. 
, 19083, 
—— 
Huphli Mills Oo. 
v 


Secretary of State 
for India in Council, 


498 


Orvrh, 


Barer 


1910. 


Sgi 


Juro Ram Das 
?, 
Gobind Deb Misra, 


Nth 


I September, 28 


THE OALOUTTA LAW JOURNAL. (Von XII. 


a religious brotherhood, it is necessary, frat, to ascertain the voters and their 
qualifications, secondly, to determine whether steps have been taken to enable 
the brotherhood to express their decision, and, thirdly, to ae mae whether a 
majority have expressed their wish in favour of removal, 

The qualifications of voters may depend upon membership of the brother- 
hood, age, sex, and residence. A question may also arise whether a member 
or a family is the unit for this purpose. 

In order that the deciaion of members assembled at a meeting may be 
operative, it must have been convened after sufficient notice and due 


proclamation, 

The decision of the majority must be determined by reference to votes 
given at the meeting and cannot be made to depend upon views indicated subse. 
quently in the course of a suit bronght to contest the validity of the removal. 

Whether a quorum is necessary to legalise the decision of the meeting, 
must depend uvon the custom of the brotherhood in the absence of statutory 
provision or express direction in that behalf by the founder. 

Appeal by the plaintiffs. 

Suit for a declaration that a high priest has been validly 
removed and to eject him from the temple and its properties. 

The facts and arguments sufficiently appear from the 
judgment. 

Babus Dwarka Nath Chakravart, Surendra Nath Roy and 
Satyendra Nath Roy for the Appellants. 

Dr. Rash Bihari Ghosk and Babu Batkuntha Nath Das for 
the Respendent, 

Gs A. Ve 
The judgment of the Court was as follows: 


The substantial question of law raised for our consideration 
in this appeal is one of some novelty and probably one of first 
impression in so far as the Courts of this country are concerned. 
The question relates to the legality and sufficiency of the steps 
taken by the plaintiffs appellants for dismissal of the defendant 
respondent from the office of High Priest of a religious brother- 
hood. The facts, in so far as it is necessary to state them for the 
decision of the question of law raised before us, lie in a narrow 
compass and may be briefly narrated. Sree Sankar Dev, the 
great religious reformer of Assam, was the founder of the Maha- 
purush sect of Vaishnabs, a brief account whereof will be found 
in the treatise on Hindu Castes and Sects by Dr. Jogendra 
Nath Bhattacharyay, (p. 478), as also in the Imperial Gazetteer of 
India (1908. Vol. VII page 85). In Assam, there are several monas- 
teries appertaining to the sect, called “Satras,? which are 
usually presided over by a superior of the Kalita caste. The 
most famous of these Satras or religious colleges is situated at 
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Barpeta, where are to be found the tombs of Sankar Dev and 
his principal disciple Madhav Deva. The Samuha Bhakats or 
the religious brotherhood constitute the ruling power in the 
Satra, and it is they who appoint and dismiss the Burah Satria, 
the High Priest of the Satra, otherwise known as the Burah 
Adhikar. The defendant was admittedly the High Priest of the 
Barpeta Satra, and was appointed to the office upon the dis- 
missal of his predecessor, Maheswar Dev, in or about the year 
1890. The case for the plaintiffs is that onthe 18th April, 1903, 
an assembly of the Samuha Bhakats of Barpeta Satra dismissed 
the defendant from the office of Burah Satria, and appointed as 
his successor, Chaturbhuja Dev, the son of Maheswar, the pre- 
‘decessor of the defendant. The plaintiffs, who are members of 
the religious brotherhood, commenced this action on the 4th 
May, 1903, for a declaration that the defendant had been dis- 
missed from the office of Bura Satria, and for a perpetual in- 
junction to restrain him from the performance of the duties of 
that office. The deféndant resisted the claim upon every con- 
ceivable ground which it is not necessary for our present purpose 
to recapitulate ; it is sufficient to state that he denied that he 
had been validity dismissed by a majority of the religious 
brotherhood, or that there was any good reason to justify his 
dismissal, The original Court dismissed the suit on the pre- 
liminary ground that as according to the plaintiffs, the defendant 
had been dismissed and his successor in office duly appointed, 
the latter alone was competent to maintain an action, if the 
defendant unlawfully continued to discharge the duties of High 
Priest. Upon appeal, the District Judge held that the plaintiffs, 
as members of the religious brotherhood, were competent to 
maintain the suit ina representative capacity. In this view, he 
reversed the decision of the Court of first instance, and remanded 
the suit for trial on the merits. The order of remand was con- 
firmed by this Court on appeal. The first Court thereupon con- 
siderded two questions, namely, frst, whether the Samuha 
Bhakats were competent to dismiss the High Priest even though 
he was not proved to be guilty of any misconduct, and secondly, 
whether the defendant had been, as a matter of fact, dismissed by 
a majority of the Samuha Bhakats. Upon both these questions, 
the Court found in favour of the plaintiffs, and consequently 
made a decree in their favour. Upon appeal, the learned 
District Judge has held that the Samuha Bhakats were not com- 
petent to dismiss their High Priest in the absence of good and 
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suficient reason to justify such action, that such reasons had not 
been established in the present case, and that the defendant had 
not been proved to have been dismissed by a majority of the 
religious brotherhood at a meeting regularly convened for the 
purpose. In this view, the District Judge has reversed the 
decision of the original Court and dismissed the suit with costs, 
The plaintiffs have now appealed to this Court, and on their 
behalf the decision of the District Judge has been assailed on 
two grounds, namely, #rs4 that the Samuha Bhakats have an 
absolute right to dismiss their High Priest, and are not bound to 
assign any reason in support of the action they may take; and, 
secondly, that the defendant has been dismissed: by a majority of 
the religious brotherhood assembled at a meeting regularly held 
forthe purpose. In our opinion, it is unnecessary to examine 
the first of these questions, because even if it is assumed that 
the members of the religious brotherhood are vested with an 
unrestricted power to dismiss the High Priest at their pleasure, 
it is manifest that the defendant has not “been proved to have 
been dismissed by a majority of the brotherhood at a regularly 
constituted assembly duly held for the purpose. 

The learned District Judge has found that, in or about the 
year 1903, the Samuha Bhakats were divided into two factions, 
one of which was in favour of the retention of the defendant 
as the High Priest, while the other was distinctly hostile to him 
and wanted to replace him by the son of his predecessor in 
office. The malcontents, if we may so describe them, had 
from time to time given indications of their attitude ; on the 


19th January 1903, they applied to the Subdivisional Magistrate 


and invited him to preside at a meeting which they proposed. to 
hold with a view to secure the dismissal of the defendant. 
The Magistrate refused to intervene in the matter,and issued an in- 
junction by which the petitioners were restrained for a period of 
two months from carrying out their purpose. On the 17th April, 
1903, the, malcontents held a preliminary meeting. What 
transpired at the meeting cannot be ascertained with absolute 
certainty. But this much is fairly clear that the only persons 
assembled on that date were those hostile to the defendant, and 
they determined to call a meeting of the entire brotherhood. on 
the following date to secure the dismissal of the defendant. At 
their instance, criers went about the Satra and announced by 
beat of drum that a meeting of the Samuha Bhakats would be 
held to appoint Chaturbhuja Dev Misra as the High Priest, 
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There was an assembly on the 18th April, 1903, which was 
attended only by those in favour of the dismissal of the defen- 
dant. The members present were practically unanimous in 
their decision to dismiss him; they then appointed Chatur- 
bhuja asthe High Priest, garlanded him and placed him on the 
seat reserved for the High Priest. The learned District Judge 
has held that these proceedings were irregular, and that the de- 
cision of the members present could not rightly be deemed as 
the expression of the wish of the majority of the Samuha 
Bnakats that the defendant should be removed from the office 
of High Priest. In our opinion, the view adopted by the Dis- 
trict Judge is manifestly reasonable, and his conclusion cannot 
be successfully challenged. 

It is mot necessary, for our present purpose, even if it is 
practicable, to furnish an exhaustive enumeration of all the ele- 
ments which must be established to validate the dismissal of the 
High Priest of a religious brotherhood from his office. But 
there are certain fundamental conditions which must be ful- 
filled before it can be predicated that a majority of the brother- 
hood isin favour of such dismissal. The question requires ex- 
amination from a three-fold point of view ; namely, frs¢, the pre- 
cise ascertainment of the body of persons whose decision is final 
in the matter; secondly, the essential steps antecedent to 
the determination of the wish of the majority of the 
religious brotherhood ; and ¢Asrdiy, the procedure for ascertain: 
ment of the wish of the majority. 

In so far as the first of these points of view is concerned, five 
elements have to be taken into consideration, namely, Arsh 
membership of the religious brotherhood ; secondly, representation 
of an individual member or of a family as the unit ; ¢hirdly, age; 
fourthly, sex, and fftkly, residence. It is obvious that no person 
is entitled to take part in the deliberation and affect by his views 
the decision of the question of dismissal of the High Priest, 
unless he is a member of the religious brotherhood, that is, 
unless he is one of the Samuha Bhakats. But it does not follow 
conversely that every member of the brotherhood, is entitled to 
take part in the deliberation. The learned District Judge has 
pointed out that in the litigation of 1891, wnoen the legality of 
the dismissal of Maheswar was called in question, Mr. Teunon; 
the then District Judge, held that every member ot the religious 
brotherhood was not entitled to vote, and that only the head of 
a joint family of Bhakats could vote, provided that the family 
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was descended from one of the 280 original families named in the: 
copper plate grant of the Raja of Assam, given at the time of 
the foundation of the sect and mentioned in the judgment of 
this Court in Ram Doss v. Mohesur (1). Then, again, a question 
may arise whether a person who has not attained majority can 
vote on the occasion of the removal from office of the High 
Priest of the brotherhood. There is also a further question, 
whether women can vote, because, as the learned District Judge 
puts it, there is a suffragette question in Barpeta, and Mr. Teunon 
appears to have held that women could vote if they were the 
heads of families of Bhakats. Finally, a question must necessarily 
arise from the point of view of the residence of the members of 
the brotherhood. We have no precise information as to whether 
the members of the fraternity resident in the town of Barpeta 
or in the District of that name or even beyond these local limits, 
are entitled to be invited to take part in these deliberations. A 
bare statement of these points will show that, in the absence of 
an electoral roll, the matter must be involved in considerable 
uncertainty. We have thus really no definite information as to 
the body of persons competent to determine whether the High 
Priest of the Satra is or is not to be dismissed. We have, it is 
true, the broad negative test of exclusion that no one who is not 
a member of the fraternity is entitled to take part in the decision 
of the question. But beyond this, nothing is known with 
precision. It has not been determined whether members of the 
fraternity are entitled to vote individually or whether they are 
entitled to vote only as heads of families deemed to be the units 
for this purpose. Nor do we know whether the privilege may 
be exercised by infants as well as by persons sus jurts, by men as 
well as by women, by residents as well as by non-residents. This 
last element may obviously give rise to questions of considerable 
nicety, because if it is proved that non-residents are entitled to 
take part in the deliberation, a dispute may very well arise, in an 
individual case, whether the change of residence is temporary or 
permanent, a question the answer to which must ultimately 
depend upon the intention of the party concerned. It is 
reasonably plain, however, from what we have already stated, that 
the qualifications of the voters have not, up to the present time, 
been determined with any approach to precision, much less has 
any attempt been made to frame a complete list of the persons 
who fulfil the necessary or prescribed conditions. 

If we consider the matter from the second point of view 

(1) (1867) 7 W, R. 466, . 
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mentioned above, the difficulties in the way of the plaintiffs 
appear to be equally insuperable. In order that the decision of 
the members of the religious brotherhood assembled at 
a meeting may be deemed operative, it is clear that the meeting 
must have been properly convened after sufficient notice and 
due proclamation. Sufficient notice is requisite for a three-fold 
purpose, namely, #rs¢, to allow all members of the brotherhood 
time for deliberation and consultation; secondly, to allow all 
members, specially such as may be temporarily absent from the 
place, opportunity to attend the meeting ; and ¢hirdly, to render 
it possible for the High Priest sought to be removed to prepare 
himself for his defence. For'the same purposes, the object of the 
meeting must be duly proclaimed. These essential elemeats are all 
absent in the case before us. The object of the party hostile to the 
defendant was to take him by surprise, and place him and his suppor- 
ters at the utmost possible disadvantage. The District Judge is 
obviously correct in his view that the meeting was not duly pro- 
claimed and that the notice given was unreasonably brief. 
From this point of view, therefore, the decision of the members 
assembled cannot be treated as binding upon the defendant. 
Finally, if we consider the matter from the third point of 
view explained above, it becomes obvious that there was no 
such decision by a majority of the brotherhood as would operate 
to effect a valid removal of the defendant from his office. In the 
first place, we have no information upon a question of fundamental 
importance, namely, what constitutes quorum at a meeting of 
this description. It is conceivable that where a religious body is 
composed of an indefinite number of persons, a quorum for the 
purpose of removal of the High Priest and for the election of his 
successor may be deemed to consist of those assembled at a 
meeting regularly called and warned, although their number 
may constitute a minority of the whole; in other words, if a 
meeting is regularly convened, which all the members are 
entitled and have an opportuniry to attend, the decision of the 
majority of those present is binding uoon the entire brotherhood, 
But to sustain such a position in the absence of any statutory 
provision or any express direction in that behalf by the founder 
of the institution, the existence of a custom to this effect must be 
established. No such attempt has been made in the case before 
us, As we have already explained, the total number of persons 
competent and entitled to vote upon the question of removal 
of the High Priest is not known } nor have we any information 
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as to the proportion between the number who assembled at the 
meeting and the total number competent to exercise their choice. 
Apart from this initial diffculty, however, it is reasonably plain 
that the proceedings were conducted with the utmost irregularity 
at the meeting. No attempt was made to ascertain the votes 
then and there, so as to determine what might be deemed to be 
the wish of the majority in the matter. Instead of this, which, 
indeed, was the most obvious course, an extraordinary method. 
has been pursued ; petitions signed by various members of the 
brotherhood have been produced in the course of this litigation to 
show on which side particular members had voted. This clearly 
is a procedure which cannot be sustained on any known legal 
principle. The learned District Judge points out that the 
votes to be operative must be regarded as given at a 
particular time or within a specified period ; otherwise, it is 
impossible to say that on the particular date when the 
meeting was held, the defendant was removed from his office 
and his successor was elected pursuant to the wish of the 
majority. It is not a matter for surprise that in the events which 
have actually taken place, members have changed sides. Indeed, 
if the method which has been adopted in the case before us 
were approved, there would be ample scope for fraud, violence, 
intimidation, bribery, undue influence, and other corrupt 
practices of a like nature, Clearly, if the decision of the members 
present at the meeting was intended to be operative, the votes 
ought to have been counted then and there; or, if this was 
impracticable by reason of the large numbers assembled, the 
votes ought to have been recorded with the necessary precautions 
and subsequently counted. It is impossible to affirm now that 
the majority of the members assembled at the meeting did at the 
time indicate their choice that the defendant should be removed. 
from his office and should be succeeded by Chuturbhuja. This. 
aspect of the case is, therefore, fatal to the claim of the plaintiffs. - 

This analysis of the method adopted by the opponents of 
the defendant to exercise their choice, shows conclusively that 
they. have not taken legal steps to remove him from his office of 
High Priest of the Samuha Bhakats. There is no certainty, as 
we have explained, about the body of persons entitled to exercise. 
their choice in this matter. There is nothing to indicate that a 
meeting was called after due proclamation and that sufficient 
notice had been given in respect thereof; on the other hand, 


there. is ample indication to support the contrary view. Finally, 
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‘the proceedings at the meeting were not regularly conducted, and 
there are no materials to prove that a majority of the religious 
brotherhood assembled at a meeting regularly convened did at 
the time express their wish that the defendant should be 
dismissed from his office. The position which the defendant holds 
is manifestly one of considerable dignity and importance, and no 
Court of Justice will tolerate the procedure which has been adopted 
by his opponents to secure his dismissal. Apart, therefore, from the 
question, whether the defendant is liable to be removed without 
proof of misconduct, the conclusion of the District Judge that he 
has not been validly removed is well founded and must be main- 
tained. The result is that the decree made by the District Judge 
is afirmed and this appeal is dismissed with costs. 

B. M. ’ Appeal dismissed. 
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: Orvin. fection 11 of the Land Acquisition Aot, is not a Gourt within the meaning of 
1910. section 115 of the Oode of Oivil Procedure of 1908 and ia not subject to the 
-~ appellate jurisdiction of the High Court within the meaning of section 15 of 
gaia India Steam the High Courts Act of 1861. 
ae ae Administ: ator-General v, Land Acquisition Collector (1) distinguished. 
“Bec Pat State To attract the operation of section 15 of the High Courta Act of 1861, it 
tor nae must be established in the first place that tne order assailed has been made 
by a court snbject to the appellate jurisdiction of the High Court, The 
section does not entitle the High Oourt to rectify what may be called exeoutive 
or administrative injustice in contradistinotion to judicial injustice ; nor can 
forms of procedure be legitimately ignored altogether to bring a case within 
section 15 of the said Act. 

The Secretary of State cannot invite the High Oourt to review the award 
of the Collector in the exeroise of its revisional jurisdiction or of the power of 
superintendence veated in it under the Charter Act, 

The Oourt of the Land Acquisition Judge is a‘Oourt of special jurisdiction, 
the powera and duties of which are defined by the Statnte, and a Court of this 
description cannot be legitimately invited to exercise inherent powers so as to 
assume jurisdiction over matters not intended by the Legislature to be oom- 
prehended within the scope of the enquiry before it. 

Shyam Chandra y, Seorstary of State (2) and Gajendra Sahu v, Seeretary 
Of State (3) distinguished. 

Hence, the Land Acquisition Judge has no jurisdiction to review the award 
of the Collector at the instance of the Secretary of State, to set it aside as illegal 
and made in contravention of the provisions of the law and to direct him to 
recast, modify and reduce it. 

= A claimant, although he has obtained a reference under section 18 of the 
Land Acquisition Act, can subsequently resile from that position, and invite an 
order for what really amounts to a discharge of the reference. l 

The expression ‘any person interested’ in section 18 of the Land Acquisi- 
tion Act, does not include the Secretary of State, 

The scope of enquiry under section 18 of the Land Acquisition Aot cannot 
be enlarged at the instance of parties who have not obtained, or, who can 
not obtain any order of reference, 

The Land Acquisition Judge has no authority to review the award of the 
Collector in regard to matters not challenged by the claimant and to set it 
aside ou the ground of illegality. The matter of which the Judge is properly 
seised is the objection of the claimant and he should proceed to determine 
its validity. 

The Land Acquisition Judge has jurisdiction to make an order for discovery 
under O, 1}, B. 12 of the Code of Oivıl Procedure. 

If there are any objections which must fail on the ground that they oan 
not be entertained at all upon any principle of law, no discovery should be 
directed as regards them. 

In cases where the right todiscovery in any form depends upon the deter- 
mination of any issue or question in dispute in the cause or matter, or it ig 
desirable that some issue or question of law or fact or mixed question of law 


(1) (1905) 120. W. N. 241. (2) (1008) 7 C. L, J. 445, I. L, R. 35 Oale. 636. 
(3) (1908; 8 0. L. J, 89, 
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and fact in dispute should be determined firat, the qnestion of discovery may 
be reserved till after the issue or question has been determined. 

The High Court is competent ro set matters right, when an interlooutory 
order hag been made withour jurisdiction or under such circumstances as are 
likely to canse irreparable injury to one of ‘he litigants, 

Gobind Mohun v. Kunja Behary (1. referred to, 

Petitions for Revision by the Claimants and Secretary 
of State. 

Land Acquisition proceeding. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Dr. Rash Behary Ghose and Babus Surendra Nath Roy and 
Satyendra Nath Roy for the Claimants (Petitioners and Oppo- 
site Party). 

Messrs. Stephen, Knight and Bagram and Babus Ram 
Churn Mitter and Foy ‘Gopal Ghosha for Secretary of State 
(Petitioners and Opposite Party). 

C. A. V, 

The judgment of the Court was delivered by 


Mookerjee J.—These four Rules are directed against two 
orders of the same description made by the Land Acquisition 
Judge of the 24-Pergunas in two references made to him under 
section 18 of the Land Acquisition Act at the instance of two 
claimants, the British India Steam Navigation Coy. and the 
Garden Reach Spinning and Manufacturing Coy. The properties 
in respect, of which the references were made have been acquired 
by the Government for the Commissioners of the Port of Calcutta. 
The orders of the Land Acquisition Judge have been assailed 
before us on behalf of both the Secretary of State and the 
claimants. To appreciate the true bearing of the questions raised, 
which are of considerable importance and not wholly free from 
difficulty, it is essential that we should state in brief outline 
the circumstances under which the orders in controversy were 
made by the Court below. 

After the references under section 18 had been made by the 
Collector, two applications in each of the cases were presented 
on behalf of the Secretary of State to the Land Acquisition 
Judge on the zznd and 23rd June 1910. In the first application, 
objections were taken to the validity of the award of the Land 
Acquisition Collector on the ground that under that award various 
sums had been awarded to the claimants in contravention of the 
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law ; it was accordingly prayed that the award might be remitted: 
with direction that the Collector do proceed according to law 
or that the award be set aside, recast, modified or reduced. In 
the second application, it was prayed that under Order Ir, 
Rule 12 of the Civil Procedure Code of 1908, an order might 
be made upon the claimant to make discovery on oath of all docu- 

ments in their possession relating to the matters in controversy. 

In respect of the first of these applications, the learned Judge 

in the Court below has held, #rs¢, that he had no power to remit 

the award to the Land Acquisition Collector for reconsideration, 
and, secondly, that he could not reduce the total amount which 
may have been properly awarded by the Collector ; but the 
learned Judge has also expressed the opinion that he had power 
to review the items which made up the total award, so as to 
reduce any item by an amount equal to that by which 
another item might have to be increased; in other 
words, that if the Judge was satisfied that the Collector 
had exceeded his statutory authority and paid away sums 
which he was not competent to award under the provisions 
of the Act, the Judge had authority to review that portion 
of the award of the Collector and set it aside on the ground that 
it was illegal and void. In respect of the second application, the 
learned Judge has expressed the opinion that before an order for 
discovery was made, it would be to the interest of the litigants to 
have the questions in controversy between them definitely ascer- 
tained, but he has nevertheless directed the claimants to make a 
full and sufficient affidavit of all documents lin their possession 
or power relating to the matters in question, and also to produce 
for the inspection of the legal advisers of the Secretary of State 
all documents mentioned in such affidavit except such as they are © 
legally entitled to refuse to produce. Inthe Rules obtained 
by the claimants, the order of the learned Judge has been 
assailed substantially on two grounds, namely, frsé, that the 
order for discovery ought not to have (been made, and, 
secondly, that he had no jurisdiction to review the award of the 
Collector at the instance of the-Secretary of State, to set aside any 
portion of it as illegal and void, and generally, to readjust the 
various items some of which were not impeached by the claimants. 
In the Rules obtained by the Secretary of State,|:the order of 
the learned Judge has been assailed on the ground that he had for 
erroneous reasons held that he had no jurisdiction to remit the 
award to the Collector and that upon the facts alleged by the 
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Secretary of State and not controverted by the claimants, though 
ample opportunity was repeatedly offered to them to do so, he ought 
to have exercised such jurisdiction. It has been further argued, 
in the alternative, in these Rules, that if the learned Judge had no 
jurisdiction to remit the award to the Collector, this Court pos- 
sesses such jurisdiction and that we should, in the exercise of such 
jurisdiction, remit the award to the Collector for reconsideration, 
as otherwise grave and irreparable injury would be doné to the 
Commissioners of the Port of Calcutta for whose benefit the proper- 
ties have been acquired by the Government The principal ques- 
tions, therefore, which emerge for consideration from the argu- 
ments which have been addressed to us on both sides may be 
formulated as follows : frsź, has tnis Court jurisdiction to review 
the award of the Collector, to cancel, or modify it, or to remit the 
proceedings to him for reconsideration ; secondly, has the Land 
Acquisition Judge jurisdiction to take action of the same des- 
cription ; ¢#zrd/y, has the Land Acquisition Judge jurisdiction to 
review, at the instance of the Secretary of State, the award of 
the Collector in so far as ıt is not challenged py the claimants, 
to re-examine ltems not controverted by them, and to set aside 
the award partially, on the ground tnat it is ulegali and void; and, 
Jourthiy, nas the Land Acquisition juage jurisaiction to make an 


- Order for discovery, and Mt so, Wnether inat jurisdiction has been 


appropriately exercised in these cases. Tnese questions have 
been argued wito great earnestness aud elaboration, justified not 
merely by tne value of ihe claim but also oy the novelty of some 
of the questions in controversy. Since the close ofthe hearing 
of these Rules, we have minutely scrutinised ali tne materials 
which have been placed before us and have anxiously considered 
every argument addressed to us on both sides; we now proceed 
to state the conclusions at wnich we have arrived. 

In so tar as the first of the tour questions waicn arise for con- 
sideration is concerned, it has been argued on behalf of the 
Secretary of State that it is competent to tnis Court to review an 
order made by the Collector under section 11 of the Land 
Acquisition Act, either under section II5 of the Civil Pros 
cedure Code of 1908 or under section 15 of the High Courts 
Act, 1861 ; and in support of this proposition, reliance has been 
placed upon the case of Admunzstrator-Geuerut y. Land Acquisti- 
tion Collector (1). In our opinion, tne contenuon 1s enurely 
unsustainable, because the Collector when he holds an enquiry’ 
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and makes an award under section 11of Act I of 1894, is not 4 
Court, and is undoubtedly not a Court subject to the appellate 
jurisdiction of the High Court. In support of this proposition, 
reference may be made to the observations of this Court in Durga 
Das v. Queen-Empress (1), Ezra v. Secretary of State (2), and of 
their Lordships of the Judicial Committee in Hara v. Secretary 
of State (3). In Hera v, Secretary of State (4) this Court observed 
that throughout the proceedings, the Collector acts as the agent 
of the Government for the purpose of the acquisition, clothed 
with certain powers to require the attendance of persons to make 
statements relevant to the matter which he has to investigate ; 
but he is in no sense of the term a judicial officer, nor isthe pro- 
ceeding before hima judicial proceeding. Again, in “ra v. 
Secretary of State (3), their Lordships of the Judicial Committee 
observed that when the sections relating to the Collector’s award 
are read together, it is found that the proceeding resulting in an 
award are administrative and notjudicial ; that the award in which 
the enquiry results is merely a decision binding upon the Collector 
as to what sum shall be tenderedto the owner of the lands ; and that 
if a judicial ascertainment of the value is desired by the owner, he 
can obtain it by requiring the matter to be referred by the Collec- 
tor to the Court. On this principle, it was ruled that, in the 
absence of fraud or corruption, the fact that the Collector obtained 
information without the knowledge of the claimant and did not 
disclose it on the enquiry, would not vitiate his proceedings. It 
is, in our opinion, reasonably clear from an examination of the 
provisions relating to the enquiry and award by the Collector 
that he is nota Court within the meaning of section 115 of 
the Code of 1908, much less is he a Court subject to the appellate 
jurisdiction of the High Court within the meaning of section 15 
of the High Courts Act of 1861. The case of Administrator- 
General v. Land Acquisition Collector (5) is obviously distinguish: 
able. The learned Judges merely held that when a Collec- 
tor refuses to make a reference to the Civil Court upon an appli- 
cation made under section 18, he acts judicially and his order is 
Subject to revision by the High Court. Whether this view is or 
is not well-founded, it is needless to examine for our present pur- 
poses, because the learned Judges in that very case conceded that 
up to and including the time of making his award, the Collector 


(1) (1899-1900) I. L, R. 27 Calo, 820, (8) (1905) 1 0. L. J. 227, 1. L, R, 82 Calo, 605; 
(2) (1902) I. L. B, 30 Calo 86, (4) (1902) I. L. B. 30 Calo. 86 (85). 
(8) (1005) 12 0. W. N, 241, 
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is in no sense a judicial officer, that the proceedings before him aré 
Mot judicial proceedings, and, however irregular his proceedings 
may be; the High Court cannot interfere with his award made 
under section 11 of the Act. It has been suggested, however, 
on behalf of the Secretary of State, upon the authority of the 
décision of this Court in Lekhraj Ram v, Debi Pershad (1), that 
there is no form of judicial injustice which the High Court, 
if need be, cannot reach under the Charter Act. With 
reference to this decision, it must be observed that the injustice 
which was there sought to be rectified was due to the 
action of a Court subject to the appellate jurisdiction of 
the High Court, namely, the Court of the Chief Presidency 
- Magistrate at Calcutta, and we are entirely in accord with the view 
indicated in this decision that the exercise of the powers of super- 
intendence of this Court cannot be fettered by any artificial rules 
or crystallized into inelastic formulas. To attract the operation, how- 
ever, of section 15 of the High Courts Act, 1861, it must be estab- 
lished in the first place that the order assailed has been made by 
a- Court subject to the appellate jurisdiction of the High Court. 
The section does not entitle the High Court to rectify what may 
be-called executive or administrative injustice in contradistinc- 
tion to judicial injustice ; nor can forms of procedure be legiti- 
mately ignored altogether to bring a case within section 15 of 
the High Courts Act; for instance, it would be idle to contend 
that if a litigant has his remedy by a regular suit, he may never- 
theless claim as a matter of right the interference of this Court 
under the Charter Act. Reference has also been made to the cases 
of Abdool Ali v. Verner (2), Maharaja Luchmeswar Singh v. The 
Chairman of the Darbhanga Municipality (3), to show that this 
Court has authority to review an award by a Collector. These cases, 
however, are of no real assistance and do not support the conten- 
tion put forward on behalf of the Secretary of State. In the first 
case, the decision which was assailed, was an award by the Judge. In 
the second case, the question of the legality of the award of the 
Collector, was raise] in a regular suit. Indeed, the cases of 
Luchmeswar Singh v. Zhe Chatrman of Darbhanga Munt- 
ctpality (3), Saunby v. L. W. Commissioners (4) and Gaekwar of 
Baroda v. Gandht (5), reviewed by this Court in Rameswar 


(1) (1908) 12 0. W. N, 678. (2) (1874) 23 W. B. 78. 
(3) (1830) L. R. 17 I. A. 90, L. L. R.18 Oalo. 99. 

(4) (1806) App. Cas. 110. 

(5) (1903) L. R. 30 T. A, 60, I. L. R. 27 Bom. B44, 
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CrviL, Singh v. Secretary of State (1), indicate that the civil Courts. 
1910. are not powerless to afford relief to a person aggrieved by pro- 


British India Steam ceedings taken in nominal compliance with statutory provisions, 
Navigation Coy. though there is apparently room for serious controversy, how far, 
Sorata at State if at all, andin what precise mode, such relief can be claimed by the 
tor aoa Secretary of State or the Corporation for whose benefit pro- 
Mockerjes, J, ceedings have been taken. [Zn re Merwanji Cama (2), Daryads- 
= nomal v. Secretary of State (3), where reference is made to 
Attorney-General v. Great W. Ry. Co. (4)]. It is sufficient for 
us to hold that the Secretary of State cannot invite this Court 
to review the award of the Collector in the exercise of our re- 
visional jurisdiction or of the powers of superintendence vested 
in us under the Charter Act. The first question must conse- 

quently be answered against the Secretary of State. 

In so far as the second question is concerned, we have been’ 
invited by the learned Counsel for the Secretary of State to hold that 
the Land Acquisition Judge had jurisdiction to review the award of 
the Collector, to set it aside as illegal and made in contravention of. 
the provisions of the law, and to direct him to recast, modify 
and reduce it. In support of this proposition, reliance has been. 
placed upon the cases of Shyam Chandra v. Secretary of State (5), 
and Gajendra Sahu v. Secretary of State (6). This proposition 
has been strenuously controverted by the claimants, It has been 
argued on their behalf that the Court of the Land Acquisition 
Judge isa Court of strictly limited jurisdiction, and that the 
scope of the enquiry before it, is accurately defined by the statu- 
tory provisions on the subject and cannot possibly be enlarged 
so as to embrace an enquiry into the legality of the proceedings 
before the Collector antecedent to his award. In support of 
this position, reliance has been placed upon the cases of Jmdad 
Ali v. Collector of Farakkabad (7), Crown Brewery v. Collector of 
Dehra Dun (8), Bhandi Singh v. Ramadhin (9), Babujan v. Secre- 
tary of State (10), Raghunath Das v. Collector of Dacca (11), and 
Nilmoni Singh v. Rambandhu (12), and reference has been made 
to the observations of Lord Truro in London and N.-W. Ry. 
Co. v. Bradley (13), which, it is said, are not affected by the 
decision of the House of Lords in Brand v, Hammersmith (14). 


(1) (1907) I. L. R. 34 Oale. 470. (7) (1885) L L. B.7 All. 817, 
(2) (1907) 9 Bom. L. B. 1232 (1238). (8) (1897) I. L. B. 19 All. 839. 
(8) (1908) 2 Sind. L. R. 68. (9) 11905) 2 0. L. J. 359. 
_ (4) (1877) 4 Ch. D. 736. (10) (1906) 40. L. J. 258. 
(5) (1908) 70. L. J. 445, I. L, B. 35. an (1910) 110.0. J 6132. 
Calc. 525, (12) )1881) I. L B. 7 Calo. 888 
(6) (1908) 8 ©. T., J. 39. (13) (1851) 3 Mao & Gord. 340. 
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In our opinion, there is no room for controversy that the Court OIVIn, 
of the Land Acquisition Judge is a Court of special jurisdiction, 1910, 


the powers and duties of which are defined by the statute, and ps4 India Steam 
that there is no foundation for the contention put forward on Navigation Coy. 
behalf of the Secretary of State that a Court of this description Bondia of State 
can be legitimately invited to exercise inherent powers tor ae 
so as to assume jurisdiction over matters not intended by the Mookerjes, J. 
Legislature to be comprehended within the scope of the enquiry g 
before it. The cases of Shyam Chandra v. Secretary of State (1) 

and Gajendra Sahu v. Secretary of State (2), are clearly distin- 

guishable. Inthe first of these cases, the property acquired, 

namely, fishery rights, was not ‘land’ within the meaning of the 

Act and could not by any possibility form the subject-matter of 

statutory acquisition. In the second case, the property actually 

acquired was different from that mentioned in the declaration ; 

under such circumstances, it was ruled by this Court that the 

Land Acquisition Judge might refuse to take cognizance of a 

reference made by the Collector under Section 18 of the Land 

Acquisition Act, It must further be observed that in these two 

Gases, it was the claimant who ultimately took up the position 

that the reference was without jurisdiction, and it was at his 

instance that the objection was allowed to prevail. The subs- 

tance of the matter, therefore, was that the claimant, although 

he had obtained a reference under section 18, subsequently resiled 

from that position, and invited an order for what really amounted to 

a discharge of the reference. This position is perfectly intelligible, 

because such a course would still leave it open to the claimant 

to sue the Secretary of State for damages for unauthorised in- 

terference with his property in merely nominal compliance with 

the provisions of the statute. Saunby v. L. W. Commusstoners (3), 

Gaekwar v: Gandhi (4),and Rameswar Singh v. Secretary of State (5). 

The position, however, which we are here invited to affirm is of 

an entirely different description. The claimant has here obtained 

a reference under Section 18 of the Land Acquisition Act, because 

he is dissatisfied with the award. It is the Secretary of State 

who has challenged the reference. The contention on his 

behalf in substance has been that not only has the claimant no 

grievance, but that he has been awarded large sums of money 

by the Collector in a wholly unauthorised manner on account of 


(1) (1908) 7 C. L. J. 445, I L. R. 85 Oalo 525, 
(2) (19C8) 8 O. L. J. 39. (3) (1906) App. Cas. 110. 
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a jetty, an overbridge, an electric plant, stone ballast, a way, 
bridge and loss of time due to possible removal of business to, 
other premises, for all of which the claimants, it is suggested, 
have not the remotest vestige of a legal claim. It has further 
been urged that the statutory allowance on these items has been 
improperly awarded in contravention of the plain provisions of 
the statute, and, further, that the sums awarded for land, houses,, 
and trees has been largely in excess of their market value. It 
was upon these allegations and others of a like character, that the 
Counsel for the Secretary of State invited the learned Judge in 
the Court below to review the award of the Collector, to cancel 
it, and to remit it to him to be recast, modified -or reduced. In 


our opinion, the course which the learned Judge was invited to 


pursue was never contemplated by the framers of the statute, 
and is not authorised by any provision thereof. It is not neces- 
sary for us to review minutely the provisions of the Act which 
were recently examined by this Court in detailin the case of 
Raghunath Das v. Collector of Dacca (1). The scope of the re- 
ference made at the instance of a claimant under Section 18 of the 
Land Acquisition Act, is manifestly of .a strictly limited character. 
If the contention of the learned Counsel for the Secretary of State 
were well-founded, we would haveto holdin substance that a 
reference under section 18 may be madeat the instance not merely 
of the claimant but also of the Secretary of State. It follows 
indisputably, however, from an examination of the earlier sections 
of the Land Acquisition Act, and specially of sections 9, ro and 11, 
that the expression “any person interested ” in section 18 .does 
not include the Secretary of State. Section 50, on the 
other hand, makes it clear beyond the possibility of any 
dispute that a Local Authority or Company for whose benefit 
land may be acquired by the Government is not entitled 


.to demand a reference under section 18. Municipal 


Corporation v. Jogendra Narain (2). If, therefore, the 


Secretary .of State is not entitled to claim a reference under 


section 18 of the Land Acquisition Act, as we hold he is not; we 
find it difficult to appreciate how at his instance the Land 
Acquisition Judge can be invited to review the award of the 


Collector, to cancel it or to remit it for modification or reduction. 


Obviously, the Secretary of State cannot be permitted to 
achieve by the suggested indirect method what, it is indisputable, 
he cannot obtain directly. Section 18 and other.sections which 


l 1) (2919) 11 O. L. J. 612, (2) (1908) 13 0. W. N 116, 
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follow it, make it reasonably plain that the question of the N 
legality of the acquisition or the impropriety of the award of the 1910. 


Collector were not intended by the Legislature to form the British India Steam 
subject of enquiry by the Land Acquisition Judge at the instance pengeree Coy, 
of the Secretary of State. The reference is obtained by the Seoretary of State 
claimant ; the objections he can urge against the award of the tor Tadia, 
Collector are specified in sub-section (1) of section 18; under Mookerjes, J. 
section 20, the Court has to determine the objection, and under pm 
section 21, the scope of the enquiry is restricted to a consideration 
of the interests of the persons affected by the objection. The 
questions, therefore, which were sought to be raised before the 
learned Judge in the Court below at the instance of the Secretary 
of State, were manifestly questions which, as a Court of special 
jurisdiction, he was not competent totry, and we feel no doubt 
that he acted properly when he refused to remit the award to 
the Collector for reconsideration, modification or reduction. The 
second question must consequently be answered against the 
Secretary of State. ; 
In so far as the third question which arises for consideration 
is concerned, the learned Judge in the Court below has held that 
although he has no jurisdiction to reduce the total sum awarded 
by the Collector, he is entitled, upon a reference under section 18 
made at the instance of the claimant, to consider items not 
disputed by the claimant, with a view to reduce them by an 
amount which the claimant may prove ought to be added to 
other items. In support of this position, the learned Judge has 
placed reliance upon the case of Aughit Mills v. Secrelary 
of State (1). An examination of the judgment, however, 
taken along with the points in controversy in that case, makes it 
clear that the question now raised did not arise for consideration 
at all; and the isolated passage upon which reliance is placed 
cannot be deemed to embody a judicial determination of this 
point. The answer to the question raised, therefore, must 
depend upon the provisions of the Land Acquisition Act to which 
reference has already been made in the course of our examination 
of the second question. Section 18 contemplates a reference at 
the instance of the claimant and indicates the objections that 
may be taken by him to the award ; he is also required to state 
the’ grounds upon which such objection is. taken, Under 
section 20, the Court proceeds to determine the objection, that 
is, the objection taken by the claimant under section 18 
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Section 20 does not contemplate that any cross-objection, if such 
an expression is permissible in this connection, may be taken 
by the Secretary of State. To take a concrete illustration, 
suppose the property acquired is land and a building thereon. 
The Collector in his award values the land at Rs. 500 a cottah 
and allows Rs. ro,ooo forthe house. The claimant obtains a 
reference on the ground that the land has been undervalued ; 
is it open to the Secretary of State, who cannot obtain a 
reference under section 18, to urge that the building has been 
overvalued to such an extent that the objection of the 
claimant as to the under-valuation of the land, however well- 
founded it may be, must fail? We are not prepared to hold 
that such a procedure was contemplated by the Legislature. We 
are not unmindful that section 18, when it specifies the four 
heads under which objection may be taken by the claimant, 
speaks of the amount of compensation. This expression by itself 
may be comprehensive enough to afford some basis for an 
argument that the whole question of amount of compensation is 
referred. But this view, we think, is sufficiently negatived by _ 
section 20, which directs the Court to determine the objection, 
that is, the objection of the claimant. Because the claimant 
objects to a particular item, and obtains a reference, the Court 
cannot review another, a totally distinct and unconnected, item. 
The view we take is to some extent supported by the principle 
which underlies the decisions of this Court in 4és Bakar v. 
Peary Mohan Mukerjee (1), Gobinda Kumar ~x. Debendra 
Kumar (2), Mahammad Saft v. Haran Chandra (3) and Prabal 
Chandra v. Peary Mohan (4). That principle is, as it is put in the 
case of Promotha Nath v. Rakhal Das (5), that the Court of the 
Land Acquisition Judge is restricted to an examination of the 
question which has been referred by the Collector for decision 
under section 18 and the scope of the enquiry cannot be 
enlarged at the instance of parties who have not’ obtained, or, 
who, as in the case before us, cannot obtain any order of. 
references. In our opinion, the learned Judge was in error when 
he held that he had authority to review the award of the 
Collector in regard to matters not challenged by the claimant 
and to set it aside on the ground of illegality. The matter of 
which the learned Judge was properly seised was the objection 


(1) (1907) I. L. B. 34 Oale. 451. (3) (2908) 12 0. W. N. 985. : 
. (2) (1907) 12 C. W. N. 88. (4) 1908) 12 0. W. N, 987. 
(5) (1910) 11 O. L. J. 420 (423). 
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of the claimant and he should now proceed to determine its 
validity. The third question must consequently be answered 
against the Secretary of State. 

In so far as'the fourth question raised before us is concerned, 
it is really comprised in a very narrow compass. As we have 
already stated, an application was made in the Court below on 
behalf of the Secretary of State for discovery under Order 11, 
Rule 12 of the Code of 1908. The learned Judge was inclined 
to the opinion that the questions in controversy should be 
specified before the order for discovery was made. Yet he 
ultimately directed the claimants to make an affidavit of 
documents and to produce them in Court for inspection within a 
specified period, In this Court, it has been argued on behalf of 
the claimants, that an order for discovery cannot be made ina 
case under the Land Acquisition Act, and that, in any event, an 
order ought not to be made at the present stage of the 
proceedings. This position has been controverted on behalf of the 
Secretary of State, and it has been urged that an order for 
discovery can be claimed almost as a matter of right. We think, 
there is no substance in the contention of the claimants that an 
order for discovery cannot be made in a case under the Land 
Acquisition Act. Section §3 makes the provisions of the Civil 
Procedure Code, save in so far as they may be inconsistent with 
anything contained in the Act, applicable to all proceedings 
before the Court of the Land Acquisition Judge. As the learned 
Judges of the Allahabad High Court observed in the case of 
Kishan Chand v. Fagannath Prosad (1), the comprehensive 
language of this section is not to be restrained, and a similar 
view has been indicated in Bhanadt Singh v. Ramadhin Rai (2) 
and Zemindars of Dhar v. Rana (3). In our opinion, there is no 
intelligible reason why the operation of Rule 12 of Order 11 of 
the Code of 1908 should be excluded from cases under the Land 
Acquisition Act. The mere circumstance that an order of this 
description cannot be shown to have been made or found 
necessary in any previous case, is by no means conclusive. On the 
other hand, as is well-illustrated by the case of Lyall v. Kennedy (4), 
it may not be always safe to affirm that an order of this descrip- 
tion has been never made before. The order of the Court below 
is, however, open to objection on the ground that it is premature 

(1) (1902) I. L. R. 25 All. 183, 

(2) (1905) 2 GC. L. J. 359, 10 O. W. N. 991. 
(8) 11906) Punj. Reo, 53, (1906) P. L. R, 108. 
(4) (1888) 8 App, Cas, 217, 
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and is of the vaguest description. The points in controversy 
between the parties have not yet been specified, and the 
learned Counsel for the Secretary of State has plainly stated that 
in his view some of the objections taken by the claimant to the 
award of the Collector are on the face of them absolutely unsus- 
tainable in law. Manifestly, if there are any objections which 
must fail on the ground that they cannot be entertained at all 
upon any.conceivable principle of law, no discovery need be 
directed as regards them. It is well-settled that in cases where the 
right to discovery in any form depends upon the determination 
of any issue or question in dispute in the causeor matter, or it is 
desirable that some issue or question of law or fact or mixed 
question of law and fact in dispute should be determined first, 
the.question of discovery may be reserved till after the issue or 
question has been determined. Totake an illustration, if a mort- 
gagor wishes to redeem an estate and it is denied that he has the 
right to redeem at all, discovery relating to questions of account 
will be postponed till it is known whether there is such a right’ 
or not; so also,in an action bya principal against an agent, 
where agency is denied. Whyte v. dhrens (1), Burns v. Richard- 
son (2), Tasmania Ratlway Co. v. Clarke (3), and Great Western 
Colliery Co: v. Tucker (4). In the case before us,the proper 
course to follow is to have the matters in controversy between the 
claimants and the Secretary of State specified, and to have a deter- 
mination upon the preliminary question, which, if any, of these 
objections are manifestly not maintainable inlaw. After this 
has been decided, and the learned Judge has got before him the 
questions to be investigated, he will deal withthe application of 
the Secretary of State for discovery and pass such orders thereon 
as he may deem essential in the interests of justice for determin- 
ation of matters relevant to the points in controversy. Down- 
ing v. Falmouth Board (5), In re Will's Trademark (6), White v. 
Cradil Reform (7), South African Republic v. Compagnie France 
Belge (8), Marriott v. Chamberlain (9), and Kent Coal Concessions 
v. Duguid (10). If discovery is needed to enable the Secretary of 
State to test the legality of any of the objections of the claimant, 
the order may also be made. for that purpose. The fourth question 


(1) (1884) 24 Gh. D, 717. (6) (1892) 8 Ch. 207. 

* (2) (1898) 62 L. J. Ch. 710, (7) (1905) 1 K. B. 659, 
(3) (1878) W. R. 607 (Eng.) (8) (1898) 14 Times L, R. 408. 
(4) (1874) 9 Oh. App. 876. (9) (1885) 17 Q. B. D, 154 
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raised before us must consequently be answered partially against `- Orvin, 


the Secretary of State. 1910. 

At one stage of the arguments, the contention was put for- British India Steam 
ward that it was not competent to this Court to consider the Navigation Ooy. 
legality of the order of the Court below ; this objection, however, et es of Btate 
lost all force, when both parties found it essential, in their own tor Tadia: 
respective interests, to assail the order. We may add, however, Mookerjeg,” J. 
that this Court is not powerless to set matters right when an Ha 
interlocutory order has been made without jurisdiction or under 
such circumstances as are likely to cause irreparable injury to one 
of fhe litigants, Gobind Mohun v. Kunja Behary (1), Amjad 
Ali v. Ali Hossain (2). 

The result, therefore, is that the Rules obtained by the Secre- 
tary of State ‘must be discharged with costs. We assess the 
hearing fee in each of these Rules at ten gold mohurs. The 
Rules obtained by the claimants will be made absolute and the 
order of the learned Judge made on the 30th June 1910 dis- 
charged. The costs in these Rules will be costs inthe proceed- 
ings inthe Court below. The matter will be remitted to the 
learned Judge so that he may take up the objections of the claim- 
ants, and first determine which of them are sustainable in law. 

He will then make an order for discovery and give specific direc- 
tions in that behalf, as may be found necessary. 


Ao Te, Rules Nos. 30374 and 3035 made absolute, 
Rules Nos. 3518 and 3519 discharged: 
matter -remttied, 





(1) (1909) 10 0. L. J, 407. (2) (1910) 12 0. L. J, 519. 
Before Mr, Fustice Mookersee and Mr. Fustice Carnduf. ` Divrik 
AMJAD ALI 1910, 
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Civil Procedure Code (Aot V of 1908), O: 39, R. 7—Inspection, right of— 
Principle— Inventory, right to—Interloowiory order—High Court's power to 
interfere, 
The right to grant an inspection implies a right to make an inventory if the 
Court is satisfied that the preparation of the inventozy is essential for a proper 


* Civil Rule No. 1671 of 1910, against an order of Babu Doorga Das Bose. 
Subordinate Judge of 24-Perganas, dated the 29th March 1910, 
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decision of the oase, Hence the Court bas jurisdiction to make an order for pre- 
paration of an inventory under Order 39, Rule 7 of the Code of Civil Procedure, 

Fast India Coy. v. Kynaston (1) referred to, 

The prinoiple upon which the right of inspection of the disputed property 
is justified is that wherever in respect of the property of one individual, a right 
accrues to another whioh cannot be measured without inspection of the 
subject of property, the Court is competent to compel the proprietor to permit 
that inspection as indispensable for administering the justice of the case. Such 
inspection is no invasion of his rights, but a legal consequence of the obliga- 
tions affecting the property and the proprietor. The Court wil] take care to 
impose as little inconvenience as possible on those on whom the order 
is made, though the Court will not hesitate to make the order if it is satisfied 
that, without inspection, the justice of the case can not be attained and the 
proceedings are likely to miscarry. 

The High Court can interfere with interlocutory orders made by the origi- 
nal Court in the exercise of its discretion, if a proper cage is made out. The 
test to be applied is, whether irreparable injury would becaused to one of the 
litigants, if matters were not set right. 


_ Gobind Mohua v. Kunja Behary (2) followed. 
Application for Revision by the Plaintiff. 
Application under Order 39, Rule 7 of the Civil Procedure 
Code, for inspection of disputed property. 


The facts of the case and arguments appear sufficiently from 
the judgment. 
Babu Foy Gopal Ghosha for the Petitioner. 
Dr, Rash Behary Ghose and Babu Debendra Nath Bagchi 
for the Opposite Party. 
Cc. ALY. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order by which the Court below has dismissed an application 
by the petitioner under Ordér 39, Rule 7 of the Civil Procedure 
Code of 1908, for inspection of the disputed property, and for the 
preparation of an inventory of the structures,. fixtures and 
movables on the premises. The circumstances under which the 
application was made are not,open to dispute. On the 18th 
February, 1910, the plaintiff commenced anaction for ejectment 
of the defendants. His allegation was that by a lease granted 
on the 31st December, 1906, the disputed premises were let out 
to the first and second defendants for a term of three years, with 
a ‘covenant neither to assign the lease nor sublet the premises ; 
that in contravention of this covenant, they transferred the. 
lease-hold interest to the third defendant, and that although the 

(1) (1821) 8 Bligh 153, 4 E, R. 561. (2) (1900) 10 O. L, J. 407, 
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term of the tenancy has expired, the defendants have neither 
obtained a renewal of the lease, nor vacated the premises. He 
further alleged that in the events which had happened, he was 
entitled to a decree for ejectment against the defendants as tres- 
passers and was entitled to possession of the premises with all the 
structures, fixtures and movables thereon. He further prayed 
for an injunction to restrain the defendants from removing the 
structures or any portion of the machinery on the premises. The 
defendants filed their written statement on the 31st March, 1910; 
meanwhile on the 11th March, the plaintiff had applied to the 
Court below for inspection of the premises and for an inventory 
of the structures, fixtures and movables thereon. In this applica- 
tion, it was alleged that the defendants had already removed 
some of the movables, and were about to remove portions of 
the machinery and to demolish parts of the structures. The 
defendants, in answer to this application, admitted that some of 
the movables had been removed, but they contended that they 
were entitled to act as they had done, and that the claim of the 
plaintiff thereto was wholly unfounded. They further admitted 
that removal of the portions of the machinery for purposes of 
repairs and for other like reasons might be necessary, and they 
suggested that the preparation of an inventory would mean 
interference with their business as a Cigarette Manufacturing 
Company. The Subordinate Judge took the matter into consi- 
deration on the 29th March, and dismissed the application of 
the plaintiff. He discussed the relative positions of the parties, 
and mainly on the presumption that the plaintiff as a man of 
ordinary prudence might be assumed to have kept an inventory 
of all structures, fixtures and movables on the premises at the 
time the lease was granted, refused the application. We are 
now invited by the plaintiff to discharge this order, and to give 
directions for the inspection of the premises, and for the prepara- 
tion of an inventory. In support of the Rule, it is pointed out 
that, if an inventory is not prepared at this stage, in the event 
of the ultimate success of the plaintiff, serious difficulties may 
arise, and a protracted enquiry, mainly upon oral evidence, may 
be rendered necessary with a view to determine what structures, 
fixtures and movables were on the premises at the time of the 
determination of the lease, possession whereof isclaimed by the 
plaintiff under the contract. On behalf of the defendants, on 
the other hand, we are invited to discharge the Rule on two. 
grounds, namely, frsé, that the order which the plaintiff. seeks 


521 


OIvit. 
1910. 
baa ana 
Amjad Ali 
v. 
Ali Hossain Johar, 


—————a 


Mookerjes, J, 


523 


OIrviu. 
1910. 
-myr 
Amjad Ali 
ke 
Ali Hossain Johar. 


Mookerjes, J. 


THE OALOUTTA LAW JOURNAL. [Vor. XII, 


= cannot be made under Order 36, Rule 7, of the Civil Procedure 


Code of 1908, and secondly, that this Court ought not to interfere 
with an interlocutory order made by the Court belowin the 
exercise of its judicial discretion. 

In so far as the first of these objections is concerned, there 
is, in Our opinion, no foundation for it. Under Order 39, Rule 7, 
(we quote only so much of the Rule as is applicable to the case 
before us), the Court may, on the application of any party to a 
suit and on such terms as it thinks fit, make an order for the 
inspection of any property which is the subject-matter of such 
a suit or as to which any question may arise therein. The Court 
may also, for such purpose, authorise entry upon or into any 
land or building in the possession of any other party to the 
suit, and may further, authorise any observation to be made 


which may seem necessary or expedient for the purpose of 


obtaining full information or evidence. It has been suggested 
on behalf of the defendants that, although under this Rule, 
it may be competent to the Court to allow inspection of the 
disputed premises, it is not open to the Court to direct the 
preparation of an inventory of the structures, fixtures and 
movables on the premises which are claimed by the plaintiff. 
In our opinion, there is no room for controversy that the Court 
may not only allow inspection, but may also direct the prepara- 
tion of an inventory. The principles applicable to cases of this 
description, when an application has been made for inspection of 
the property in dispute ina suit, were elaborately discussed in 
Kynaston v. East Indta Company (1), in which Lord Eldon 
upheld the right claimed by the plaintiff to inspect, survey and 
take measurements of the disputed property, and his decision 
was subsequently affirmed by the House of Lords. ast Jndta 
Company v. Kynaston (2). The principle upon which the right 
of inspection is justified is that wherever in respect of the 
property of one individual, a right accrues to another which can 
not be measured without inspection of the subject of property, 
the Court is competent to compel the proprietor to permit that 
inspection as indispensable for administering the justice of the 
case, Such inspection is no invasion of his rights, but a legal 
consequence of the obligations affecting the property and the 
proprietor. No doubt, the Court will take care to impose as 
little inconvenience as possible on those on whom the order is 
made, though the Court will not hesitate to make the order if 


(1) (1819) 3 Swanston 248, (2) (1821) 3 Bligh 153, 168, 4 E. R. 661, 
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‘it is satisfied that without inspection the justice of the case can 
not be attained, and the proceedings are likely to miscarry. 
‘This principle was affirmed when the case was taken 
to the House of Lords, where Lord Redesdale pointed out 
that similar orders had been made from very early times: 
Marsden vw. Fanshall (1), Lonsdale v. Curwen (2) and Walker v. 
Fletcher (3). Since the decision of the House of Lords, inspection 
has been frequently granted inthe case of actions for recovery 
of possession of mines and enforcement of a claim for damages 
for unlawful working therein. Attorney-General v. Chambers (4). 
Lewis v. Morris (5), Bennett v. Whitehouse (6), and Bennett v. 
Griffiths (7). In some of these cases, not only was inspection 
allowed, but the plaintiff was permitted to survey the property, 
to take measurements and to prepare plans, so as to make contro- 
versy subsequently impossible as to the then condition of the 
premises. It has even been suggested that the Court might 
authorise the removal, where necessary, of obstructions to the 
inspection, and, as an extreme case, allow trenchesto be cut 
to ascertain the geological formation. &Ænnor v. Barwell (8). 
The same rule has been adopted in the American Courts, and 
the power has been exercised, in some cases as inherent in the 
Court to adopt a procedure needed for the administration of 
justice, and in other cases upon statutory provisions closely 
similar to Order 50, Rule 3 of the Rules of the Supreme Court 
in England. As recent instances of the exercise of such power, 
may be mentioned the cases of Heinze v. District Court (9), 
Boston Copper Mine Company v. Dtsirict Court (10). See also 
Wigmore on Evidence, Vol. 3, Sec. 1862, and Daniell on Chancery 
Practice, Seventh Edition, Vol. II, 1532. We must consequently 
hold that the right to grant an inspection implies the right to 
make an inventory, if the Court is satisfied that the preparation 
of the inventory is essential for a proper decision of the case. 
It may be pointed out, as ruled by this Court in Gobind Mohun 
Doss v. Kunja Behary Doss (11), that the right to inspect docu- 
ments ordinarily includes the right to take notes of their con- 
tents, and also, upon application to the Court, to have copies of 
them. In fact, if a right of inspection were not construed to in- 


(1) (1686) 1 Vernon 407. (6) ‘186028 Beav 119, 


(2) (1799) 3 Bligh 168 Note. ‘7, (1881) 8 Ellis and Ellis 467 (476). 
(8) (1804: 8 Bligh 172 Note. {8 (1860 J] DeG. F. & J. 529, 

(4) (1849) 12 Beav 159 (9 (1903) 20 Mont. 106, 74 Pacifio 182. 
(5) (1849) 8 Hare 97. (10) (1804) 80 Mont. 206, 76 Pacific 206, 
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_ OIVIL, ‘clude a right to prepare an inventory as ancillary thereto, the 
1910, .very object of an inspection might be completely defeated. We 
Amjad Alt must hold, therefore, that the Court had jurisdiction. to make 


an order for preparation of an inventory under Order 39, Rule 7 
GS of the Code of 1908. 
Mookerjee, J. | As regards the second point, namely, whether this Court 
ought to interfere with an interlocutory order made by the 
original Court in the exercise of its discretion, it cannot be 
disputed that if a proper case is made out for interference, this 
Court is not powerless. It is sufficient to refer to the case of 
Gobind Mohun v. Kunja Behary (1), where it was pointed out 
that the test to be applied is, whether irreparable injury would 
be caused to one of the litigants if matters were not set right. 
In the case before us, it appears to usto be absolutely clear that 
‘an order for inspection and preparation of an inventory ought 
to be made. The defendants admit that they have already re- 
moved some of the movables claimed by the plaintiff. They 
further indicate plainly that removal of portions of the 
machinery may be needed. It is not necessary for us to pre- 
judge the suit and to determine how far the claim of the 
plaintiff to the structures, fixtures and movables is sustainable ; 
it is sufficient to say that there is substantial matter in contro- 
versy between the parties. Under these circumstinees, if an in- 
ventory is not prepared, andthe plaintiff ultimately succeeds, 
grave complications will obviously follow. The Court will have 
to determine, upon oral evidence of amore or less unsatis- 
factory character, what objects were on the premises and have 
been improperly removed by the defendants. A dispute of this 
character may be completely avoided if an inventory is made at 
this stage. It is suggested on behalf of the defendants that the 
proper remedy of the plaintiff is to apply for the appointment 
of a receiver or to obtain an injunction against the defendants. 
It is needless for us to discuss whether the plaintiff might have 
adopted either of these courses. It is fairly clear, however, 
that the Court would hesitate to appoint a receiver of a going 
concern, and, as the plaintiff does not lay any claim to the busi- 
ness itself, it is-dificult to appreciate on what ground he could 
ask for the appointment of a receiver in respect of the busi- 
ness. It may also be observed that the grant of an injunction, 
if it is to be operative, must involve constant watch on the part 
of the plaintiff to ensure that the defendants did not remove the 


(1) (1909) 10 O. L. J, 407. 
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structures, fixtures and movables in violation of the injunction. 
The most convenient course obviously is to grant an inspection 
and to direct the preparation of an inventory. 

The defendants suggest, and in our opinion very reasonably, 
that such inspection and preparation of inventory ought to be 
done so as to cause the least inconvenience to them, They ex- 
plain that their opposition to the application is based on the 
ground that the order, when carried out, may cause them indig- 
nity and injure their business; but it is quite practicable to 
guard against any such contingency, and the order we shall make 
will afford adequate protection to the defendants from this point 
of view. 

The result is that this Rule is made absolute, and the order 
of the Court below is discharged. We direct the defendants to 
prepare atrue and faithful statement of the structures, fixtures 
and movables on the premises, and to file it in Court within 
fifteen days from this date, with an affidavit by one of their res- 
ponsible officers that the statement is accurate in every particular. 
When such statement and affidavit have been filed, the plaintiff 
will have inspection of the premises accompanied by. an officer 
of the Court selected by the Subordinate Judge. Such officer 
in the presence of the plaintiff and his pleader will test the state- 


ment and ascertain whether the entries are accurate or not. The 


enquiry must be so conducted as to cause the minimum of in- 
convenience to the defendants, and the least disturbance to 
their business. If upon this enquiry the statement as filed by 
the defendants is found to be untrue in any material particular, 
it will be open to the Court to take suitable action. The Rule 
is made absolute to this extent. We make no order to costs, 

A. T. M. Rule made absolute, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
KSHIRODE CHUNDER GHOSAL AND ANOTHER 


v, 
l SARODA PROSAD MITRA. * 

Partition Aot (IV af 1893), Seo. £—Application, when to be made—' Family'— 
‘Undivided family’—' House'—Neoessary to ANE are eleva 
Court, jurisdiction of —Interlocutory order, 

An application under section 4 of the Partition Act can be made after the 
rights of the parties have been determined by the preliminary decree. 


* Civil Rule No. 2589 of 1910, against an order of Babu Tara Prosonno 
Ohatterjee, Munsiff of Uluberia, dated the 7th May, 1910. 
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_ Hiramoni v. Radha Churn (1), Kadir v. Abdul (2), Abdus Samad v. Abdur 
Raszag (8; and Bai Hirakore v. Trikamdas (4) referred to, 

Kali Kumar v., Brahmananda (5; distinguished. 

The elementa which must co-exist to attract the operation of section 4 of 
the Partition Act, are, first, thau the dwelling-house should belong to an 
undivided family ; secondly, that a share thereof should have been transferred 
to & person who is not a member of such tamily; and thirdly, that the trange 
feres should sue for parution, The circumstance that the plaintiff, nota 
member of the family, had purchased, in addition to a share of the dwelling- 
house, a share of other lands as well, of which he sought partition in the suit 
as framed, does not render inapplicable the provisions of section 4. 

The word ‘family’ as used in the Partition Act, ought to be given a liberal 
and comprehensive meaning,tand it includes a group of persons related in,blood, 
who live in one house, or under one head or management, It is not restricted 
to a body of persons who can trace their descent from a common ancestor, 

It is not necessary to constitute an undivided family for the purposes of 
section 4 that the members of the family should constantly reside in the 
dwelling-house ; nor is it necessary that they should be joint in mess. 


Sultan Begam v. Debi Prasad (6) and Vaman v. Vasudeo (7) followed. 


The term “house” embraces, not merely the structure or bailding but 
includes also adjacent buildings, curtilage, garden, court-yard, orchard and all 
that is necessary for the convenient occupation of the house, but not that which 
is only for the personal use and convenience of the occupier. It includes the. 
land on which the structure of the dwelling-house stands. 

Whether a particular plot of adjacent land is or is not necessary to the 
enjoyment of a house is to be determined upon evidence, 

The High Court has jurisdiction to set aside an interlocutory order. 


Anjad Ali v. Ali Hossain (8) and Gobind v, Kunja (9) referred to. 


Application for revision by two of the Defendants in a suit 
for partition. 

Application under section 4 of the Partition Act, praying. 
for an order that the share of the dwelling-house purchased by 
the plaintiff might be valued and transferred to the petitioners. 


The facts of the case and arguments appear sufficiently from 
the judgment. 
Babu Monmotho Nath Roy for the Petitioner. 
Babus Baidyanath Dutt and Tarakeswar Pal Chowdhurt 
for the Opposite Party. | 
G A. Vs 


(1) (1899) 5 O. W. N. 128, (2) (1901) I. L. R, 24 Mad, 689, 
(8) (1899) I. L. R. 21 All. 409. 
(4) (1907) L L. R. 82 Bom. 108, 10 Bom. L. R. 28, 
(5) (1907) 7 U. L. J. 98. 
(8) (1908) I. L. R. 80 All. 824 F. B. 6 A. L. J. B. 852 F. B. 
(7) (1898) I. L. B. 28 Bom, 73, (8) (1910) 12 O. L. J. 619, 
(9) (1909) 10 O. L, J, 407, 
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The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule, to set aside an 
order, by which the Court below has refused an application made 
by the petitioners under section 4 of the Partition Act of 1893. 
The petitioners were two of the defendants in a suit for partition 
of joint property, commenced by the plaintiff opposite party, 
who has purchased an one-fourth share from one of the share- 
holders. In the schedule attached to the plaint, the subject- 
matter of the litigation was described in five parcels, the first of 
which, covering an area of two and-a-half bighas, was said to be 
the family dwelling-house of the defendants, inclusive of tank 
and appurtenances. The other parcels, which cover about five 
bighas and-a-half, appear to adjoin the first parcel. The 
boundaries given, are those of the entire:land comprised in the 
five parcels. A preliminary decree was made on the 23rd 
February, 1909, and we are informed thatit was subsequently 
confirmed on appeal. The title of the plaintiff was declared to 
an one-fourth share of the entire property which the Court 
found was included within one set of boundaries, and 
directions were given for partition by metes and bounds by a 
Commissioner. On the 25th April, r9to, the petitioners applied 
to the Court, under section 4 of the Partition Act of 1893, for 
an order that the share of the dwelling-house purchased by the 
plaintiff, might be valued and transferred to themselves. The 
application was treated as a petition of objection, and was 
opposed by the plaintiff. The Court dismissed the application 
on three grounds, namely, frst, that the application could not be 
entertained after the preliminary decree; secondly, that as the 
ground urged in support of the application had been taken in the 
memorandum of appeal presented against the preliminary decree, 
the matter could not be re-opened; and, thirdly, that as the 
subject-matter of partition consisted, not only of the dwelling- 
house, but of other lands as well, the defendants would be amply 
protected, if by a suitable distribution, no part of the dwelling- 
house was allotted to the share of the plaintiff. The applicants 
then moved this Court, and obtained the Rule now under 
consideration. In support of the Rule, it has been urged by the 
learned vakil for the petitioners, frst, that the application was 
made at the proper stage and ought to have been entertained and 
considered on the merits; secondly, that the petitioners are 
entitled, as a matter of right, to an order ‘under section 4 of the 
Partition Act, because it is not disputed that a share of the 
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dwelling-house of the defendant has been transferred to the 
plaintiff, who is not a member of the family ; and, ¢Azrd/y, that the 
Court ought to have taken evidence to determine what 
portion of the property, comprised in this suit, may be 
properly described as the “dwelling-house” of the parties, 
which expression, it is suggested, includes, not merely the 
structures, but also the land on which the structures 
stand, and such portion of the adjoining lands as is necessary ` 
for the convenient use and occupation of the house as the 
dwelling-house of the family. Each of these grounds has 
been contested on behalf of the plaintiff opposite party, and 
it has, further, been argued in answer to the Rule, frst, 
that the defendants do not constitute a “family ” within the 
meaning of section 4 of the Partition Act, as they are not, all of 
them, the descendants of a common ancestor ; and secondly, that 
even if they are assumed to be members of a family, they do 
not constitute an “undivided family ”, inasmuch as some of them 
do not reside in the dwelling-house in question. After careful 
consideration of the arguments which have been addressed to us 
on both sides, we have arrived at the conclusion that the order 
ofthe Court below cannot be supported, that the apptication 
made by the petitioners should be heard on the merits, and an 
order made under section 4 of the Partition Act in respect of 
such portion of the property under partition as may properly be 
described as the “ dwelling-house.” 

In so far as the first point urged in support of the Rule is 
concerned, it is clear that the application under section 4 of the 
Partition Act, has been made at the propper stage, Section 4 does 
not provide that the application contemplated by it, should be 
made before the preliminary decree; on the other hand, it is 
obvious that the application cannot be made till the rights of 


the parties have been determined by the preliminary decree. 


To. take one illustration, it is concievable that there may be a 


dispute between the parties as to whether the plaintiff has 


really acquired any interest in the dwelling-house or not, and 


.whether he is entitled to demand a partition of it. Such 


question must, clearly, be determined before a defendant can be 
expected to make an application under section 4. As was 
pointed out by this Court inthe case of Satya Kumar v. Satya 


_Kripal (1), the question, whether a particular property alleged 
, to be joint really possesses that character, must be determined 


(1) (1909) 10 0, L, J, 503: 
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before the preliminary decree is made; all questions involving 
the title of the parties and their right to any relief within the 
issues are judicial in character, and must be determined by the 
Court, such determination to be made ordinarily by the Court 
and incorporated in the interlocutory decree before any 
partition is made or directed. An application under section 4, 
therefore, cannot be properly made before it has been declared 
by the preliminary decree that the plaintiff, who is not a member 
of the family, has acquired a valid title to a share thereof and is 
entitled to claim partition, This view has been adopted in the 
cases of Atramont v. Radha Churn (1), Kadir v. Abdul 
Rahiman (2), Abdus Samad v. Abdur Razzak (3) and Bat 
Hirakore w. Trikamdas (4), where it was ruled that an application 
under section 2 or section 4 of the Partition Act, may be made after 
the preliminary decree. The case of Kak Kumar v, Brahmha- 
nanda (5), where the earlier authorities do not appear to have 
been brought to the notice of the Court, may, at first sight, seem 
to lend some support to the contrary view. The case, however, is 
really distinguishable, because there the parties had proceeded, not 
merely. beyond the preliminary decree, but also beyond execution 
proceedings based thereon, and had actually found it necessary 
to institute a suit under section 331 of the Civil Procedure Code 
of 1882, by reason of an obstruction by a claimant in good faith 
other than the judgment-debtor. It is needless for us to express 
any opinion upon the question, whether, even at such stage, it 
may not be open to one of the parties to avail himself of the 
benefit of section 4 of the Partition Act. There can, however, 
be no room for controversy that the application in the case before 
us, made immediately after the confirmation of the preliminary 
decree by the Court of appeal, was amply in time, and ought to 
have been considered on the merits. We may add, further, 
that the mere circumstance that this matter had been mentioned 
in the memorandum of appeal presented against the preliminary 
decree, is no bar to this application. The ground could not have 
been entertained at that stage, and, as a matter of fact, was not 
considered. We hold, therefore, that the first ground, urged by 
the learned vakil for the petitioners in support of the Rule, 
must prevail. 

In so far as the second ground, urged by the learned vakil for 


(1) (1899) 5 0. W. N. 128. (2) (1901) I. L. R. 24 Mad, 689. 
(3) (1899) I. L. R. 21 AD, 409. 

(4) (1907) I.L RB, 32 Bom. 108, 10 Bom. L. R. 28. 

(6) (1907) 70, L. J. 98 , 
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the petitioners, is concerned, it is in our opinion, unanswerable. 
The learned Judge in the Court below appears to have thought 
that the operation of section 4 of the Partition Act may be 
avoided, if the property comprised in the suit includes, in 
addition to the dwelling-house, other lands owned by the parties. 
This is clearly erroneous. The elements which must co-exist to. 
attract the operation of section 4, are, first, that the dwelling- 
house should belong to an ‘ undivided family’; secondly, that a 
share thereof should have been transferred to a person who is 
not a member of such family ; and, ¢herd/y, that the transferee 
should sue for partition. In the case before us, it does not 
appear to have been disputed in the Court below, that the 
dwelling-house did belong to an ‘undivided family’, and that a 
share thereof had been transferred to the plaintiff who was not 
a member of the family. As the suit was brought by such 
transferee for partition, the application under section 4 was 
obviously tenable. Balshet vy. Miransaheb (1), The circumstance 
that the plaintiff has purchased, in addition to a share of the 
dwelling-house, -a share of other lands as well, of which he 
sought partition in the suit as framed, does not render 
inapplicable the provisions of section 4. Section 4 does not 
provide that if the purchaser has acquired an interest, not merely 
in the dwelling-house of the family, but also in other lands, he 
can resist the transfer of the share of the dwelling-house to 
such member of the family as may undertake to buy it ata 
valuation made by the Court. It is obvious that the results of 
the two conflicting views would be widely divergent. If a 
purchaser of the dwelling-house and of other lands is held to be 
under an obligation to transfer his share of the dwelling-house to 
a member of the family under the provisions of section 4, he may, 
upon partition, obtain only such an allotment of the other lands 
as would represent the value of his share thereof ; on the other 
hand, if the view taken by the Court below is well-founded, and 
the purchaser is under no obligation to transfer his share of the 
dwelling-house to the applicant under section 4, and if, upon 
the partition, his allotment does not, upon ground of convenience, 
comprise any portion of the dwelling-house, it must, necessarily, 
include a larger portion of the other lands than -would 
correspond to his share therein; in other words, he must be 
awarded a larger portion of the other lands so as to compensate 
him for his share of the dwelling-house, This, clearly, was not 
(1) (1898) I. L. R, 28 Bom, 77, 
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contemplated by the Legislature. It is, in our opinion, OIVIL. 
immaterial, whether the stranger purchaser acquires a share in 1910, 
the dwelling-house only, or purchases a share of the other 4.11449 Ghunder 
lands of the family in addition, in either event, a member of 
the family, who is a shareholder in the dwelling-house, is Saroda Prosad 
entitled to the benefit of the provisions of section 4. If, aa: 
therefore, it is established that the dwelling-house in question Mookerjes, J. 
belongs to an undivided family, it becomes indisputable that the a 
petitioners are entitled to an order under section 4, as a matter 
of course. The second ground, urged in support of the Rule, 
must consequently prevail, 
It would be convenient to take into consideration, at 
this stage, the two grounds upon which the learned vakil 
for the opposite party has invited us to discharge the 
Rule. Neither of these grounds appears to have been 
suggested in the Court below, but as ‘they raise questions of 
some importance, we have allowed them to be argued upon the 
materials on the record. 
It has been contended,in the first place, on behalf of the 
plaintiff, that the defendants dc not constitute a “family” 
within the meaning of section 4 of the Partition Act of 1893, as 
they are not, all of them, descendants of the same person. 
There is, in our opinion, no substance in this contention. The 
term “ family ” is not defined in the Partition Act, and we do not 
think that it would be possible or desirable to frame a 
comprehensive formula or exhaustive definition to indicate all 
that is easily understood by the term “ family.” As was well 
observed by Kindersley. V.C. in Green v. Marsden, (1), the 
word “family ” is, in itself, a word of a most loose and flexible 
description. It is, in fact, as Wickens V. C. said in Aurtv. 
fTellyar (2), a popular and not a technical expression, and its 
meaning is often controlled by the context. As is pointed out 
in the Oxford Dictionary, Vol. IV, page 55, although the term 
‘family’ is sometimes used to include those descended or 
claiming descent from a common ancestor, it has, very often, a 
much wider import ; it is often used to indicate a body of persons 
formed by those who are merely connected by blood or affinity ; 
it is sometimes used to include even a body of persons who live 
in one house or under one head. In the case of Wilson v, 
Cochran (1), the matter was put clearly and concisely as follows: 


a (1883) a prew y Ye (651), 81 E. R. 598. (2) Ne L. B, 14 Eq. 160, 
(3) (1869) 3] Texas 677, 98 Am, Deo. 5 
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“The term family embraces a collective body of: persons living 
together in one house or within the curtilage. In legal phrase, 
this is the generic description of a ‘family’. It embraces a house- 
hold comprised of parents or children or other relatives or 
domestic servants, in short, every collective body of persons 
living together within the same curtilage, subsisting in common, 

and directing their attention to a common object, the promotion 
of their mutual interests and social happiness. This is the most 
popular acceptation of the word.” The description herein 
suggested may, perhaps, be deemed, in some respects, too wide. 
But one thing is, inour opinion, beyond dispute. The word 
“ family,” as used in the Partition Act, ought to be given a liberal 
and comprehensive meaning, and it does include a group of persons. 
related in blood, who live in one house or under one head or 
management. There is nothing in the Partition Act, to support 
the suggestion that the term “ family ” was intended to be used in 
a very narrow and restricted sense, namely, a body of persons who 
can trace their descent from a common ancestor. In the case 
before us, it appears that the owners of the property, who are 
fifth in descent from the founder, are all daughters. They have 
been married, some live with their husbands in the ancestral 
dwelling house, while others live occasionally in the same place, 
and at other times in the houses of their respective husbands. 
Two of these daughters, it is said, have transferred their interests 
to their husbands, who, however, reside in the family dwelling- 
house of their fathers-in-law. When regard is had to Hindu 
social customs and manners, it is dificult to hold that the term 
“ family ” is not comprehensive enough to include such a body 
of persons. Indeed, in cases where there are no male children 
in the family, and the daughters alone are entitled to the inheri- 
tance, their husbands very often live as members of the family, 
and they with their wives may not inappropriately be treated 
as the " family,” some members of which have shares in the 
dwelling-house. Hereit may be observed that the phraseology 
of section 4 indicates that there may be members of the family 
who have no share in the dwelling-house, and that section makes it 
essential that the member of the family, who undertakes to buy 
the share of the stranger transferee, should bea shareholder in the 
dwelling-house, which implies that there may be members of the 
family who are not such shareholders. In the case before us, there 
was no suggestion made in the Court below that the provisions 
of section 4 were. inapplicable because .the dwelling-house 
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did not belong to a “family,” and upon the materials 
which have been placed before us, we are not prepared to give 
effect to such contention. Indeed, if the restricted meaning of 
the term “family,” suggested by the learned vakil for the opposite 
party, is not adopted, there is, clearly, no foundation in fact for 
his argument. The first ground, therefore, upon which we are 
invited to discharge the Rule, entirely fails. 

The second ground, urged on behalf of the plaintiff, is that 
even if the defendants be deemed to constitute a “ family” 
within the meaning of section 4 of the Partition Act, they do 
not constitute an “undivided family” to whom the dwelling- 
house belongs. This position is sought to be supported on the 
ground that one or more members of the family do not regularly 
reside in the dwelling-house. In our opinion, there is no solid 
foundation for this argument. It was pointed out by a Full Bench 
of the Allahabad High Court, in the case of Sultan Begam v. 
Debt Prasad (1), that the words “undivided family” must be 
taken to mean “ undivided gua the dwelling-house in question, 
and to be a family which owns the house but has not divided it.” 
The learned Judges adopted this interpretation as consistent with 
the plain object of the section, and observed that it had been 
accepted as well founded in the case of Kalka Prosad v. Banki 
Lal (2). They further held that the contrary view which 
prevailed in the case of Hashmat Ali v, Muhamad Umar (‘3), where 
it had been ruled that the expression “undivided family” was 
practically equivalent to “a joint Hindu family,” could not possibly 
be supported. In our opinion, the view adopted by the Full 
Bench of the Allahabad High Court is based upon a reasonable 
construction of the section. The object of the section is to 
prevent a transferee from a member of a family, who is an out- 
sider, from forcing his way into a dwelling-house, in which other 
members of the family, to which his transferor belongs, have a 
right to live. In fact, section 4 of the Partition Act of 1893, 
is a logical sequel to section 44 of the Transfer of Property Act, 
which provides that where the transferee of a share of a 
dwelling-house belonging to an undivided family is not a 
tember of the family, nothing in the section shall be deemed to 
entitle him to joint possession or other common or part enjoy- 
ment of the house. It is well-known that under the law as it 
stood before the Transfer of Property Act was passed, it had 


(1) (1908) I. L. R, 80 All. 324 F, B., 5 A. L. J, R. 853 F, B, 
(2) (1906) 9 0. C. 156. (8) (1907) I, L. R, 29 AU, 308 
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been held that the purchaser at a judicial sale of the rights of 
one member, was entitled to be put into physical possession even 
of a part of the family house, as the only remedy of the other 
members was to purchase the share of the debtor at the auction- 
sale or. to sue for partition. Ram Tanu v. [shur Chandra (i), 
Koonwer Bijoy v. Shama Soondurte (2) and Eshan Chunder v, Nund 
Coomar (3). But, although the rule was thus laid down, Mr. Justice 
Kemp observed that it was inequitable, with reference to Hindu 
customs and prejudices, to permit a stranger to intrude himself 
upon the privacy of a joint Hindu family residence, more parti- 
cularly when, as happens in many instances, a stranger is actuated 
by motives of enmity, and the learned Judge suggested that the 
difficulty might be met, if instead of joint possession, in execu- 
tion of the decree, partition proportionate to the share of the pur- 
chaser was effected. The position of a purchaser of a share ofa 
member of a family governed by the Mitakshara law was much 
worse, because, as the member himself could not say that any 
specific portion was exclusively his, the purchaser could not 
claim to be put into possession of any definite piece of property. 
The matter was set at rest by the second paragraph of section 44 
of the Transfer of Property Act to which we have referred ; and 
section 4 of the Partition Act merely makes a provision which may 
really be regarded as a corollary thereto. It is not necessary, in 
Our opinion, to constitute an undivided family, for the purposes 
of the section, that the members of the family should constantly 
reside in the dwelling-house ; nor is it necessary that they should 
be joint in mess. If, as Sir John Stanley C. J., puts it in Suitan 
Begam vy. Debi Prasad, (4), the members of the family are 
“undivided gua the dwelling-house in question, which they own,” 
the benefit of the provisions of section 4 becomes available. The 
view we take is also supported by the decision of the Bombay 
High Court in Vaman v, Vasudev (5), where Farran C. J., pointed 
out that it is the ownership of the dwelling-house, and not its 
actual occupation, which brings the provisions of section 4 of 
the Partition Act into play. Inthe case before us, as we have 
already stated, it was not suggested inthe Court below that the 
defendants did not constitute an “undivided family ” within the 
meaning of section 4, and there is,in our opinion, no substance 
in this contention. Thesecond ground, therefore, upon which 

(1) (1857) Beng. S. D A. 1585, (2) (1865) 2 W. R. Mis, 80 F, B, 

(8) (1867) 8 W. B, 289. 

(4) (1908) I. L. R. 30 All. 324 F. BO A, L. J. R. 362 F. B, 

(5, (1898) I, L. R. 23 Bom, 78. 
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we are invited to discharge the Rule, cannot be supported.’ The 
conclusion follows that the petitioners are entitled to an order 
under section 4 as a matter of right. 

The third and last point, which now requires consideration, 
relates to the extent of the dwelling-house. The learned vakil 
for the petitioners has contended that the term " dwelling-house ” 
includes, not merely the actual structure, but also the land upon 
which the structure stands, and so much of the adjoining land as 
is necessary for the convenient use and occupation of the house 
as a dwelling-house. In support of this proposition, reliance has 
been placed upon the cases of Khatratt Lal v. Secretary of 
State (1) and Nabab Mumtasuddoula v. Secretary of State (2), 
which turned upon the construction of the term “house” as 
used in section 55 of the Land Acquisition Act of 1870 and 
section 49 of the Land Acquisition Act of 1894. Reference has 
also been made to the cases of Governors of St. Thomas’ Hospttal 
v. Charing Cross Ratlway Company (3), Steel v. Midland 
Ratlway Company (4), Cole v. West London Ratlway Company (5), 
Hewson v. London and S. W. Railway Company (6), King v. 
Wycombe Ratlway Company (7), Alexander v. Crystal Palace 
Railway Company (8), and Marson v. London, Chetham and 
Dover Ratlway Company (9), which turned upon the construction 
of the word “ house ” as used in section 92 of the Lands Clauses 
Consolidation Act of 1845. The rule, deducible from these cases, 
is that the term “ house” embraces, not merely the structure or 
building, but includes also adjacent buildings, curtilage, garden, 
court-yard, orchard and all that is necessary for the convenient 
occupation of the house, but not that which is only for the 
personal use and convenience of the occupier. As was observed 
by Turner L, J., in Steel v. Midland Rathway Company (4), the 
test to be applied is, what is necessary for the convenient use 
and occupation of the house, whoever may chance to occupy it, 
and not, what will be necessary for the personal convenience and 
enjoyment of a gentleman of fortune if he takes the house, or a 
gentleman without fortune if he chooses to become the tenant ; 
in other words, as Wood V. C, put it in St. Thomas’ Hospital v; 


(1) (1889) I. L, R. 11 All, 818, (8) (1861) 1 J. & H. 400, 80 L. J. Ob. 895. © 
(2) (1906) 9 O. O. B11. (4) (1866) L R. 1 Oh. App. 275. 


(5) (1869) 27 Beav. 242 28 L.J, Ch. 767, 54 E. B. 94, 5 Jur N. S. 
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6 Jur. N, 8. 289, 
(8) (1862) 80 Beay. 556, 81 L. J. Ob. 500, 54 E R. 1005. 
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CIVIL, Charing Cross Ratlway Company (1), the term “ house ” comprises 
1910. all that would pass by a grant of the house, that is, not only the 


curtilage but all that is necessary to the enjoyment of the house, 
as distinguished from what is subsidiary to the personal use and 
Saroda Prosad Mitra, enjoyment of a particular occupier. See also Fergusson v. 

BPA London B. and S.C. Railway Company (2), Kerford v. Seacombe 

Mookerjes, J. : 

corre Ratlway Company (3) and Low v. Stamnes (4). We must take it, 
therefore, that the petitioners are entitle to purchase from the 
plaintiff, not merely the structure of the dwelling-house, but also. 
the land on which it stands, and further, every appurtenant and 
accessory which may be deemed necessary to a full and complete 
enjoyment of the thing sold. It may, no doubt, be difficult to 
determine, with regard to a particular plot of adjacent land, 
whether it is or is not necessary to the enjoyment of a house, as 
is illustrated by the cases of Salter v, Metropolitan Railway 
Company (5) and Falkner v. Somerset and Dorset Railway 
Company (6). Inthe first of these cases, it was held that a 
nursery garden was part of the dwelling-house of the owner, 
while in the second, it was ruled that as the garden was in 
the nature of a field and did not form the garden of the 
cottage, it could not be treated as included within the dwelling- 
house The question, therefore, must be determined upon 
evidence ; a plan must be prepared of the entire subject-matter 
of the litigation, and the Court must determine, how much of 
the adjoining land may be justly treated as included within the 
dwelling-house, upon the principles already explained. We may 
add that iit was not seriously disputed, and having regard to the 
description in the schedule to the plaint, it could not be 
seriously contested, that the first parcel, in its entirety, would be 
appropriately comprised in the “ dwelling-house ” ; the substantial 
question in controversy between the parties is, whether ithe 
remaining plots, either in whole or in part, can be treated 
as so included. 

We may add also that it has not been disputed that this 
Court has ample jurisdiction to set aside the order of the Court 
below, although it is in the nature of an interlocutory order. 
Amjad Alt v. Ali Hossain (7) and Gobind Mohun v. Kunja 
Behary (8). The order of the Court below is manifestly 

(1) (1861) 1 J. & H. 400 (404,) 7 Jur. N. 8, 256, 70 E. B. 802. 

(2) (1864) 3 De G & 8. 658, 33 Beav. 103,46 E. R, 790, 83 L. J. Ch. 29, 
(8) (1888) 87 L. J. Oh. 270. (8) (1878) L. R.16 Eq. 458. 

(4) (1900) 16 T. L. R. 184, (7) (1910) 12 O. L. J. 619. 

(5) (1870) L. B. 9 Eq. 432. (8) (1909) 100, L, J. 407. 
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erroneous. lf it were allowed to stand and partition effected, 'OIVIL 
the defendants would be at liberty, in an appeal against the final - 1910, 
decree, to reopen the entire proceedings and to avail themselves poids Obunder 
of the benefit of the provisions of section 4 of the Partition Act. ca 


Such a course would obviously lead to needless delay and oda ean Me 

wasteful litigation. Alikas, J. 
The result, therefore, is that this Rule must be made — 

absolute, and the order of the Court below discharged. The 

case will be remanded, in order that the Court may determine 

the extent of the dwelling-house. The share ofthe plaintiff 

therein will then be valued, and the petitioners will be at 

liberty to purchase such share. Balshet v, Miransahed (1). Ifthe 

sale is effected in the manner laid down in section 4, the plaintiff 

will have .the purchase-money as representing his one-fourth 

share of the dwelling-house and will also be allotted one-fourth 

share of the remaining land. aa 
The petitioners are entitled to their costs in this Rule We 

assess the hearing fee at two gold mohurs. 

A. T. M. l Rule made absolute, 


(1) (1898) I. L R. 28 Bom. 77. 


Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin, 


CHARU CHUNDER DUTT 
y CIVIL, 


SARAT CHUNDER SINGH.” 1910. 


Party—Addition and substitution of—doocounts, suit for—Oivil Procedure August, 3, 4. 
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Order 1, Bule 10, Sub-rule (1) of the Oode of Qivil Procedure is appli- 
oable only to cases where it is established that the suit has been improperly 
instituted through a bonaz fids mistake ; but such mistake may be one of fact 
or in law. 

Three of the five heirs of the testator, viz, A, B and O, after the deofsion 
by the lower Oourt as to the invalidity of the will in a suit for construction 
of will, and during the pendency of an appeal against that decision, instituted a 
sult against the representatives in interest of the exeoutor and the other heirs for 
accounts, After the suit for construction of the will was withdrawn, owing to 
adverse decision of the question bya Full Benoh, A, and D, one of the 
shebaits under the will, after obtaining letters of administration, applied in 


* Civil Rule No, 8094 of 1910, against an order of Babu Durga Das Bose, 
Subordinate Jadge of 24 Perganas, dated the 27th Jane, 1910. 
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the account suit that they be substituted or added as parties and that 
B and O might either be removed from the suit or transferred to the category 
of defendants. 

Held, that A and D were to be added to and substituted for the parties, 
and they were entitled to maintain the suit. 

Although an act done by a party, who afterwards becomes administrator 
to the prejudice of the estate, is not made good by subsequent administration, 
„yet if the act is for the benefit of the estate, the order relates back, so that by 
virtue of the appointment, the administrator is able to recover against such 
persons as have interfered with the estate and thereby to prevent it from being 
prejudiced and despoiled. 

` It is within the powera of the High Court to interfere with interlocutory 
orders if the Court is satisfiod that such interference is needed in the inter- 


.estg of justice, 


Application for Revision. 
Suit for Accounts, 


The material facts and arguments appear from the judgment. 

Babu Khetter Mohan Sen for the Petitioner. 

Babus Fores Chunder Roy, Sorosht Churn Mitter and 
Naresh Chunder Singh for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an 
order by which the Court below has refused to allow the peti- 
tioners to intervene in a suit for accounts against the representa- 
tives of the executor to the estate of one Sures Chunder Ganguly. 
Sures Chunder Ganguly died on the 29th January, 1907. Before 
his death, he had madea testamentary disposition of his properties, 
the effect of which was to dedicate a considerable portion of his 
„estate for the benefit of an idol to be established after his death. 
-He appointed Kumar Satis Chunder Singh as executor of this 
will, At the time of his death, he left five grandsons by 
dauglters, who would have been entitled to succeed in the event 
of anintestacy. It appears that the executor obtained probate 
of the will and continued in charge of the estate till his death, 
which took place on the 30th January, 1908. Shortly after, one 
of the grandsons of the testator, by name Keshub Chunder 
-Mukerjee, instituted a suit for construction of his will, for 
‘declaration that the endowment created thereby was invalid and 
inoperative in law, and for incidental reliefs. Amongst the 
parties to this suit were the other grandsons of the testator as 
also the heir of the executor, and one Charu Chunder Dutt who 


‘had been appointed by the will a shebait of the proposed 


endowment. On the 5th September 1908, the Subordinate Judge 
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decreed the suit and held that the endowment was inoperative, 
inasmuch as the image of the idol was not in existenceat the time 
of the death of the testator. Charu Chunder Dutt alone appealed 
to this Court on the ground that the Subordinate Judge had 
taken an erroneous view of the legality of the provisions of the will, 
Shortly after this, it was held by a Full Bench of this Court in 
the case of Bhupati Nath Simrititrtha v. Ram Lal Mattra (1), 
that a valid endowment could be created in favour of an idol, 
even though the image was not in existence at the death of the 
testator. Consequently, when the appeal of Charu Chunder came 
to be heard on the 25th February 1910, the plaintiff respondent 
asked for leave to withdraw the suit. No other course was 
possible for him, because the ground upen which the suit had 
been instituted, had been completely negatived by the subsequent 
decision of the Full Bench. Leave was granted, and the suit 
was withdrawn. Meanwhile, on the 4th October 1909, that is, 
after the decision of the original Court in the suit for construction 
of the will and declaration of the invalidity of the endowment, 
and during the pendency of the appeal against that decision, 
three of the grandsons of Suresh Chunder, namely, Khetrapado, 
Mritunjoy and Gopal, had instituted, in the Court of the 
Subordinate Judge, a suit for accounts against the representative 
in interest of the executor, Kumar Satis Chunder Singh. ‘This 
action had been commenced by the plaintiffs on the assumption 
that the decision of the Subordinate Judge was correct, that the 
dedication was inoperative, and that they were entitled to three- 
fifths share of the estate of Sures Chunder as upon an intestacy. 
The other grandsons were made defendants in the suit. Conse- 
quently, the suit, when it was commenced, was properly instituted 
by three of the five persons entitled to the estate of Sures 
-Chunder. After the suit was withdrawn on the 2sth February, 
1910, one of the grandsons, Khetrapado, and Charu Chunder Dutt, 
one of the shebaits under the will, made an application to the 
District Judge for Letters of Administration to the estate 
of Suresh Chunder, on the ground that the estate had not been 
completely administered by the executor, Kumar Satis Chunder 
Singh, This application was granted on the 3rd May, 1910. 
We may observe here that the order of the District Judge 
.ig not quite intelligible. Khetrapado was an infant, and the appli- 
cation for Letters of Administration, in so far as he was concerned, 


appears to have been made by his father Radhikanath Mukerjee. 
(1) (1909) 10 O. L, J. 355 ; I. L, B, 87 Oale. 128, 
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The learned Judge overlooked the provisions of section 13 of 
the Probate and Administration Act which lays down that Letters 
of Administration cannot be granted to any person who isa 
minor or is of unsound mind. The order of the Judge, however, 
is possibly capable of the interpretation that he granted the 
Letters of Administration to Charu Chunder Dutt and the father 
of Khetrapado Mukerjee, the grant in favour of the latter to 
continue only during the minority of his son Khetrapado. 
But we are not concerned now with the precise effect of the 
order of the District Judge ; let us assume that the District Judge 
granted Letters of Administration to Charu Chunder Dutt and 
Khetrapado Mukerjee. On the r2th May 1910, two applications 
were presented in the account suit, one by Charu Chunder Dutt 
and the other by Khetrapado. The petitioners prayed that 
they might be substituted or added as parties to the suit, that 
leave might be granted to them to amend the plaint, and that 
two of the three original plaintiffs, Mritunjoy and Gopal, might 
either be removed from the suit or transferred to the category of 
defendants. The Subordinate Judge rejected these applications 
on the 27th June, 1910, and we are now invited to consider the 
propriety of his order. We may state at once that the learned 
Judge appears to have taken a very narrow and restricted view 
of his powers and duties in this matter. He held that as there 
had been no devolution or assignment of interest during the 
pendency of the suit, no question of substitution or addition of 
names could possibly arise. He also held that if the applications 
were granted, the nature of the suit would be altered, and con- 


‘cluded that, on this ground alone, they must be refused. In our 
- opinion, the view taken by the Subordinate Judge is erroneous 


and cannot possibly be supported. 

In so far as one of the petitioners, Khetrapado, was con- 
cerned, it may be observed that he was one of the original 
plaintiffs in the suit ; in so far, however, as the other petitioner 
Charu Chunder Dutt was concerned, in case his application was 
granted, the result would be the addition of a new party as 
plaintiff in the suit. But both these cases are completely 
covered by Order 1, Rule 10, Sub-Rule (1) of the Code of Civil 
Procedure of 1908. That Rule provides that where a suit has 
been instituted in the name of a wrong person as plaintiff, or it is 
doubtful whether it has been instituted in the name of the right 
plaintiff, the Court may, at any stage of the suit, if satisfied that 
the suit has been instituted through bona fide mistake and that 


Vou. XIL) HIGH COURT, 541 


it is necessary for the determination of the real matter in STOI 


dispute so to do, order any other person to be substituted or 1910, 
added as plaintiff upon such terms as the Court thinks just. Charu ökande Dutt 
This Rule corresponds to Rule 2 of Order 16 of the Rules of sont ith dét 
the Supreme Court in England, and it has been uniformly held Singh. 
there that this Rule contemplates cases in which a suit is  3fookerjee, J. 
brought by a plaintif who subsequently discovers that he oa 
cannot get the full relief he seeks without the joinder of some 

other person as co-plaintiff, or where it is found that some other 

person and not the original plaintiff is entitled to the relief 

claimed. In the former contingency, a new party has tobe 

added, and in the latter, a new party has to be substituted. No 

doubt, the Rule is applicable only to cases where it is established 

that the suit has been improperly instituted through a bona fde 

mistake; but such mistake may obviously be one of fact or in 

law. If any authority is needed for this proposition, reference 

may be made to the cases of Duckett v. Gover (1) and Hughes v. 

The Pump House Hotel Coy, Ld. (2). Inthe latter case, it was 

pointed out that where the Court of first instance takes one 

view of the law and the Court of appeal takes a contrary view, 

that in itself is sufficient evidence of dona fide mistake. In the 

case before us, the Subordinate Judge in the suit for construction 

of the will of Sures Chunder Ganguly held that the dedication 

was inoperative in law and that consequently his grandsons were 

entitled to his whole estate. That view was subsequently 

negatived by a Full Bench of this Court which overruled a 

series of decisions in which the contrary view had been taken. 

It is obvious that when the plaintiffs instituted the suit for 

accounts on the 4th August, 1909, they based their claim on the 

decision of the Subordinate Judge which was supported by a 

series of decisions of this Court. Subsequently, they found that 

this position was no longer tenable, that the dedication was 

valid in law, and that one of the original plaintiffs was entitled to 

maintain the suit, not in his character as a person interested in 

the estate of Sures Chunder Ganguly but as a person who had 

obtained Letters of Administration asa joint shebait of the 

idol to be established under the direction in the will of the 

testator. The other applicant, Charu Chunder Dutt, who 

had defended the suit for construction of the will and had secured 

its withdrawal inthis Court, had also obtained Letters of 
Administration as one of the shebaits. What possible objection 


(1) (1877) 6 Oh, D. 82. (2) (1902) 2 K, B, 485. 
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can there be to the addition of these two persons as parties to 
the suit? Even assuming that a question of limitation could 
arise upon addition or substitution of a plaintif under such 
circumstances [Ravji v. Mahadeb (1)], it is conceded that no 
question of limitation can arise here, because the executor 
against whose representative accounts are sought, died on the 
30th June, 1908, and the applications for addition or substitution 
of the petitioners as parties to the suit, were, made on the 
12th May, 1910. The learned vakil for the defendant opposite 
party has, however, confessed with cynical frankness that if the 
applications ofthe petitioners are refused, he proposes to have 
the suit dismissed on the ground that, in the events which have 
happened, the original plaintiffs are not entitled to proceed with 
the suit, and to leave it open to the petitioners to institute a 
fresh suit for accounts against the representative of the 
executor, A Court of Justice, however, will not encourage such 
wasteful litigation. In our opinion, there can be no doubt that 
the order for substitution ought to have been made by the 
Subordinate Judge. The view we take, is supported by the 
cases of Gofal Dass Agarwallah v. Budree Dass Sureka (2) and 
Seshamma v. Chennappa (3). But the learned vakil for the 
opposite party has contended that an application of this character 
ought not to be granted if it is established that the original 
plaintifs had no cause of action at the time when the suit was 
instituted. He has not referred usto any authority in support 
of this view, although his contention is, perhaps, to some extent, 


‘supported by the decisions of the Bombay High Court in the cases 


of Bhanu Tukaram Shet v. Kashinath Pand Shet (4) and 
Sayad Abdul Hak v. Gulam Filani (5). The contrary view, 
in our opinion, is obviously well-founded on principle, and is 
amply supported, not only by the cases to which reference has 
been made but also by the decision in Chunder Coomar Roy v. 
Gocool Chunder Bhuttacharjee (6), as also by the recent decision 
of the Madras High Court in the case of Krishna Bat v. The 
Collector and Government Agent, Tanjore (7). The learned vakil 
for the defendant has also argued that the case of an administra- 
tor stands on a different footing from that of an executor, that 
the title of an administrator does not relate back tc any, period 


(1) (1897) I. L. B. 22 Bom. 672. (4) (1895) L L. R. 20 Bom, 587, 

(2) (1908) I. L. R. 83 Calo. 657. (5) (1898) I. L. B, 20 Bom. 677. 

(3) (1897) I. L. R. 29 Mad. 487. (6) (1879) I. L. R. 6 Oale, 870. 
(7) (1£07) I. L, R. 80 Mad. 419. 


Yor- Xt. Hian couRt, 


anntecedent-to the grant of administration, that in this view the 
petitioners had no right of suit when the action was commenced, 
and that consequently they cannot be appropriately added or 
substituted as parties plaintiffs in the pending suit. There is some 
apparent force in this contention. See Wankford v. Wanéford (1), 
wheré it was ruled that an administrator is not entitled to institute 
an action before he has obtained Letters of Administration. [See 
also Phillips v. Hartley (2) and Tattersal v. Ashworth (3). See, 
however, Daniell on Chancery Practice 352.] But it must be 
remembered, as pointed out by Baron Parke in Morgan v. 
Thomas (4), that this principle has its limitations ; although an act; 
done by a party, who afterwards becomes administrator, to the 
prejudice of the estate, is not made good by subsequent adminis- 
tration, yet if the act is for the benefit of the estate, the order 
relates back, so that by virtue of the appointment the adminis- 
trator is able to recover against such persons as have inter- 
fered with the estate and thereby to prevent it from being pre- 
judiced and despoiled.. Thorpe v. Stallwood (5), Foster v. Bates (6), 
and Searson v. Robinson (7), Williams on Executors, roth Ed., 
Vol. I. p. 409. In the case before us, it is not open to the repre- 
sentatives of the original executor to contend that the petitioners 
are not entitled to claim an account from them, merely because 
they were not appointed administrators till the 3rd May, 1910. 
Upon their appointment as administrators on that date, they 
became clothed with the right to take the accounts of the 
executor who was apparently in charge of the estate till his death 
on the 30th January 1908. Baroda Prosad v. Gajendra Nath (8). 
We, therefore, feel no doubt as to the propriety of the order we are 
about to make in this case. 

The learned vakil for the opposite party has finally urged 
that it is not competent to this Court to interfere with the order 
of the Court below, in the exercise of either its revisional juris- 
diction or its powers of superintendence under the Charter Act. 
He has contended that the order now assailed is an interlocutory 
order and that consequently the Court is powerless to set matters 


(1) (1700) 1 Salkeld 301. (2) (1827) 8 O. & P 121, 

(8) (1908) 1 Annual Practice (1910) 189, 177. 

(4) (1858) 8 Exch, 307. 

(6) (1848) 5 M. & G. 760, 63 R., R., 474, 

(8) (1843) 1? M, & W. 238, 67 B. Ball, 

(FD (1861) 2 F, & F., 851. (8) (1909) 90. L. J. 888 (404). 
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right, though fully satisãed that the order is wholly unjust and- 
erroneous. We do not feel pressed by this argument, which is- 
invariably the last resort of a litigant when convinced that the - 
order he has obtained from the Court below is contrary to law 
and cannot be defended on the merits. The decisions in 
F¥adoopuitee Chatterjee v, Chunder Kant Bhuttacharjee (1), 
Khettramont v. Syama Churn (2), Dwarka Nath Sen v. Ktsort 
Lal Gosain (3), Promotha Nath v. Rakhal Das (4), Baolt Bibi v.- 
Hamijuddt (5), and Golap Khan v, Bhola Nath Marik (6), 
show that tnis Court may interfere in cases of this descrip- 
tion, if otherwise grave and irreparable injury will be done to 
one of the litigants. These six cases deal with the question of 
addition of parties to pending suits ; in five cases, the subor-: 
dinate Court had erroneously refused to add the petitionér asa 
party ; in another case, the Court below had erroneously made: 
an order of the contrary description and thus brought on the 
record a person who was not entitled to be made a party to the 
suit; in every instance, the order of the Court below was dis- 
charged. A reference, again, to the cases of Gobind Mohan 
Doss v. Kunja Behary Doss (7), Amjad Ali v. Ali Hossatn (8), 
Ramrup Das v. Mohunt Shujaram (9), will show; that 
it ig within the powers of this Court to interfere with 
interlocutory orders, if the Court is satisfied that such in- 
terference is needed in the interests of justice. In the case 
before us, as we have already pointed out, the petitioners, as 
administrators appointed by a Court of competent jurisdiction to 
the estate of Sures Chunder Ganguly, are entitled to take accounts 
from the representative of the original executor. Indeed, the deci- 


_ sion of this Court in the case of Baroda Prosad Banerjee v; 


Gajendra Nath Banerjee (10), shows conclusively that it is their 
duty to do so, and that in the event of their failure to take such 
accounts from the representative of the original executor, 
they are themselves liable to render accounts. There can be 
no question, therefore, that they ought to be added as parties- 
to the suit, l 


(1) (1868) 9 W. R. 309. (5) (1910) 12 O. L. J. 267. 
(2) (1894) I. L. R, 21 Cale, 589. (6) (1910) 12 0. L. J. 648. 
(B) (1910, 11 O. L. J. 426. (T) (1909) 10 0. L, J. 407, 
(4) (1910) 11 O. L. J. 420. (8) (1910) 12 0. L. J. 519. 


(9) (1910) 12 0. L, J. 211, 14 0. W. N. 983, i 
(10) (1909) 9 C, L. J. 883 (405). 
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The result is that this Rule is made absolute, the order 
of the Court below is discharged, and the two petitioners 
are added as- plaintiffs in the account suit. The other plain- 
tiffs, Mirtunjoy and Gopal, will be removed from the cate- 
gory of plaintiffs and made defendants in the suit, which will, 
therefore, proceed as reconstituted at the instance of the present 
petitioners: The petitioners will have liberty to amend the 
plaint and the defendants will also be allowed opportunity to 
file fresh written statements. ° 

The costs of this Rule will be costs in the suit. We assess 
the hearing fee at three gold mohurs, 


A. T. M. Rule made absolute. 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
GOLAP KHAN 


V. 


BHOLANATH MARICK.* 


Party, application to be mada —Attaching oreditor—Attachment of fund before 
reference—-Compromise between judgment-debtor and other claimants after 
referonos, tf valid—Qivil Procedura Code (Act F of 1908) See. 64, O. 28, 
R. I—Land Acquisition Act (I of 1894). Beo. 54— Appeal. 


Section 54 of the Land Aoquisition Act deals with orders made between. 
parties to the proceeding before the District Judge. Hence an order rejeoting 
au application by a pereon to be made a party on the ground that he had no 
loous standi isnot appealable. — 

Where a person obtained an attachment of the compensation money, in 80 
far as it represented the interest of his judgment-debtor, before a reference 
was made and after the reference and during the pendency of the proceedings 
in the Civil Oourt, the judgment-debtor put in a petition of compromise by 
which he abandoned his claim to the compensation : 

Heid, that the effect of the compromise was to transfer the interest whioh 
-the judgment-debtor possessed to the other claimants and such transfer was 
contrary to the provisions of section 64 of the ode of Oivil Procedure of 1908 ; 
that such compromise could not be given effect to, as it was unlawful within 
the meaning of O. 23, R, 3 of the said Code ; that the attaching creditor should 
have been made a party to the proceeding in the civil Court. 


Application for Revision. . 

Application to be made party in a Land Acquisition case. 

The facts of the case and arguments appear sufficiently from 
the judgment, 

Babu Surendra Nath Guha for the Petitioner. 

Babu Samatul Chandra Dutt for the Opposite Party. 


* Civil Bule No. 721 of 1910, against the decision of A. Goodeve, Esq. 
Land Aoquisition Judge of 24-Perganaha, dated the 17th January, 1910, 
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‘ 


On. . The judgment of the Court was delivered by 
1910. Mookerjee J.—We are invited in this Rule to set aside an 
Golan Khan order by which the Court below has declined to investigate the 
v o, claim put forward by the petitioner in an apportionment case 
Bholanath Marick, 


pas under the Land Acquisition Act. The circumstances under 
which our interference is sought are not disputed. On the 
21st August, 1909, the Collector made his award, and as there 
was a dispute asto the apportionment of the compensation, he 
made a reference to the civil Court. The dispute was amongst 
three persons, one of whom, Amulya Charan Marick, had put 
forward a claim toa third share of the compensation money on 
the 30th June, 1909. Before the reference was made by the 
Collector, the present petitioner had obtained an attachment of 
the fund in Court in so far as it represented the interest of 
Amulya Charan Marick. After the reference and during the 
pendency of the proceedings in the civil Court, on the 
4th September, 1909, Amulya Charan Marick put in a petition of 
compromise by which he abandoned his claim to the compensation 
money. The petitioner thereupon appeared and applied to be 
made a party to the proceedings. His allegation was that the 
attachment obtained by him affected a sum of Rs. 665-5 annas out 
of the share which belonged to Amulya Charan Marick. 
This application was opposed by the other claimants in whose 
favour Amulya Charan had surrendered his claim. The Land 
Acquisition Judge held that the petitioner had no locus standi 
and dismissed his application. This was followed by an order 
drawn up in accordance with the petition of compromise 
which was accepted by the original claimants. We are now 
invited to set aside this order on the ground that the petitioner 
was entitled to be heard and that he ought to have been given an 
opportunity to establish that Amulya Charan had a well-founded 
claim to a share of the compensation money. In answer to this 
contention, it has been argued that the Rule ought to be 
discharged because the order is appealable. On the merits, it 
has been contended that the petitioner has no kcus standi and 
that in any event as he has his remedy by a regular suit, no 
relief ought to be afforded to him in these proceedings. 

In our opinion these contentions are not well-founded and 
must be overruled. In so far as the preliminary objection is 
concerned, it is not necessary to deal with it at any length. 
Reliance has been placed upon section 54 of the Land 
Acquisition Act to show that the order is appealable as a 
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decree. This contention clearly cannot be sustained. Section 54 
deals with orders made between parties to the proceeding before 
the District Judge. The petitioner before us was never made a 
party to the proceedings. Jn fact, his application to be made a 
party was dismissed on the ground that he had no locus standi, 
It was next suggested that the application might be deemed 
as made under Order 22, Rule 10 of the Code of Civil Procedure 
of 1908, and that treated as an order under that Rule it was 
appealable. It is clear, however, that Rule ro has no application, 
because it deals with cases of assignment, creation or devolution 
of any interest during the pendency of a suit. Here, if 
the case of the petitioner is well-founded, the interest which he 
claims was acquired by him before the reference was made by. 
the Collector. The petitioner was entitled to be added asa 
party, not under Rule 10, but on the ground that he was.a person 
interested in the subject-matter of the litigation and that no 
order ought to have been made for its disposal without any 
opportunity afforded to him to establish his claim. The order, 
therefore, is clearly not appealable. But even if it were conceded 
that the order- was open to appeal, it is clear that there is no 
substance in the objection, because it would be open to this 
Court to treat the application asa memorandum of appeal, as 
was done by a Full Bench of this Court in the case of Mahomed 
Wakiduddim v. Hakimin (1). The preliminary objection must, 
therefore, be overruled. 

We must next deal with the case on the merits. The 
learned vakil for the opposite party has contended that 
_ the effect of an attachment of the fund in Court was not 
to create any title in favour of the petitioner, and that 
consequently the petitioner is not entitled, assuming that his 
judgment-debtor had any interest in the compensation money, 
to enforce his claim in the present proceedings. In support of 
this view, reliance has been placed upon the decision of the. 
Judicial Committee in the case of Mott Lal v. Karvab-ul-din (2), 
where their Lordships observed that an attachment under 
Chap. XIX of the Code of 1882 merely prevents an alienation 
and does not give title. Reference has also been made by the 
learned vakil for the opposite party to the case of Norton y, 
Yates (3), as an authority for the proposition that it cannot 


(1) (1898) I. L. R. 25 Calo. 757 F. B. 
(2) (1897)'L. B. 24 I. A. 170, I. L. B. 25 Oalo, 179. 
(3) (1906) 1 K. B. 112. 
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be affirmed as an inflexible rule of law that the moment 
an order of attachment is served on a garnishee the property 
in the debt due from him is absolutely transferred from the 
judgment-debtor to the judgment-creditor. It was observed 
in the case mentioned that the real effect af such an order was 
to entitle the judgment-debtor to tell his creditor that he was 
not going to pay him but would pay the man who had obtained 
the garnishee order. This position need not be disputed. But 
the question in controversy between the parties before us 
really is, whether the compromise effected by the claimants 
was not substantially in contravention of the provisions of 
section 64 of the Code of 1908. That section provides that where 
an attachment has been made, any private transfer or delivery 
of the property attached or of any interest therein and any 
payment to the judgment-debtor of any debt, dividend or other 
monies contrary to such attachment shall be void as against all 
claims enforceable under the attachment. We must assume for 
the purposes of the present Rule that Amulya Charan Marick 
was really interested in a third share of the compensation money 
as alleged by the petitioner. If he had such interest, it is 
obvious that the effect of the compromise was to transfer the 
interest which he possessed to the other claimants ; such transfer 
after the attachment and the subsequent delivery of the funds 
pursuant thereto were clearly contrary to the provisions of 
section 64. It follows consequently that the Court below ought 
not to have given effect to such compromise, because under 
Order 23, Rule 3 of the Code of 1908 the Court must determine 
whether the agreement or compromise was lawful before effect 
is given to it. The position, therefore, is obvious that the 
claim of the petitioner ought not to have been ignored ; he should 
have been made a party and his claim properly investigated. 
We -may add that it has not been disputed, and in view of the 


. decisions of this Court in Promotha Nath v. Rakhal Das (1), 


Dwarka Nath v. Ktsort Lal (2) and Baolt Bibi v. Hanifudads (3), 
it cannot be successfully disputed that, if it is held that the 
apportionment question should not have been disposed of 
without opportunity afforded to the petitioner to establish his 
allegations, this Court has ample power to set matters right. 

The result is that this Rule is made absolute, the order of 
the Land Acquisition Judge made on the 17th January, Ig10 


G) (1910) 11.0. L. J. 420. (2) (1910) 11 O. L, J. 426, 
(8) (1910) 12 0, L, J. 267. 
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discharged, and the case remitted to him in order that the claim 
of the present petitioner may be investigated, Ifitis determined 
ultimately that the claim is well-founded, the present opposite 
party who has taken out the money pursuant to the erroneous 
order now set aside, must be compelled to refund the sum, The 
petitioner is entitled to his costs of this Court. We assess the 
hearing fee at two gold mohurs. 


A. T. M. Rule made absolute ; case remitted. 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SARBA SUNDARI DASI 


v, 
HARENDRA LAL ROY CHOWDHURI.* 
Deeres, emwsoution of —Civil Procedure Oode (Act V of 1908) 0.21, R 80—- 


Olaimant, if bound by recital in deoree—Bengal Tenancy Act (VILL of 1885), 

Seo. 170— True nature of property, Court if can ascertain. 

A claimant under O. 21, R. 80 of the Code of Civil Procedure is in no way 
bound by the recital in the decree under execution, a decree to which he 
was no party, 

When the jurisdiction of a Court is sought to be excluded on the ground 
that the property attached is of a particular description, it is open to the Court 
to ascertain the true nature of the property. 

Application for Revision by the Decree-holder. 
Objection, under O. 21, R .60 of the Code of Otvil Procedure, 


to the execution of decree for. arrears of rent. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Shibaprosonno Bhattacharya for the Petitioner. 
-© Babus Debendra Nath Ghose and S16 Chandra Palit for the 
Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J —wWeare invited in this Rule to set aside an order 
made by the Court below under Order 21, Rule 60, of the Code 
1908 which corresponds with section 280 of the Code of 1882. 
It appears that the petitioner before us in execution of a decree 
for arrears of rent attached the disputed property, whereupon the 
opposite party preferred a claim under Order 21, Rule 58 of the 
Code on the allegation that they were in possession of the 


* Civil Rule No. 75 of 1910, against the decision of Babu A. O. Dutt, 
unei of cea dated the llth Repair, 1909, ) 
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property which was not liable to be sold in execution of the decree 
obtained by the petitioner. The petitioner thereupon contended 
that Order 21, Rule 58 had no application by reason of the 
provisions of section 170 of the Bengal Tenancy Act. That 
section provides that sections 278 to 283 and 310A of the Code 
of Civil Procedure shall not apply to a tenure or holding attached 
in execution of a decree for arrears due thereon. The claimants 
in answer to this objection contended that the property attached 
was neither a tenure nor a holding within the meaning of the 
Bengal Tenancy Act. The Court below has investigated this 
point and has come to the conclusion that the property attached 
is a piece of homestead land, let out for building purposes, to 
which the provisions of the Bengal Tenancy Act have no 
application. In this view, the Court has held that section 170 
of the Bengal Tenancy Act does not exclude the operation of 
Order 21, Rule 58 of the Code, and as the claimants have 
established their allegation, the claim must be allowed. We -are 
now invited to set aside this order on the ground that it was not 
open to the Court below to determine the nature of the property 
attached, and that the claimants were bound by the statement in 
the decree under execution, that the property was one upon 
which the rent was a first charge under section 65 of the Bengal 
Tenancy Act. In our opinion, there is no foundation for these 
contentions. The claimants, under the general law, were entitled 


‘to the benefit of the provisions of Order 21, Rules 58 to 60 of the 


Code of Civil Procedure. Their allegation was that the property 
which was owned by them and of which they held possession 
had been improperly attached by the decree-holder in execution 
of his decree against persons who had no interest whatsoever in 
the holding. The decree-holder sought to exclude the operation 
of Order 21, Rules 58 to 60 upon the allegation that the property 
attached was atenure or holding within the meaning of section 170 
of the Bengal Tenancy Act. It is manifest that the claimants 
are in no way bound by the recital in the decree under execution, 
a decree to which they were not parties. When the jurisdiction 
of a Court is sought to be excluded on the ground that the 
property attached is of a particular description, it is undoubtedly 
open to the Court to ascertain the true nature of the property ; 
otherwise’the result would be that any person who had obtained 
a decree upon the allegation that the provisions of the Bengal 
Tenancy Act were applicable to the particular property, would 
be placed in a position to commit a fraud. We must, therefore, 
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hold that the Court below had jurisdiction to investigate 
the claim. 

The result is that this Rule is discharged with costs. 

We assess the hearing ee at two gold mohurs, ~ 


A. T. M. Rule discharged. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


SARAJENDRA KRISHNA DEB 
r v., 
i SANYASI CHARAN GHOSE AND OTHERS.* 
Rent suit— Plaintiff, if can bo compelled to accept paymant of rent from stranger 
—Bengai Tenancy Act ( VIII of 1885), Secs. 170, ITI, 


A deoree cannot be made against the defendants on the record, who have 
made no admission of liability, nor can it be made against a stranger who is 
not a party to the suit, 


A plaintiff can not be compelled to accept payment of rent from a person 
who was not established to be his tenant and who was not a party to the suit, 
Such a case is not governed by sections 170 and 171 of the Bengal Tenancy 
Act which apply only to proceedings in exccution of a de-ree for arrears 
of rent. 


Application for Revision by tke Plaintiff, 
Suit for arrears of rent. 
, The facts of the case and arguments appear sufficiently from 
the judgment. 
- Babu Mohini Mohun Ghiekerbutt for the Partitioner. 
None for the Opposite Party. 
- The judgment of the Court was delivered by 


Mookerjee J.—In this Rule we are invited to set aside two 
Orders, one made by the Court of first instance on the 


15th July, 1909, and the other by the Court of appeal below om 


the 19th November, 1909. The petitioner before us sued certain 
persons as his tenants for arrears of rent. The case was fixed for 
hearing on the 1sth July, 1909. On that date, a person of the 
name of Anukul Chandra Hazra appeared and applied for leave 
to deposit the full amount of the claim with costs. The 
applicant was not a party to the suit and did not even apply to 


* Civil Rules Nos. 4736 and 4737 of 1909, against an order of G. Gordon. 


Req. District Judge of 24-Perganas, dated the 25th November 1909, affirming 


that of Babu Amrita Lal Palit, Munsiff of Ali pur, dated the 15th J uly, 1908, 
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be placed on the record; but upon his application, the Court 
proceeded to record the following order: “The purchaser of 
the land has paid into Court the entire amount claimed with 
costs. The plaintiff is directed to take the money in satisfaction 
of his claim. The suit is dismissed.” The plaintiff then applied 
to the District Judge to set aside this order in the exercise of 
his revisional powers under section 153 of the Bengal Tenancy 
Act, as the original Court had been specially empowered to 
exercise final jurisdiction in the matter. The, District Judge 
dealt with the merits of the case and held that under sections 170 
and 171 of the Bengal Tenancy Act the order of the Court of 
first instance could be supported. In this view, he declined to 
interfere. We are now invited to discharge both these orders, 
In our opinion, neither of them can be supported upon any 
intelligible principle of law. The deposit was made by a stranger 
to the suit, who alleged that he had purchased the tenancy from . 
the defendants. He had obviously no Jocus stand? in the.matter, 
and the plaintiff could not be compelled to accept payment of 
rent from a person who was not established to be his tenant 
and who was not a party to the suit. Besides, if the amount 
claimed was brought into Court, that was an admission that 
the plaintiff had a good cause of action when he commenced 
the suit; the only logical course, therefore, would be to 
decree the suit with costs and leave the plaintiff to withdraw 
the sum deposited if satisfaction of his decree. But, a decree 
could not be made against the defendants on the record, 
who made no admission of liability, nor could it be made 
against the stranger petitioner who was not a party to 
the suit. The order of dismissal made by the Court of 
first instance was, therefore, clearly erroneous and cannot 
be supported. The order passed by the learned District 
Judge is equally unsustainable; sections 170 and 171 of the 
Bengal Tenancy Act upon which he relies have obviously no 
application to the case. Recourse may be had to those 
provisions only in proceedings in execution of a decree for 
arrears of rent. Here the plaintiff has not yet obtained a 
decree, and therefore no question can possibly arise about 
either the satisfaction of the judgment-debt under section 170, 
clause (2), or the saving of the interest of a person which would 
be voidable by the execution sale under section 171. 

The result, therefore, is that this Rule is made absolute and 
the. orders referred to discharged. The case will be remitted to 
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the Munsiff in-order that he may proceed to deal with it in SIYIN, 
ccordance with law. 1910. 
It is conceded that this decision applies in principle to Rule , aaj gidra Koin r 
No. 4737 of 1909. That Rule also is made absolute and the case 
sent back to the Munsiff to be dealt with in accordance with. the Sanyasi Olaran 
directions given in this judgment. hosa; 
There will be no order as to costs, as the Rules have not Movkerjea, J. 


been opposed. 
A. T. M, Rules made absolute ; cases remitted, 





Before Mr. Fustice Mookerjee and Mr, Fustice Carnduff. 


In RE KALI PROSONNO BOSU CHOWDHURY Omk; 

k AND 1910. 

KALI KUMAR BOSU CHOWDHURY, Muxurears.* May, 23. 
Legat Praotitioners Aot (XVIII of 1870), Seo, 12-—Professional men—Con- > 


viotions— Defect of character—Unfit to practise—Inviting Court to arrive 
at different conclusion, tf permissible—Conviction, if conclusive. 


It is not open to persons convicted of an offence to go behind their con- 
viction and to invite the Court dealing with a reference under section 12 of 
the Legal Practitioners Act, to examine the facts with a view to arrive at the 
conclusion that the conviction was in substance erroneous. 

The convictions are not conclusive in the sense that merely because those 
persons have been convicted of a criminal offence, they are necessarily liable 
to be suspended or dismissed under section 12 of the Act. 

"Rule to show cause why the two mooktears named should 


not be suspended or dismissed. 


Babus Mahendra Nath Roy and Surendra Nath Guha showed 
cause against the Rule. 


The judgment of the Court was delivered by 


Mookerjee J.—The Rule now under consideration was issued 
under section 12 of the Legal Practitioners Act of 1879, and 
called upon two Mukhtears Kali Prosonno Bosu Chowdhury and 
Kali Kumar Bosu Chowdhury who practised at Munshiganj to 
show cause why they should not be suspended or dismissed on 
‘the ground that they have been previously convicted of a criminal 
offence implying a defect of character so as to unfit them to be 
Mukhtears. It appears that the Mukhtears laid claim to a 
chur which has recently been formed in the river Padma near 
Munshiganj. This led to disputes followed by a criminal. 


* Olvil Bule No, 1845 of 1910, qudzr the Legal Practitioners Act, 
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proceeding under section 145 of the Criminal Procedure Code. 
The result was that the chur was attached and the Collector settled 
the property with one Arabali., On the 17th September; 1906, 
there was an unlawful assembly on the attached chur ; this led 
to a prosecution of all the persons who had taken an active part 
as members of the unlawful assembly. They were convicted and 
their conviction was subsequently affirmed by this Court. Later. 
on, proceedings were commenced against these two Mukhtears 
on the ground that they had committed an offence under 
section 150 of the Indian Penal Code. That section provides 
that whoever bires or engages or employs or promotes or connives 
at the hiring, engagement, or employment of any person to join 
or become a member of any unlawful assembly, shall be punish- 
able asa member of such assembly and for any offence which 
may be committed by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, engagement or 
employment, in the same manner as if he had been a member 
of such unlawful assembly or himself had committed such 
offence. On the 27th August 1908, these two persons were 
convicted by the District Magistrate and sentenced to paya 
fine of Rs, 1,000 each under section 150 read with section 144 of 
the Indian Penal Code. On appeal, this conviction was affirmed by 
the Sessions Judge on the sth November, 1908. The question, 
therefore, which requires consideration is, whether these persons 
have been convicted of a criminal offence which implies a defect ` 
of character so as to unfit them to be Mukhtears. The learned 
vakil who has appeared to show cause in answer tothe Rule, 
has contended that the facts as they are stated in the judgment 
of the District Judge are erroneous and that the incident took 
place, not onthe attached property but on an adjoining chur 
owned by these two persons and in the occupation of their 
tenants. In our opinion, it is not open to these two persons to 
go behind their conviction and to invite us to examine the facts 
with a view to arrive at the conclusion that the conviction was 
in substance erroneous. This position is amply supported by 
the decision of their Lordships of the Judicial Committee in 
the case of Jn re Rajendro Nath Mukerji (1). No doubt, the 
convictions are not conclusive in the sense that merely because 
these persons have been convicted of a criminal offence, they 
are necessarily liable to be suspended or dismissed under 
section 12 of the Legal Practitioners Act. This in fact is clear 


(1) (1899). L, R. 26 I. A. 249, L L. R. 22 All, 49. 
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from the provisions of the section itself, which show that before 
a legal practitioner can be suspended or dismissed under that 
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‘ section, it must be proved that the conviction is for a criminal jy re Kali:Prosonno 


offence which implies a defect of character so as to unfit him to 
be a member of the profession. We must, therefore, examine 
the facts as found by the criminal Court and determine the true 
position of these two persons. Now, the facts are fully set out 
in the judgment of the District Magistrate and are summarised 
by him. The accused were parties to the case under section 145 of 
the Criminal Procedure Code, in the course of which they laid claim 
to the ‘disputed ‘chur. The effect of the order of attachment 
was to deprive them of any access to the property, and its 
subsequent settlement with Arabali by the Collector as Receiver 
made it obligatory on them to have recourse to a civil suit and 
not to take the law into their own hands; but they chose to 
adopt the latter course. On the 19th September 1906, they 
collected a number of armed men who formed an unlawful 
assembly with a view to take forcible possession of the chur, 
and both Kali Kumar-and Kali Prosonna were seen taking an 
` active part in collecting these armed men. If these facts are 
accepted as amply proved by the evidence on the record of the 
criminal case, there is no question that the District Magistrate 
was quite correct when he stated that the offence of which the 
accused had been convicted -was of a serious character. An 
offence of this description committed by any person would be 
Serious, but when it is committed by members of the legal 
profession, its gravity is obviously enhanced. In addition to 
this, it must be remembered that the course which these persons 
deliberately adopted amounted to a defiance of the authority 
of the Court in which they practised. The learned vakil who 
has appeared on their behalf has invited our attention to the 
cases of Jn re Koylash Nath Chowdhry (1) and In re Durga 
Charan (2) to show that although pleaders or mukhtears may 
have been convicted of a serious criminal offence, the Court 
would not asa matter of course makean order for suspension 
or dismissal. In the first of these two cases, a mukhtear had 
been convicted of the offence of wrongful restraint of a raiyat 
as also of an offence against the revenue laws, In the second 
case, a pleader appears to have been convicted of the offence of 
cheating. But in both these cases, no action was taken under 
the Legal Practitioners Act. These cases, however, do not lay 


(1) (1871) 16 W. B. Or. 41, (2) (1885) I. L, B, 7 All, 290, 
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down an inflexible rule of law for our guidance. As was pointed 
out in the case of Jz re Weare (1) which was quoted with 


approval by the Judicial Committee in the case of Jn re Rajendra ` 


Nath Mukerji (2); the Court will not hesitate to strike off the 
roll a solicitor who has been found guilty of a serious offence, 
even though such offence has not been committed in relation to 
his profession. See also, Zn the matter of a High Court Vakil (3), 
In the matter of Two Second Grade Pleaders (4), In re Blake (5), 
In re Elton (6), In re Cooper (7) and Jn re Brounsall (8), which 
indicate that the test to be applied is, whether he is fit to 
continue to be an officer of the Court. In our opinion, there 
can be no room for reasonable doubt that the case before us is 
one in which anorder under section 12 ought to be made, and 
the only question is as to the terms of the order, in view of the 
circumstances to which our attention has been drawn. The 
offence was committed so far back as the 19th September 1906, 
The conviction took place on the 27th August 1908, the result 
of which was to impose on both these persons a fine of Rs. 1,000 
each. They have also been put to considerable expense in 
defending themselves inthe criminal case as also in the present 


‘proceedings. It has also been stated that they are both men of 


considerable standing in the profession, and, any order we may 
make is likely to affect their position and prospects and will 
-undoubtedly produce a deterent effect, In view of all these 
circumstances, we are inclined to take a merciful view of the 
case, and we direct accordingly that the petitioners be suspended 
from practice for three months. 

A. T. M. Order for suspension. 


(1) (1893) 2 Q. . 489. (2) (1899) L. R. 26 I. A, 942, 


. W. N. 159, 20 M. L 
(4) (1910) 1 Mad ` W. N. 813, 20 M. EJ 108. 
(5) aye 8 El. & El. 34, (7) (1898) 67 L. J. Q. B. 278. 
(6) (1897) 13 T. L, R. 892. (8) (1778) Cowper 829. 


Before Mr. Fustice Mookeryee and Mr. Fustice Sharfuddin. 


MANILAL GUZRATI 
v. 
HARENDRA LAL RAI CHOWDHRY.* 

Plaint, amendment of—Changing character of suit—Order, propriety of, if oan 
be questioned, after aocospting costs—Civit Procedure Code (Act V of 
1908), 0.68. R. 17—~Amendment, when allowed, 

A party who has adopted an order of the Oourt and acted under it, cannot, 


* Qivil Rule No, 8635 of 1910, against an order of Babu Bidhu Bhusan 
Banerjee, Subordinate Judge of Hooghly, dated the 21st July, 1910, 
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after he has enjoyed a benefit under the order, contend that it is valid for one 
purpose and invalid for another, But the rule is inapplicable where the order 
was so framed as to make it practically obligatory upon him to adopt, 

Tinkler yv. Hilder (1) distinguished. 

Rule 17 of Order VI of the Code of Civil Procedure authorizes the Court to 
allow at any stage of the proceedings an amendment of the pleadings in such 
manner and on such terms as may be just, and renders it obligatory upon the 
Court to make all such amendment as may be necessary for the purpose of 
determining the real question in controversy between the parties. 

Where in the plaint as originally framed the plaintiff sought an injunction 
on the ground that the decree under execution was fraudulent, but the 
amendment sought was an alternative ground in support of the injunction, 
namely, that as the result of previous litigation upon which the title of the 
plaintiff was founded, the decree was inoperative against him : 

Held, that the effect of the amendment sought was not to convert the suit 
into another of a different and inconsistent character. 

Rally v. Goshen (2) followed, 

The allowance of amendment, in every stage of the case, rests with the 
disoretion of the Oourt, Amendments must not be allowed to prejadice the 
substantial rights of the party in favour of whose opponent the amendment is 
allowed, but observing due caution in that regard, the time and extent of each 
amendment are in the judicial discretion of the Court. Leave to amend ought 
to be granted unless the party applying is acting mala fide or by his blunder has 
done some injury to his opponent which cannot be compensated for by costs or 
otherwise. Whether the original omission arose from negligence, carelesaness or 
accidental error, the defect may be allowed to be remedied if no injustice is done 
to the other side, 


Application for Revision by the Defendant. 

Application for amendment of the plaint. 

The facts of the case and arguments appear sufficiently from 
the judgment, 

Babus Mohendra Nath Roy, Biraj Mohan Mozumdar and 
Tarkeswar Pal Chowdhry for the Petitioner. 

Dr. Rash Behary Ghose and Babu Akhoy Kumar Banerji for 
the Opposite Party. 

Cc. A. V 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to discharge 
an order made by the Court below under Rule 17 of Order 
‘6 of the Code of 1908, by which a plaintiff has been 
allowed to amend his plaint. The suit was commenced on the 
yth April 1909; the defendants filed their written statement 
‘on the 21st May; the issues were framed four days later. The 
trial was adjourned from time to time for various reasons 
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not material for our present purpose. On the 24th February 


-I910, the plaintiff applied for leave to amend his plaint. 


This application was refused by the Subordinate Judge on 
the ground that if the plaint was allowed to'be amended, 
the defendants would find it necessary to file a fresh 
written statement and a new issue would have to be raised. 
The trial commenced on the 19th July, 1910, and witnesses 
on behalf of the plaintfff were examined on that date as 
also on the day following. On the z2oth July, the plaintiff 
applied for the framing ofian additional issue. On the zīst 
July, the Subordinate Judge held that the additional issue 
could not be framed unless the plaint was amended. He 
thereupon proceeded to consider whether the plaint should 
be allowed to be amended at that stage, that is, practically to 
review his order of the 25th February, 1910. He came to 
the conclusion that the plaintiff ought to be granted leave 
to amend the plaint upon payment of Rs. 150 as costs to 
the defendants. The costs were paid at once and were 
received by the defendants under protest. The plaintiff then 
amended the plaint by the insertion of a paragraph in 
which certain new facts were stated. The defendants who 
unsuccessfully. resisted theapplication for amendment in the 
Court below have now assailed the order on the ground that 
the Subordinate Judge ought not to have allowed the amend- 
ment, as the effect of it was essentially to change the character 
ofthe suit, This has been controverted on behalf of the 
plaintiff, and we have further been invited to discharge the 
Rule on the ground that asthe defendant acquiesced in the 
order of the Court in so far as they received the adjournment 


‘costs, they cannot now be permitted to question the propriety 


of the order. In support of this proposition, reliance has 
been placed upon the case of Zinkler v., rider (1). 

In so far as the preliminary ground urged by the plaintiff 
is concerned, it has been explained on behalf of the defendants 
that they were compelled to accept payment of the costs 
under orders of the Court and they did so under protest. 
This allegation appears to be well-founded ; consequently the 
principle which underlies the cases of Zinkler v, Hilder (1), 
King v. Simmon (2), Kenard v, Harris (3) and Pearce v. 
Chaplin (4) cannot be properly applied to the present case. That 


(1) (1849) 4 Exch, 187. (3) (1824) 2 B. & O. 801. 
(2) (1845) 7 Q. B. 289. (A) (1848) 9 Q. B, 302. 
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principle is that a party who has adopted an order of the Court 
and acted under it, cannot, after he has enjoyed a benefit under 
the order, contend that it is valid for one purpose and invalid 
for another. Here, the defendants had no choice in the matter. 
The order of the Court was so framed as to make it practically 
obligatory upon them to receive the money. If the learned 
Judge had directed the costs to be paid into Court to the 
credit of the defendants and they had voluntarily withdrawn 
the sums deposited, they might have been debarred from 
questioning the validity of the order. We must, therefore, 
overrule the preliminary ground upon which we are» invited 
to discharge the Rule. 

In so far as the merits of the order are concerned, it 
is necessary to state that the subject-matter of the litigation 
is an one-half share of the property named Gumukpota and 
a smaller share of another property, to both of which the 
plaintiff claims to have acquired title by purchase at a sale 
in execution. In the plaint as originally framed, the plaintiff 
alleged that the defendant in execution of a fraudulent 
decree in a mortgage suit dated the 19th December, 1895, 
and made absolute on the 24th March, 1908, was about to 
bring the disputed property to sale. He, therefore, prayed 
that the defendant might be perpetually restrained from 
proceeding .with execution of his decree. The object of 
the amendment isin substance to show that, apart from the 
alleged fraud, the mortgage-decree of the defendant was not 
enforceable against the property in the hands of the plaintiff, 
because the transactions under which the -plaintiff derived 
his title gave him in law a preferential title to that of the 
defendants. To put the matter in another way, whereas in the 
plaint as originally framed the plaintiffsought an injunction 
on the ground that the decree under execution was 
fraudulent ; in the plaint as amended, he put forward an 
alternative ground in support of the injunction, namely, that 
as the result of previous litigation upon which the title of 
the plaintiff was founded, the decree was inoperative against 
him. The result of the amendment, therefore, has been that 
the plaintiff has been enabled to urge an alternative ground 
in support of his claim for injunction, It is further obvious 
that if this alternative ground is not put forward in this 
suit, it cannot be asserted in another litigation; in other 
words, the plaintiff will be debarred for ever and seriously 
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prejudiced if the amendment is not allowed. The question, 
therefore, arises whether the order for amendment has been 
properly made under Rule 17 of Order 6. That Rule 
authorises the Court to allow at any stage of the proceedings 
an amendment of the pleading in such manner and on such 
terms as. may be just, and renders it obligatory upon the 
Court to make allsuch amendments as may be necessary for 
the purpose of determining the real question in controversy 
between the parties. Now what is the real question in 
controversy between the parties here? Obviously, whether 
the disputed properties are liable to be sold in execution of 
the decree held by the defendant. To determine this question, 
the Court must investigate the true character of the antecedent 
transactions. As to one branch of these transactions, the plaintiff 
charges fraud ; but he asserts in the alternative that apart from 
fraud the defendants have no enforceable claim against him. It 
is impossible to say that the effect of the amendment is to convert 
the suit into another ofa different and inconsistent character. 
Rally v. Goshen, (1); nor can we say, to use the language of Mr. 
Justice Straight in Hamilton v. Land Mortgage Bank (2), that 
the plaintiff coming into Court with one case and hopelessly 
failing to prove it, seeks to succeed upon another and that 
directly in antagonism with his primary allegation. . It cannot 
be rightly maintained, as it was put in Kassnath v. Sadastib (3), 
that by the amendment the fundamental character of the suit is 
altered. As was observed by this Court in Chhayemannessa vy. 
Bastrar Rahman (4), no comprehensive formula can be framed 
to define precisely the power of a Court to allow amendments 
to be made; but this much may be laid down as the cardinal rule 
that the allowance of amendments must in every stage of the 
case rest with the discretion of the Court. Amendments must 
not be allowed to prejudice the substantial rights of the party in 
favour of whose opponent the amendment is allowed; but 
observing due caution in that regard, the time and extent of 
each amendment are in the judicial discretion of the Court. As 
was observed by Bramwell L. J. in Zildesby v. Harper (s), leave 
to amend ought to be granted unless the party applying is acting 
mala fide or by his blunder has done some injury to his opponent 
which cannot be compensated for by costs or otherwise, 
(1) (1898) 1 Oh. 73 (81). (2) (1883) I. L. R. 8 All 456, 
(8) (1893) I. L. R. 20 Gale 805 


(4) (1910) 11 C. L, J, 285, I. L, R. 87 Cale, 899. 
(5) (1878) 10 Oh. D 393. 
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Whether the original omission arose from negligetice, carelessness 
or accidental error, the defect may be allowed to be remedied 
if no injustice is done to the other side, because in the expressive 
phraseology of Bowen L. J., “there is one panacea which heals 
every sore in litigation and that is costs” Cropper v. Smith (1). 


Upon a review of all the circumstances of the present litiga- ` 


tion, we are of opinion that the application for leave to amend was 
improperly refused by the Subordinate Judge in the first instance 
and was rightly granted ultimately. The Rule must, therefore, 
be discharged. As the Subordinate Judge, however, altered his 
opinion, we are not prepared to say that the application to this 
Court was unreasonable, and consequently we make no order 
as to costs, 


A. T. M. Rule discharged., 
(1) (1884) 26 Ch. D. 700. 
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Before Mr. Justice Brett and M and Mr, Fustice Richardson, 
HARISH CHANDRA BISWAS 


v, 
PURIDAS DAS AND oTHERS.* 
Death of defendant-— Will —Substiiution—Eacoutor named in the will—Heir 
ab intestato— Estate of the deceased, how affected. 

Where during the course of a trial, the defendant died leaving a will, and 
the execntor named in the will applied to be substituted in the suit in place of 
the deceased but the application was disallowed and the heirs ab intestato 
were go subatituted, and a decree obtained against them and the property of the 
deceased sold in exeontion. 


Held, the estate of the deceased and the property covered by the will 
were not affected by the decree or by the sale in exeoution, 


Prorunno FY. Kristo (1) and Chuni Lal yv, Ormond Besby (2) distinguished, 

Appeal by the Plaintiff, 

Suit for Recovery of Property. 

The material facts and arguments appear from the judgment, 

Babus Dwarkanath Mitter and Purna Chandra Mattra for 
the Appellant. 

Babus Mahendra Nath Roy and Tarak Chandra Chakravarts 
for the Principal Respondent. 


* Appeal from Appellate Deoree No. 2874 of 1908, against the decision of 
Babu Pramatha Nath Ohbatterjee, Subordinate Judge of Nadia, dated the 


22nd August, 1908, affirming that of Babu Asutosh Ghose, Munsiff of Meherpur, 
dated the 9th March, 1908, 


(1) (1878) I, L. B 4 Cale, 842, (2) (1903) I, L, R. 30 Cale, 1044, 
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The following judgment was delivered : 


The defendant No. 1 in the present case brought a suit 
against one Ichchamoyee Baishnabi andtwo other persons in 
1904 to recover some money said to have been due from them 
on a /fatchita, It appears that these two other persons who 
in that suit were the defendants Nos, 2 and 3 were the nephews 
of Ichchamoyee. Ichchamoyee was a prostitute. During the 
course of the trial, Ichchamoyee died and the question arose as 
to who was to be substituted as defendant in the suit as her 
representative. The defendants Nos. 2 and 3 in that suit, claimed 
to be the heirs and legal representatives of the deceased, and the 
plaintiff in the present suit, who was apparently the paramour 
of Ichchamoyee, came forward and produced a will ‘which he 


said was the will of Ichchamoyee and claimed to be entitled 


to represent Ichchamoyee in that suit on the ground that he was 
the executor and sole legatee under the will, He had not then 
taken out probate of the will and the Court trying the case held 
that the defendants Nos. 2 and 3 in that suit must be taken 
to bé the representatives of the deceased. The suit was 
afterwards disposed of exparte and a decree was granted to the 
plaintiff. In execution of that decree, the property belonging 
to Ichchamoyee was soldand purchased by the plaintiff, the 
present defendant No. 1, for seventy-five rupees, We are 
informed that the present plaintiff obtained probate of the will 
of Ichchamayee a few days before the date of the sale. The 
plaintiff then brought the present suit to have it declared that 
the sale in execution of that decree did not bind the estate of 


‘Ichchamoyee as that estate was not properly represented in that 
Suit, that-no right to the property of Ichchamoyee passed to the 


defendant No, 1 under the sale and that the plaintiff was 
entitled under the will of Ichchamoyee to recover possession 
of the property. 

It seems that the Court of first instance at first decreed the 
suit ; but, on appeal tothe lower appellate Court, the suit was 
remanded to’ the Court of first instance for rehearing. After 
remand, the Court of first instance dismissed the. plaintiff’s suit 


‘and the lower appellate Court has confirmed that judgment and 


decree of the Court of first instance. 
The plaintiff has appealed and the main question which has 


been argued before us is whether the lower appellate Court was 


right i in law in holding that, in the suit brought by the defendant: 
No. ‘i against’ Ichchamoyee, the two other persons,’ the 


Y 
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defendants Nos. 2 and 3in that suit who are the proforma 
defendants in the present suit were the legal representatives of 
Ichchamoyee and whether the decree against them bound the 
property of the deceased. In support of the appeal, it-has been 
argued that the lower Courtsin dealing with this matter have 
really misconceived what is, in fact, the plaintiff's case and have 
supposed that the plaintiff's case is based entirely on the 
allegation of fraud.* This view which the lower Courts appear 
to have taken does not seem tous to be correct. No doubt, 
there were allegations that, after the substitution of the proforma 
defendants as representatives of Ichchamoyee, the defendant 
No. 1 won them over and so secured a decree in that suit and 
afterwards was able to sell and purchase the property which 
belonged to Ichchamoyee but the real basis of the suit was that, 
as Ichchamoyee’s estate had not been properly represented in 
that suit, therefore, her property could not be affected by the 
sale held in execution of the decree obtained in that suit. In 
support ofthe appeal, it has been argued that, as under the 
will all the property of Ichchamoyee passed to the plaintiff and 
the proforma defendants had no interest whatever in that 
property, the estate of Ichchamoyee could not be held to have 
been properly represented in the suit brought by the defendant 
No. 1 by the substitution after her death of the proforma 
defendants in the present suit as defendants in that suit in her 
place. It has also been contended that, as the estate of 
Ichchamoyee was not:properly represented, in that suit, the 
property forming the estate of Ichchamoyee which passed 
to the plaintiff under the will could not be affected by 
the sale in execution'of the decree obtained in that suit; 
and the decision of the Bombay High Court in the case 
of Baswantapa Shidapa, minor, by his mother Jayawa v~. 
Ranu and Malkhana (1), has been relied on as supporting the 
view that the property coming to the plaintiff could not be 
bound by the sale in a suit in which the estate of Ichchamoyee 
was not properly represented. The same view, it is suggested, 
has also been taken by their Lordships of the Privy Council in 
the case of Khtarajmal v. Daim (2). In our opinion, the 
authorities relied on fully support the contention advanced on 


' behalf of the appellant and we are of opinion that the estate 


of Ichchamoyee cannot be held to have been affected by 


ay (1884) I. L. R. 9 Bom 88. (2: (1904) L. R 33 [ A. 23. 
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any decree or sale in a suit in which that estate was not properly 
represented. 

It has, however, been urged on behalf of the respondent 
that, for the purposes of the previous suit, the estate of 
Ichchamoyee was properly represented, and the decicision of 
this Court in the case of Prosunno Chunder Bhuttacharjee v. 
Kristo Chytunno Pal (1) has been relied on, That case, in our 
opinion, is clearly distinguishable from the present case. In 
that case, it was held that a person who had taken possession 
of the estate of a deceased Hindu and who was in possession of 
and managing the estate must be treated for some purposes as 
the representative of the deceased until some other claimant 
came forward. It is true that, in that case, it was stated that a 
will had been left by the deceased ; but, so far as we can gather 
from the facts, no body had appeared to claim title to the 
property of the deceased on the basis of that will, The learned 
Judges in that case held, and, it is stated, with some hesitation 
that, in a case like that where there was for the time being no 
body except the person in possession as manager of the estate to 
represent the estate, that person for certain purposes must be 
regarded asthe representative of the estate. Clearly in that 
case, the person in possession was only accepted as no body 
else came forward claiming a better title. In the present case, 
the plaintiff came forward and claimed title under the will and 
asked to be substituted as defendant in place of the deceased 
Ichchamoyee. The proforma defendants were no doubt the 
nephews of the deceased but it appears that the deceased wasa 
prostitute living under the protection of the plaintiff and 
there is nothing whatever to indicate that, at the time when 
the suit was brought, the groforma defendants were in possession 
of the property of the deceased or were managing that property. 
In our opinion, therefore, that judgment affords no assistance 
in the present case. 

= Reliance has also been placed on certain observations made 
by this Court in deciding the case of Chun: Lal Bose v. Osmnond 
Beeby (2). Those observations, we may mention, do not by down 
any definite principle or decide any point of law. It appears 
that, in that case, during the execution of the decree and 
not, as in the present case, during the trial of the suit, the 
judgment-debtor died leaving a will under which Ratan Koer 
was the residuary legatee. An application was made for 


(1) (1878) LL, & 4 Cale, 342, (2) (1908) I, L. B, 80 Oalo, 1044, 
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substitution and the result of that application was that 
Ratan Koer who came forward to claim title under the will 
as well as another person who claimed to be the heir ad 
intestato of the deceased were substituted as representatives 
of the deceased and it was held that, in such a case, the estate 
had been properly represented and the order obtained in the 
presence.of Ratan Koer who subsequently took out probate of 
the will was a good order. That case affords us no guidance 
forthe decision of the present case. An argument has béen 
raised on the fact that in the judgment, the learned Judges said 
that if Ratan Koer could not represent the estate, then the 
legal heir of the testator could. That was no decision of the 
fact that the legal heir ad intestato could, under such circumstances 
represent the estate in the absence of Ratan Koer. It was 
merely a suggestion and nothing more. We may observe that, in 
the case of Matangini Dassee v. Chooneymoney Dassee, (1) it was 
distinctly held by this Court that, in a suit by a creditor against 
the estate of a deceased debtor who has died leaving a will, his 
heirs on intestacy do not represent his estate and the suit is 
bad unless the estate is represented. Inthe present case, we 
are of opinion that the estate of Ichchamoyee was not properly 
represented in the suit brought by the defendant No. i. After 
the plaintiff had appeared in that suit and had applied to be 
substituted as the representative of Ichchamoyee by reason of 
the fact that he wasthe executor appointed under the will, 
the Court of first instance should have either added him as the 
representative of the deceased or stayed its hands in order to 
give him an opportunity of proving his title. The defendant 
No. 1, however, pressed for the substitution ofthe proforma 
defendants as the legal representatives of the deceased with the 
result that he obtained a decree against the estate of Ichchamoyee 
in asuit, in which that estate was not properly represented. 

The result, therefore, is that, so far as the estate of 
Ichchamoyee and the property covered by that estate which has 
passed under the willto the plaintiff is concerned, it is not 
affected by the decree obtained by the defendant No. 1 in the 
former suit or by the sale held in execution of that decree. We 


. accordingly set aside the judgment and decree of both the lower 


Courts and direct that the plaintiffs suit be decreed with costs 
in all Courts. 


N. K. B. Appeal decreed, 
(1) (1895) I. L. R. 32 Oalo, 903. 
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Before Sir Lawrence Fenktns, Rt, K. C. T. E., Chief Fustice 
and Mr. Fustice Doss. 


MAHENDRA GHOSAL AND OTHERS 
v. 
BHUBAN MARDANA.* 
Contract Act (IX of 1872), Seo. 70—' Lawfully’ — Not gratuitously '—KEreowion 
sale— Payment under Seo. 810A O. P. C-—Oo-sharer tenant. 

A co-sharer tenant paid in icertain sums into Court under section 810A 
of the Civil Procedure Code to have the sale of the tenure in execution of a rent 
decree set aside, It appeared that the entire tenure was sold even though the 
person making the payment, one of the co-sharers, was not a party to the suit. - 

Held, the payment was a ‘lawful’ one, not intended to be made ‘ gratuit. 
ously’ and he was entitled to be reimbursed by his co-sharers, 

Appeal by the Defendants. 

Suit for contribution. 

The second appeal came on before Brett J. who passed the 
following judgment ; 

In support of this appeal, the only point which has been 
urged is that the learned Subordinate Judge was wrong in the 
view which he had taken, namely, that the plaintiff was entitled 
to recover from the defendants the money which he had paid 
in under section 310A of the Code of Civil Procedure. It seems 
that the plaintiff isthe purchaser of the interest of defendant 
No. 9 who appears to have been a co-tenant in a certain holding. 
with the other defendants. A co-sharer landlord having a 
8 anna interest in the rent of the holding brought a suit to 
recover that rent against the defendants other than the defendant 
No. 9 claiming to be entitled to recover from those persons the 
whole of his share of rent as representing the entire tenancy 
interest in the holding. He got adecree and the holding was 
sold as being the holding belonging to defendants Nos. 1 to 8 
as possessors of the entire tenancy interest. The plaintiff subse- 
quently applied under section 310A to be allowed to deposit the 
decretal amount alleging that the share which he had purchased 
from his vendor had been sold asthe property of the other 
tenants and that, therefore, he was entitled to come in under 
that section and make the deposit. The deposit was received 
and the sale was set aside andthe present suit was brought to 
recover from the defendants Nos. 1 to 8 the money which the 
plaintiffs had paid in on their behalf. 


* Appeal under section 16 of the Letters Patent No. 4 of 1908, against the 
decision of Brett J, affirming that of Babu Gopal Chaudra Basu. Subordinate 
Judge of Bankura, dated the 28th November 1906, reversing that of Babu Rama 
Prasad Moitra, Munsiff, dated the 18th May 1906, 
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The Court of first instance held that the plaintiff could not 


recover the money claimed because, in execution of the decree- 
obtained by the co-sharer landlord, only the right, title and 


interest of the persons cited as defendants in the suit could be 
sold and, as the vendor ofthe plaintiff was not made a party 
defendant in that suit, his right was noc sold and, therefore, 
the plaintiff's interest, as vendee from him, was not affected by 
the sale. The Munsiff further held that the plaintiff was not 
properly entitled to make the deposit under section 310A of 
the Code and that he, having made the deposit gratuitiously, 
could not recover it from the defendants. 

< The learned ‘Subordinate Judge who heard the case in 
appeal, however, held, differing from the Court of first instance, 
that the plaintiff was entitled to recover the money from 
the defendants-because, whether or not he had a right under 
section 310A of the Code to deposit the money to have the 
sale set assde, he, in fact, did deposit it and, in so depositing, 
he did not intend to make the payment gratuitiously on behalf 
of the other defendants and, therefore, as the defendants had been 
benefited by the payment, the plaintiff was entitled to recover 
from them the sum which he had paid on their behalf and by 
which they had been benefited, such payment not having been 
made gratuitiously. 

It has been argued in support of this appeal that the lower 
appellate Court is wrong in applying the provisions of section 7o 
of the Indian Contract Act to the present case and that it erred 
in law in holding that the plaintiff deposited the money lawfully 
under the provisions of section 310A of the Code of Civil Procedure. 

In my opinion, the view taken by the Subordinate Judge is 
correct and, to hold the opposite view, would be merely to 
multiply litigation uanecessarily. It seems undisputed that, in 
satisfaction of the decree for rent obtained by the co-sharer 
landlord, the whole of the holding was sold as being the property 
of defendants Nos. 1 to 8 who were represented to be the 
proprietors of the entire tenancy interest. Whether or not, in 
law, the decree could affect the right of the plaintiff by reason of 
the fact that his vendor was not included amongst the defendants 
in that suit, in fact, under that decree, the whole holding 
appears to have been sold inacludiag the property in which the 


plaintiff claims an interest through his vendor, It seems to me. 


difficult, in this view of the case, to hold that the plaintiff was 
not, when he made the application under section 310A, a 
& + a ` . 4 7 Soe a ‘ ' 
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person whose property had been, in fact, sold, though the legal 
effect of that sale might not have been to affect his interest. 
The cases on which the learned pleader for the appellants 
relies, Bipin v. Kaltdas (1), Kunja v. Bhupendra (2), do not 
appear to be on all fours with the facts of the present 
case. In both of those cases, the suit was not brought, as 
in the present case, against the person who had actually 
been benefited by the payment which was made by the 
plaintiff. I, therefore, see no reason to differ from the view 
which the lower appellate Court has taken in this. case. The 
result is that this appeal is dismissed with costs. 

The defendants then preferred the present appeal under 
section 15 of the Letters Patent. 

Babu Nalini Ranjan Chatterji for the Appellants. 


Babu Dwarka Nath Mitter for the Respondent. 
` Cc. A. V. 
The following judgments were delivered : 


Jenkins C. J.—The plaintif is, by virtue of a transfer from 
the defendant 9, a co-sharer to the extent of 1/1ath in a Mourasi 
Jama with the defendants x to 8 and has brought this suit to 
recover from them certain sums of money claimed by him 
from them on account of sums deposited by him under 
section 310A of the Civil Procedure Code together with costs, 
The decree in respect of which these sums were deposited was 
passed in a suit brought by one of several co-sharer landlords 
against defendants 1 to 8 alone for rent. In execution of that 
decree there was a sale and it purported to be of the entire 
holding notwithstanding the fact that the present plaintiff, one 
of the co-sharers, was not a party to the suit. 

To have the sale set aside the present plaintiff applied to 
the Court under section 310A and made the prescribed deposits. 
This was twice done successfully, and the result has been that 
the holding is in the possession of the plaintiff and defendants 
I to 8, and the liability of these defendants in respect of rent has 
been discharged. The lower appellate Court, reversing the 
Munsiff, has passed a decree in the plaintiffs favour and this 
decree has been confirmed by Mr. Justice Brett from whose 
judgment this appeal has been preferred. The plaintiff rests his 
case on section 70 of the Contract Act, so it has to be seen 
whether it falls within the provision of that section. The 
determination of this question must largely depend on the 
findings of fact at which the lower appellate Court has arrived,’ 


` (1) (1901) 6 0. W, N, 336. (2) (1907) 12 0, W; N. 181, 
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It has been found by that Court that the plaintiff in making the 


‘two deposits did not intend to do so gratuitously, and that the 


defendants 1 to 8 enjoy the benefit thereof. And seeing that 
the plaintiff in making those deposits acted with the approval of 
the Court, what he did was done lawfully. The conditions of the 
section are thus satisfied, and the only question that remains is 
to consider what the compensation is that the defendants 1 to 8 
are bound to make, The lower appellate Court excluded the 
claim for recovery of the costs of the deposit and interest thereon, 
and against this no appeal has been preferred. In the 
circumstances of this case, I think there should also be excluded 
so much of the deposit as represents a sum equal to 5 per cent. 
of the purchase-money. On the materials placed before us it 
does not appear whether the amount specified in the proclama- 
tion of sale includes anything beyond the rent decreed and in 
any event the excess would be so trifling that I think it would 
not be profitable to direct any enquiry on that point. The result 
then is that I would vary the decree of the Subordinate Judge 
and direct that the plaintiff do recover from each of the several 
defendants 1 to 8 his proportionate share of the sum of 
Rs. 293-10 as.-6 p, which is the sum deposited as representing 
the amount specified in the proclamation of sale as that for the 
recovery of which the sale was ordered. 

I desire .to emphasize that my decision turns on the 
particular findings of fact of the lower appellate Court, by 
which we are bound. The terms of section 7o are unquestion- 
ably wide, but applied with discretion they enable the Courts 
to do substantial justice in case where it would be difficult to 
impute to the persons concerned relations actually created by 
contract. Itis however especially incumbent on final Courts 
of fact to be guarded and circumspect in their conclusions 
and not to countenance acts or payments that are merely officious, 
In this connection the caution enjoined in Venkata v, Timmayya (1) 
should be borne in mind. I do not suggest that the lower 
appellate Court in this case acted in disregard of this caution } 
on the contrary I think its findings have worked substantial 
justice. 


Doss J.—This appeal arises out of an action for contri- 


bution. Defendants Nos. 1 to 8 and the plaintiff are the joint 
owners of a certain mokurart jama. The share of defendants 
Nos. Iı to 8 in the tenure is th. Defendant No. 9, was rue 
(1) (1898) L L. R. 22 Mad, 314. 
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former owner of the remaining sth which has since passed 
to the plaintiff by purchase. 

A co-sharer landlord of the tenure obtained two successive 
decrees for his share of the rent against defendants Nos. I 
to 8 only, without making defendant No. 9 a party thereto. 
In execution of those decrees the entire tenure was twice 
attached and sold. On each occasion the plaintiff deposited, 
under Section 310A of the Civil Procedure Code, 1882, the 
amount of the decree and costs together with the statutory 
compensation and had the sale set aside without any objection 
being raised thereto, either by the decree-holder, or by the 
judgment-debtors. 

Plaintiff has now brought this suit to recover from defen- 
dants Nos. 1 to 8 in proportion to their respective shares in 
the tenure, the two sums so paid by the plaintiff. 

The defendants Nos, 1 to 8 denied that the plaintiff had any 
share or interest in the tenure, and pleaded that the payments 
were voluntary. 

The first Court held that plaintifff’s title to a th share 
in the tenure had been established, but dismissed his suit, on 
the ground that the defendants were not liable to reimburse 
the sums paid by him. On appeal thé Subordinate Judge has 
given the plaintiff a decree for the sums deposited by him 
in Court with interest thereon at 12 per cent. This Court 
on second appeal has affirmed the decree of the Subordinate 
Judge. 

The defendants Nos. 1 to 8 have preferred this appeal under 
section 1s of the Letters Patent and it has been argued on 
their behalf that the payments made by the plaintiff are 
purely voluntary and hence an action for contribution does not 
lie. In my opinion this contention is not valid. In order 
to test the soundness or otherwise of this contention let 
us consider in the first instance whether the plaintiff would 
have been entitled to sue defendants Nos. I to 8, for contri- 
bution if he had made those payments into Court after attach- 


ment but before sale of the tenure. It appears that though 


the plaintiff was not a party to the decree, yet what in fact 
was attached was the entire tenure including the share of 
the plaintiff. 

If the plaintiff under those circumstances deposited in 
Court the amount of the decree, to avert the impending sale, 
it would be a payment made under -compulsion of law, even 


v 


ar 


‘though, in case the payment had not been made, and the sale 
had consequently taken place, the sale would not, in law, 
have passed his share in the tenure. 

The case of Fatima Khatoon v. Mahomed Jan (1) decided 
by the Privy Council before the Indian Contract Act (IX of 
1872) came into force and the case of Duli Chand v. Ram 
Kissen Singh (2), decided by the same tribunal, after that 
Act had come into force, clearly recognises this principle. 

In both those cases the circumstances were such that if 
the payments had not been made, and the sale had taken 
place, the rights and interest in the property of the person who 
made the payment would not have been affected. See also 
Johnson v. Royal Mail Steam Packet Co, (3) Edmunds v, 
Wallingford (4), The Orchis (5) and Fugdeo Naram Singh v. 


Rajah Singh (6). 


This rule is also recognised in section 72 of the Indian 
Contract Act. In the recent case of Kanhaya Lal v. The 
National Bank of India, Lid: (7), which was a suit to 
recover money paid by the plaintiff to prevent what he alleged 
was a wrongful sale of his property in execution of a 
money-decree against a third person, section 72 of the Contract 
Act was fully discussed, and the cases of Fatima Khatoon v. 
Mahomed Fan (1), and Duli Chand vo Ram Kissen Singh (2); 
were cited before the Privy Council.: Their Lordships remitted 
the case to the Court below in order that the appeal to that 
Court might be heard and decided on its merits. Though 
there is no express decision on the point in their judgment, 
their Lordships would not have remitted that case to the 
Court below ifin their opinion the suit as framed was not 
maintainable. 

But apart from this, the plaintiff would have been entitled 
to sue the defendants Nos, 1 to 8 for contribution upon another 
ground. The plaintiff and the defendants Nos. x to 8 are, as I 
have said, joint owners of the tenure and are jointly and 
severaliy liable to their landlords for the entire rent. It is 
unquestionable that if any co-sharer tenant pays off the entire 
rent, he is entitled to sue his other co-sharers for contribution. 
It is true that the plaintiff was no party tothe decrees for rent 
and, hence they could not be realised from him in execution ; 


` (1) (1868) 12 Moore's I, A. 65. (4) (1885) L & 14 Q7 B. D, 811. 
(2 (1881) L. R. 81. A 93. (5) (1890) L. R 15 È D88. 
B) (1867) L. R. 3 O. P. 38. (6) (1888) I. L, R. 15, Oslo, 686, 


~ (7) (1910) 11 0. L, J, 449; I. L, B. 87 Oale, 594, 
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but it is clear that if the defendants Nos. 1 to 8 had satisfied the 
decrees, they would according to the fundamental principle of 
equity which, as to contracts in general, is formulated in 
section 43 para 2, of the Indian Contract Act, have been entitled 
to sue the plaintiff for contribution not only in respect of the 
amount of the decree of rent, but also in respect of the full 
amount of the owners and costs. If,on the other hand, the 
plaintiff had paid to the landlords the full amount of the 
decrees and costs and the landlords had accepted the same and 
had entered satisfaction of the decrees, there is no reason why 
the plaintiff should not have been equally entitled to sue the 
defendants Nos, 1 to 8 for contribution. Ifthat is so, does the 
fact that the plaintiff madethe deposits under section 310A 
place himina worse position. It is perfectly true that the 
plaintif had no right to make the deposits, he did, under 
section 310A of the Civil Procedure Code, 1882. He not being 
a party to the suits and the decrees, the sales in execution 
thereof could only pass the rights and interest of the defendants 
Nos. 1 to 8 and his interest in the property would not have been 
affected by them, But still, the deposits were in fact made 
and were made without any protest or objection on the part 
of the decree-holder or the judgment-debtors and the Court 
received them and applied them towards the satisfaction of the 
decrees, Itis urged that, as soon asthe sale took place, the 
decree was satisfied and the joint and several obligation in 
discharge of which the money was paid ceased to exist. I think 
aclear fallacy lurks in this argument. The decree is not 
satisfied and the obligation is not discharged until the decree- 
holder receives the money and satisfaction of the decree is 
entered, nor does the compulsion of law initiated by the 
attachment of the property, terminate until such satisfaction. 
When the sale takes place, the purchase money deposited by 
the purchaser. remains in Court and it is not paid out to the 
decree-holder until after confirmation ofthe sale. If, before the 
sale is confirmed, an application is made under section 310A 
and purchase-money and compensation are deposited, the 
money so deposited is applied towards the satisfaction of 
the decree and, on thesale being set aside, the purchase money 
deposited by the purchaser is refunded backto him, and he 
also receives the additional amount of statutory compensation. 
It follows therefore that it was the money deposited by the 
plaintiff which ‘in fact satisfied the decree and discharged the 


/ 
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joint obligation, although, under the law, he had no right, at 
that stage, to make the deposit. Iam, therefore, of opinion 
that the mere fact that the money was deposited under sec- 
tion’310A does not alter the rights of the plaintiff; but at the 
same time he is not entitled to ask for contribution in respect 
of the statutory compensation of 5 per cent. deposited by him 
under section 310A of the Civil Procedure Code of 1882 
because that sum did not form part of the joint obligation which 
the parties were by law bound to discharge. If he had paid 
the sum before the sale, it would not have been necessary to pay 
this additional amount. 

Ido not think that the present case comes within the 
purview of section 70 of the Contract Act. Under the law 
the co-sharers tenants were not only jointly but also severally 
liable for the rent of the tenure. When, therefore, plaintiff 
made the deposit in Court, he did so in discharge of his own 
liability for rent, and not in satisfaction of a debt due by 
another. In apportioning liability between co-obligors in a 
suit for contribution which is eminently an equitable suit, 
regard. must be had more to the real nature of the debt, than to 
the decree founded on it. 

But apart from this, and areae the apparent 
generality of the language of section 70 of the Contract Act, it 
seems to me reasonable to presume that it was not the intention 
of the Legislature that this section should be invoked, where 
relief might be obtained under any other sections ofthe Act, 
for instance, sections 43, 68, 69, 70, 72, 146 and 222 (in cases 
of implied agency). 

Nor do I think it was the intention of the legislature by this 
section to abrogate the well established and almost elementary 
rule of law that "it is not in every case in which a man has 
benefited by the money of another that an obligation to repay 
that money arises.” Ram Tahal Singh v. Biseswar Lal Sahu (1) ; 
Rubaon Steam Ship Co, v. London Assurance (2). A too 
liberal construction of the section would render the enactment 
contained in section 69 almost a surplusage, and the qualifying 
words, “who is interested inthe payment of the money,” 
entirely nugatory. The particular rule embodied in section 69, 
would, on such hypothesis, be included in the more yeneral. 

The dictum of this Court in Smith v. Dinonath (3), that 


(1) (1876) L. B. 2 131, (2) (1900) L. R. A. O. 6 (18). 
(8) (1885) I, L R. 12 Valo, 218 (217). 
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‘OIVIL, this section includes the payment of money by another, is in 
1910, conflict with that of the Madras High Court in Damodara 
Mohendva Ghosat “l#d@aliar v. Secretary of State for India (1), and is based upon 
r. a much too narrow interpretation of the words of section 69, as 

Bhuban Mardana, : ; : 
eeu not including a case where a person whois bound to pay a 
Doss, J. certain sum of money is benefited by its payment by another, 
The words of the section are comprehensive enough to include 

such a case, 

For the foregoing reasons,I am of opinion that the 
judgment of Mr. Justice Brett should, with the slight variation 
indicated above, be affirmed and this appeal dismissed 
with costs. 

N. K. B. Decree modified, 
i (1) (1894) L, R. 18 Mad, 88 (92). 
Before Mr. Fustice Woodroffe and Mr. Fustice Caspersz.. 
aii PANCHAM LAL CHOUDHRY 
is ; v, 
w: KISHUN PERSHAD MISSER AND OTHERS." 
May, 9 ll, Transfer of Property Act (IV of 1882), seco, 99—Bale, in contrarention of— 
Irregularity— Position of purchaser—Eequity of redemption—Purchase by 


mortgagese— LK ffect of. 
The purchase of the equity of redemption by the mortgagee constitutes him 


a trustee for the mortgagor, 
A sale in contravention of the terms of section 99 is not a nullity but an 


irregular gale liable to be avoided. 

Where the mortgagee purchases at such sale, the mortgagor is entitled to 
redeem but only on reimbursing to the mortgagee in addition to the mortgage- 
debt sums expended by him properly in the protection and preservation of 


the property. 

Appeal by the Defendant and cross appeal by the Plaintiff. 

Suit for redemption of Mortgage. 

The material facts and arguments appear from the judgment 
of Woodroffe J. 

Moulvi Syed Shamsul Huda and Babu Kshetra Mohan Sen 
for the Appellant. 

Babu Sast Sekkar Basu for the Respondents. 

The following judgments were delivered : — 


Woodroffe J.—This is a suit brought for redemption of a 
mortgage. There wasa Aabduliat executed by the defendant in 
favour of the plaintiff’s father in respect of the property in suit 


* Appeals from Original Decree Nos. 422 of 1907 and 41 of 1908 against 
the decision of Babu Tes Chandra Mukherjee, Subordinate Judge, Monghyr, 
dated the 14th May, 1907. 
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which the defendant took on lease. That property is 8 annas Qvi; 

of mahal Siswa Rasulpur. There was also on the same day, 1910. 
“namely, 14th December 1884, a mortgage executed by the  pbancham Ial 
father of the plaintiffin favour of the defendant for a sum of Ohoudbry ` 
Rs. 4,000. Kishun Pershad 


The learned ‘Subordinate Judge has found that the lease Misser. 


and the bond which were executed on the same day formed Woodroffe, Jo 
one transaction and the two taken together constituted a =r 
usufructuary mortgage. That finding has not been contested 

on appeal. 

On the 16th June 1885, a second mortgage was executed 
by the defendant and on the isth June 1885, a roka or 
hand-note was executed by the plaintifi’s father in favour of 
the defendant, Onthe 16th January 1890, asuit was brought 
upon this roka and a decree was obtained for a sum of 
Rs, 1,200 odd. Thenon the 27th May ofthe same year, a 
suit was brought on the 2nd mortgage and a decree given 
for Rs. 4,052. The decree, however, on the roka was a 
decree which was put into execution and in the course of 
the execution of the decree, the plaintiff's father made an 
application for time which is Ex. E and which is in these 
terms :— 

‘In the above case (No. 190 of 1890) the sale of the 
properties of your petitioners, the judgment-debtors, is fixed 
for to-day ; and it is necessary for the judgment-debtors to pay 
the decretal money in this case as well as the other dues of 
the said decree-holder, vzz under decree No. 50 of 1890 passed 
by this Court for Rs, 4,052-9 and also the money due under the 
bond, dated the 14th December, 1384, for Rs. 4,000 and it is 
impossible for your petitioners, the judgment-debtors, to raise 
money unless sufficient time is granted to them ; your petitioners 
therefore beg to file this petition and pray that the sale may be 
stayed to-day and it may be fixed for the 28th August, 1890, 
which is the second sale day in the month of August, without 
issue of fresh attachment processes and fresh sale proclamations. 
The attachment processes and the sale proclamations have been 
duly served. Your petitioners, the judgment-debtors, shall 
raise no objection on the ground of non-service of fresh 
attachment processes and fresh sale proclamations or on the 
ground of inadequacy of price and in case of sale, your 
petitioners, the judgment-debtors, shall not raise any objections 
to the purchase made by the: decree-holder. The decree-holder 
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also agrees to the above matter and the signature of the decree- 
holder's pleader is affixed below.” 

This petition has been relied on for the purpose of showing 
that there was acquiescence by the respondent in the sale and 
that, asa matter of fact, the terms of that petition really 
amounted to arelease of the equity of redemption in favour of 
the appellant. 

On the 28th August 1890, the property was sold for Rs. 570, 
it having been put up to sale subject to two prior mortgages. A ~ 
sale certificate was granted, and possession was granted in the 
same year. Subsequently, an application was made under the 
Registration Act for registration of the property without 
objection on behalf of the respondent. Then some 15 years 
after the purchase, namely on the 25th September 1905, this suit 
for redemption was brought within the period allowed by law. : 

The learned Subordinate Judge has held that notwithstanding 
the saleon the 28th August 1890, the plaintif is entitled to 
redeem and has given hima decree accordingly, holding that 
the sale was one in contravention of section 99 of the Transfer 
of Property Act and was therefore a nullity. That decision was. 
passed before the decision of the Full Bench in Ashutosh Stkdar 
v. Behari Lal Kirtanta (1) where it was held that a sale in 
contravention of the terms of that section was not a nullity 
but an irregular sale liable to be avoided merely on proof that 
the terms of that section had been contravened. 

It must be taken, therefore, forthe purposes of this appeal 
that the sale was not a nullity but was an irregular sale. 

The Full Bench, however, did not deal with the matter 
which is now before us, namely, whether, assuming the sale to 
be irregular, the right of redemption is, or is not, affected by 
such sale. The Full Bench dealt with proceedings for reversal 
of the sale and was not concerned with a suit for redemption such 
as that which is now before us. 

The question is one not altogether free from difficulty. 
Independently of the provisions of the Transfer of Property 
Act, it is a well-established principle that a purchase by the 
mortgagee of the equity of redemption constitutes him a 
trustee for the mortgagor and that he does not on such a 
purchase acquire an irredeemable title. That is, of course, 
assuming that there has been no release of the equity of 
redemption or other circumstance which in law would bar this 

(1) (1907) 60. L, J. 820, 1. L, R, 86 Calo. 61. 
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right to redeem. Ido not think that in the- present case the. 


petition (Ex. E) to which I have referred, constitutes such a . 


release. I think that the meaning of that petition was that the 
defendant agreed not to object as to any matters of procedure or 
irregularities in the procedure connected with the sale and it 
was not in his mind nor did he express himself as releasing 
thereby his equity of redemption. As regards this, their 
Lordships of the Privy Council observe in hsarajmal v. 
Datm (1), that “neither exclusive possession by the mortgagee for 
_ any length of time short of the statutory period of 60 years, 
nor any acquiescence by the mortgagor not amounting to a 
release of the equity of redemption will be a bar or defence 
to a suit for redemption ifthe parties are otherwise entitled 
to redeem,” 

It has, however, been contended on behalf of the appellant 
that the plaintiff is not entitled to redeem. The way in which the 
argument has been put is this : it has been contended that as 
the Full Bench has held that a sale in contravention of section 99 
is not a nullity but an irregularity, then the sale must be 
taken’ to exist with all its consequences until it is in fact set aside 
and that the consequence of such sale was that the equity of 
redemption was purchased by the appellant and therefore no 
longer existed in the respondentsso as to form the foundation 
of his present suit. It is contended that until the sale has been 
set aside, the plaintiff has no right to sue and that the sale can- 
_ mot be set aside as the suit is barred by the law of limitation. 

The point, as I have said, is one which appears to meto be 
open to arguments; but I am not satisfied that the effect of the 
Full Bench decision to which we have referred, is to narrow the 
previously existing rights of the mortgagor or to affect the 
hitherto established proposition of law, that the purchase of the 
equity of redemption constitutes the mortgagee a trustee for the 
mortgagor. We have been referred upon this point’ to the 
decisions in S. M. Kamin: Debt v. Ramlochan Strkar (2) 
Erusappa Mudaliar v, Commercial and Land Mortgage 
Bank Ld. (3), and. Mortand Balkrishna Bhat v. Dhondo 
Damodar Kulkanrs (4). 

I do not think thatit is necessary. that the plaintiff should, 
in order to obtain the relief which he claims, have the sale set 
aside. He is, for the purposes of this suit, content to have the 


(1) (1904) I. LB. 82 Cale, 296, (312). is) (1889) I. L. R. 23 Mad. 377, 
(2) (1870) 6 B. L. B, 450 (45%). | -13 + (4) (1887) F L Re 22 Bom, 624 (828) 
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property where it is, namely, vested in the defendant by the sale 
which is still subsisting. But as so vested and against it as pro- 
perty in the defendant’s possession he seeks to exercise another, 
and a distinct right which is consistent with the defendant’s 
right of possession, namely, his, the morgagor’s, right to redeem. 
I refer to what was said in Mayan Pathurti v. Pakuran (1), where 
the learned Judges held that “ notwithstanding such sale and 
confirmation, the mortgagors might not be precluded from suing 
to redeem the mortgaged property on payment of the amount 
given credit for by the mortgagee in respect of the sale.” Iam 
of opinion, therefore, that the plaintiff has a subsisting right to 
redeem. 

Then, the learned pleader for the appellant contends, and I 
think rightly, that if the defendant is to be taken to be, since 
his purchase, a trustee for the plaintiff then he is entitled to be 
reimbursed and to add to the mortgage-debt the amount which 
he has expended in the protection and preservation of the 
property. It appears that the defendant has been engaged, 
amongst other things, in certain litigation in respect of which 
he claims to be reimbursed. It is quite clear, and indeed it has 
not been contested, that the appellant is entitled to recover 
whatever he has properly spent for the preservation and pro- 
tection of the property though, of course, it is a question of fact 
to be determined what particular sum was properly spent for- 
this purpose. 

In so far, however, as the accounts are determined by the 
‘decree, ‘both parties are desirous that they should be accepted and 
‘should not be reopened. “We order accordingly and direct that 
an inquiry be made to ascertain what sums the mortgagee has 
-properly and as a prudent man, expended since the date of his 
:purchase for the preservation and protection of the property in 
‘suit, either by litigation or in any other manner, excluding, 
-however, the sums of ‘money which he has spent.as costs of 
partitioning the 8 annas share of the property purchased by him.. 
‘The sums which on inquiry shall be found to be thus properly 
‘spent, the mortgagee is entitled to recover. These sums must 
be credited to him and added to the mortgage-debt. ~ 
F Subject to the above order, the appeal is dismissed. 

:~ A. O. D. No. 41-0f 1G08. 
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This i is a Cross-appeal by the plaintif. He a of re 


De a , (1) (1898) I, L, B, 22 Mad, 847, 4 
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finding of the learned Subordinate Judge as regards. issue No. ro. OIvin, 
The appeal has not been pressed; It is, therefore, dismissed. . 1910, 
Having regard to all the circumstances, we direct that each Panoham Lal.’ 
party do bear his own costs of both these appeals. po "oddiy 
Caspersz J.—I concur, | Kishan Parsha 
N. K. B. Appeals dismissed, eae 


Before Mr. Fustice Caspersz and Mr. Fustice Chatterjee. 


RAJA INDERJIT PRATAP BAHADUR SAHI - - OIvIn. 
v: ; 1910. 
MOHUNT KRISHNA DOYAL GIR.* i April, 1 
TUN SRNE to water— Reservoir fed by surface water—Right to out pyne arenes 
on one's own land, 


Defendant had a prescriptive right to take water for irrigation of © his 
mouza from an akar on the plaintiffs’ land : 

Held, this could not prevent the plaintiffs from cutting a pyre on their 
own land which did not interfere with the channel feeding the defendant's land, 

Appeal by the Defendant.. 

Suit for a declaration. 

The material facts appear from the ETEN 

The Hon'ble the Advocate- General ( Mr. Kenrick K.C.) (with 
him Babu Ram Charan Mitra), for the Appellant. The plaintiffs 
have noright by their acts to deprive the defendants of his 
supply of water through the two channels onthe west of the 
bandh ahar. Defendant has a prescriptive right to use. that 
water, and to lead it westward to their own land by means of 
the two channels; so -the plaintiffs cannot interfere with the 
water; as it might have existed either in the Adar or in the 
channels leading westward. I rely on the principle enunciated 
in the case of Grand Function Canal Company v. Shugor (1); 
which is an exception to the general rule laid down in 
Chasemore v. Richards (2). .A defined channel may be a 
natural stream on an artificial channel or a reservoir. The 
water which runs in their defined channel is meant not only 
for the plaintiffs but for the defendant and other neighbour. 
who have a clear right to use it and have it unimpaired in 
quality and undiminished in quantity. In support of my 


* Appeal from Appellate Decree No. 1545 of 1908, against the decision of. 
W. N. Delevingne, Esq. District Judge of (Gaya, dated the 15th April 1908, 
affirming that of Babu Nistaran Banerji, Subordinate Judge, dated the 20th 
-Augast 1907. ee os 
(l) (1871) 6 Oh. App. 483. (2) (1859) T H. L, 0. 849. f 
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Orn. contention I rely on the case of Mostyn v. Atherton (1); as 
1910. also Peacock on Easements, pp. 285-6, and Goddard on Easements 
Raja Inderiit Pratap {6th edition) pp. 68, 88 and 99. The test is, have the plaintiffs 


Bahadur Sahi lowered the surface of water in the channel? Clearly they 
'Mohunt Krishna have, and they are not entitled to the declaration sought by 
Doyal Gir, them. Sees 
T Babu Umakali Mukherjee (with him Babu Atul Chandra 
Dutt), for the respondents. The Courts below were quite 
justiied in declaring that the plaintiffs have the right to 
construct a pyne or drain on his own land. Plaintiffs have the 
right to divert the surface water of their land for their own 
use into a channel constructed for that purpose. They did 
not interfere with the water as it might have existed in the 
ahar or in the channels leading westward: they simply 
utilised the surface water before it reached the akar. They 
cannot be prevented from divesting the surface water of their. 
-land and appropriating it to their own use, although the effect 
.of it would be to diminish the supply of the water to the 
ahar from which the defendant claims his supply of water 
for irrigating his field. A prescriptive right to keep water 
standing onthe land of another exists only in the case of water 
flowing in a defined stream, and cannot apply to surface water 
not flowing in such a stream, though it might ultimately, 
if not arrested, flow into atank: See Rawstron v. Taylor (2), 
and Broadbent v. Ramsbothan (3). The caseof Grand Function 
Canal Company v. Shugor (4) has no application to the present. 
case, as will appear fromthe discussion of the principal in 
English v. Metropolitan Water Board (5). The cases of Chase-. 
more v. Richards (6) and Fopplewell v, Hadkinson (7) also 
support me. Referred to section 7 illustration (g), and section 
17, cl (c) of the Indian Easement Act (V of 1882) A right 
to surface water can only be acquired by express grant: See 
Tagore Law Lectures, 1889, pp. 297-8, and Peacock on Easements 
pp. 512,526. In support of my contention I rely also on the 
cases of Bunsee Sahoo v. Kalee Pershad (8), Chumroo Singh v. 
Mullick Khyrat Ahmed (9) and Perumal v. Ramasamt Chetti (10). 

The Advocate-General, in reply. 


(1) (1899) 20h. Ð. 860. (6) (1859) 7 H. L. 0. 349. 

(3) (1855) 25 L J. Exch, 383; 13} Exch.869. (7) (1869) L. R, 4 Exoh. 248. 

(3) (1856) 11 Bxeh. 602; L. J. 25 Exch, 115. (8) (1870; 18 W. B 414, 

(4) (1871) 6 Ch. App. 488. {8} (1872) 18 W. RB., 626. 

(5) (1907) 1 K. B. D. 588 (600). (10) (1887) I. L. RB, 11 Mad, 16 
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' .The judgment of.the Court was as follows: 

This is a: contest between the defendant who may be 
taken to be the proprietor of Mouza Teswar, on the west, and 
the plaintiffs who-are, respectively the proprietor and ticcadar 
of Mouza Lebura onthe east. Situated in the plaintiffs’ mouza 
is an ahar, or reservoir, called bandh ahar. According to the 
facts found, the surface water of the plaintiffs’ mouza collects 
within this ahar from the southward, northward and east- 
ward, and there is, also, a well defined channel marked 4s 
H, in the Commissioner's Map which conducts the water 
from another mouza on the northwest, into the bandh akar. 
The plaintiffs constructed on the confines of the bandh ahar 
a pyne A. B. C, for the purpose of irrigating his: lands on the 
east, and by so doing he prevented the surface water from 
A O in the andi ahar to some extent. 
- ‘The matter came before the criminal Court under section 147, 
Criminal Procedure Code; and the plaintiffs were prohibited, 
on the 30th September 1905, from constructing the new pyne. 
They, therefore, brought their suit for various reliefs. 

` Both the Courts below have agreed in the findings arrived 
at and as to the-manner in which they have disposed of the éuit. 

The plaintifis have failed to obtain the declaration: they 
sought that the defendant is not entitled to the use of the water 
. of the bandh ahar, for it has been held that the defendant has a 
prescriptive right to use that water and to lead it westward by 
means of two channels fromthe western embankment. This 
prescriptive right has been affirmed ; but the plaintiffs have also 
_obtained a declaration that the defendant has no right to obstruct 
them in intercepting the water or in constructing the pyne A. B.C, 
In the result, therefore, both parties have succeeded. 

- Now, in second appeal, the substantial contention raised on 
behalf of the defendant is this that the plaintiffs have no 
right by their acts to deprive him of his supply of water 
through the two channels on the west, as to which he has a 
prescriptive right, and,in support of this .contention, reliance 
has been placed on the case of Grand Function Canal Com- 
pany v. Shugor (1), which embodies, it is urged,.a well-known 
exception to the general rule laid down in Chasemore v. 
Richards (2). 

We have carefully considered the case of which our 
attention has been called. The headnote correctly represents 


(1) (1871) 6 Oh. App, 483. (2) (1859) 7 H. L. 0O. 849, 
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the general effect of the decision of Lord Hatherley L, C. 
It is this, that “although a land-owner will not in general be 
restrained from drawing off the subterranean waters in the 
adjoining land, yet he willbe restrained if, in doing so, he 
draws off the water flowing in a defined surface channel through 
the adjoining land.” So far as this decision goes, it would not 
appear to bein point. The plaintiffs have not, in any way, 
interfered with the water as it might have existed, at any 
given time, either in the akar or in the channels leading to 
westward. What the plaintiffs have done is to intercept the 


surface water before it reached the akar. 


The passage in the judgment, upon which reliance has been’ 
placed, is this :—You are not by your operations, or by any act of 
yours, to diminish the water which runs in this defined channel, 
because that is not only for yourself but for your neighbours also 
who have a clear right to use it and have it come to them unim- 
paired in quality, and undiminished in quantity.” The precise 
meaning ofthis passage was considered in Ænglish v: Metro- 
polttan Water Board (1), where, also, the case mainly relied 
upon by the plaintiff was Grand Function Canal Company v. 
Shugor (2), andthe learned Chief Justice (Lord Alverstone) said 
that “Lord Hatherley treated SAugor's case as one in which 
there was direct tapping of an underground stream flowing 
in a defined channel and not merely percolating water indirectly 
affecting the surface stream,’ and the learned Judge went on 
to say that “if he had been satisfied that the defendants, by 
their operations, had directly drained or tapped water from 
the brook which would otherwise flow past the plaintiff's 
property, he would have applied the principle in Shugor’s 
case.” In a subsequent decision, Popplewell v. Hodkinson (3), 
where the case was not one of direct obstruction but of the 
withdrawal of support of subterranean water, it was held that 
no action could be maintained. 

These decisions, as already observed, deal with cases of 
subterranean water. The authority which is more directly 
applicable to the facts found is Broadbent v. Ramsbothan (4). 
The principle of that case is sufficiently expressed by what was 
decided therein, namely, that “a land-owner has a right to 
appropriate surface water which flows over this land in no definite 
channel although the water is thereby prevented from reaching 
a water-course which it previously supplied. Therefore, “‘ where 
the plaintift’s mil], for more than 50 years, had been worked by 


907) 1 K. B. 588 (600), (8) (1869) L. R. 4 Exch. 248. 
G (18713 6 Oh, App. 483. (4) (8856) L- J. 25 Ex, 115; 11 Ex, 608, 
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the stream‘of a’brook which was supplied by the water of a~pond 
filled by rain, a shallow well -supplied by subterranean water, a 
swamp and well formed by a stream springing out of the side of 
a hill, the waters of all which occasionally overflowed and ran 
down the defendants’ land in no definite channel into the brook,” 
it was held that “the plaintiff had no right as against the 
defendant to the natural flow of any of the waters.” The 


plaintiffs here, in intercepting the flow of the surface water into- 


the bandh ahar, appear to have acted within their natural rights. 
By reason of the fact that the defendant in ‘the present 


litigation has acquired, in respect of the bandh ahar, a prescrip- ` 


tive right to use the water of that reservoir, the question resolves 
itself into this :—To what extent can the easement be admitted 
to avail him? Is he to be permitted to say: "I am entitled to 
have the akar brimful of water, at all times of the year, and to 
have the surface water of the whole of the plaintifls’ moazah 
allowed to flow in that direction in virtue of my easement.” 
Such a claim, however, would be preposterous and opposed to 


_ the well-known principles and justice of the case. The plaintiffs, 


no doubt have constructed a pyne immediately contiguous to the 
ahar which indicated their intention to minimise the advantages 
to which the defendant is entitled in irrigating his own mouza; 
but if the plaintiffs keep within their rights according to the 
settled law on the subject, we cannot say-that they have acted in 
a way they should not have done. 

Wecan look at the matter from another point of view. 
The land on which the surface water flows towards the ahar 
is intended to be, and is cultivated by agriculturists who con- 
fine the rain water within the limits of their respective fields, 
and it cannot be urged that such ‘water is not to be allowed 
to remain ¢# stfu to promote the growth of the crops. Is it to be: 
said that all surface water must be allowed to flow to the reser-: 
voir for the purpose of irrigating the defendant’s mouza ‘in 
preference to that of the plaintiffs ? Such a contention needs 
only to'be stated for its own refutation. 

-We are fortified in our conclusions by the cases decided* by 
the Courts of ‘this country. It is unnecessary.to discuss them. in 
detail because they are founded on the case of Broadbent v. 
Ramsbotham, to which allusion has already been made. 
~ Inour opinion, therefore, the judgment of the Court below 
must be sustained and this appeal dismissed with -costs. a 
N, Ke BJANRG — | Appeal Pee 
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Before Mr, Fustice Holmwood and Mr. Fustice Chitty. 


OVI, 3 BIBI TASHLIMAN AND OTHERS 

' 1910. 7: v. - 
jo wyw : a 
March, 17% > BIBI KASIMAN AND OTHERS. 
Do ri ` Mahomedan widow-—Dower—Properiy. in liew of dower—Lien on—Latoful 

ae possession. 


If a Mahomedan widow, entitled to dower has not obtained possession 
lawfully, that is, by contract with her husband, by his putting her Into posses- 
sion, or by her being allowed with the consent of the heirs, on his death, to 
take possession in lieu of dower and thns to obtain a len for her dower, she 
cannot obtain that lien by taking possession adversely to the other heirs, of 
property to the possession of which they and she, in respect of her share in 
the inheritance, are entitled. $ 

AMARNLURRISEE V, Bashirunnissa (1) approved. 


Suit for partition. 

Appeal by the Defendants. 

The material facts and arguments appear from the judgment. : 
Babu Chandra Sekhar Prasad Singh for the Appellants. 
Mouli Mahammad Mustafa Khan for the Respondents. i 
The judgment of the Court was as follows : i 


ay 


This is an appeal by the defendants in a suit for partition 
brought by two Mahomedan ladies, daughters of one Amiruddin.’ 
The defendants 2 tos arethe four sons of Amiruddin. The 
widow is defendant No, 1, and the son of defendant No. 2 who’ 
is defendant No, 6, andthe wife of defendant No. 2, who is’ 
defendant No. 7, claim certain portions of the properties as 
their own. . 
- The defendants objected to the partition on the ground that 
the properties left by Amiruddin were by family arrangement in’ 
the possession of defendant No. 1, his widow, in lieu of her dower 
and that the plaintiffs were not in possession of the properties: 
in dispute, ‘They contended frier alia that three of the properties 
belonged to the defendants Nos. 6 and 7. The learned Subor- 
dinate Judge found that two of the properties claimed by defen-. 
dants Nos.6 and 7 were really the properties of Amiruddin.’ 
The third, evidenced by the kabala (Exhibit C), he found, was 
not the property of Amiruddin and that the plaintiffs could not’ 
therefore claim any ‘share therein. 2 

As regards the defendant No. 1’s claim to retain the whole 


SA peal from Original Decree No. 188 of 1908, against the ‘decision of 
Babu Kisori:Mohan Sikdar, Offg. Subordinate Judge, Shahabad, dated the 
4th February 1908. - Sa. 


(1) (1894) I. L. R. 17 AU, 77. 


‘Vor. XII.) IGM COURT. 


df the property in lieu of her dower, the Subordinate Judge 
has found that there is no evidence worthy of credit to show that 
Amiruddin settled the property with his wife. We have gone 
through the evidence and we find that, as regards the first item 
namely Rs. 8,277-8 which the learned Judge erroneously states 
as Rs. 8,000, evidenced by Exhibit B, that sum is undoubtedly 
due tothe estate of Amiruddin in the absence of any evidence 
that his wife really owned the money which was in his name. 
As regards Exhibit D, we find that Amiruddin used to pay the 
rent forthe 5 bighas 17 cottas, although the bond stands in 
the name of the lady defendant No. 7; after Amiruddin’s death 
no body seems to have paid the rents. But the present landlord 
Sukhdeo Singh who is the son ofthe grantor of the tenancy 
proves his father’s signature on Exhibit A, and proves the facts 
which we have just set out. We can find no reason to disbelieve 
him, He is a respectable gentleman and has no possible interest 
inthe result of this suit. As regards the receipts, Exhibits E 1 
to E 6, filed by the defendants we need only say that the evidence 
of the handwriting of the patwaris who are admittedly alive, 
given by the defendant himself is absolutely worthless. It would 
appear that whatever lands the sons did get on their father’s 
death, haye gone away to strangers and their sisters immediately 
after their father’s death got their names registered in the land 
registration department after a contest with their mother. It 
was held on the authority of the case Amanat-un-nissa vV. 
‘Bashir-un-nissa (1), which we find applies to this case, that 
“if a Mahomedan widow entitled to dower has not obtained 
possession lawfully, that is, by contract with her husband, by his 
putting her into possession, or by her being allowed with the 
consent of the heirs on his death to take possession in lieu of 
dower and thus to obtain a lieu for her dower, she cannot obtain 
that lieu by taking possession adversely to the other heirs, of 
property to the possession of which they, and she in respect of 
her share in the inheritance, are entitled.” Now, the evidence 
of Sheikh Shamsuddin, defendant No. 3, in this case only amounts 
to this that the sons allowed their mother to take their inheri- 
tance in lieu of dower. He cannot contend, as he appears to 
have done in the land registration proceedings, his evidence in 
which has been put in to contradict him, that the daughters who 
obtained registration in opposition to their mother shortly after 
their-father’s death were parties to any such family arrangement. 


(1) (1894) I. L B, 17 All. 77. 


588 
OIVIN. 
1810. 
te tinal 
Bibi Tabhliman 


v. 
Bibi Kasiman, 


186 : THE OALOUTTA LAW JOURNAL. . (Von. XII. 


OIvIn, There is no proof of the amount of dower due, to this lady 
1910. and there is, as we have said, no evidence that she lawfully 


obtained possession of the whole of the property in lieu of 
dower. There is, therefore, no reason why the daughters should 
not get partition of their inherited shares and we think that the 
learned Judge was right in directing that the plaintiffs should 
get a decree. We find that after the preliminary decree as soon 
as the Commissioner had settled the shares by metes and bounds,. 
no party to the suit raised any objection whatsoever. The 
partition, therefore, may be taken to have been finally made and 
we accordingly dismiss this appeal, and direct that the final 
.decree of the Court below do stand, with costs of this appeal to 
-the respondents. . _ 3 
'N. K. B. Appeal dismissed. 


t 


Bibi Tashliman 
r, 
Pibi Kasiman, 





Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 


Orvie. i _ ADHAR CHANDRA DUTTA AND OTHER 

Siew : V. 

pies | KIRTIBASH BAIRAGEE AND OTHERS.* 
ye Le he ° ' Hindu Lato— Woman's estate— Female inheriting from male —Minor— Guardian, 


ne alionation by— Necessary repairs. 

A female inheriting from her father representa the estate in the same 
‘manner as a Hindu widow holding a life estate from her husband. She may 
-kell or charge the estate to the prejudice of the inheritance only if she 
_Ahews (1) that there is necessity for the money sought to be raised, and (2) 
that the income of the property is not sufficient for the requisite purpose and, 
therefore it is necessary to sell or mortgage. 

Hurry Mohun v, Gonesh Chunder (1) followed. 

The powers of a defacto guardian are the same as those of a legal guardian. 


Appeal by the Plaintif. 
Suit for Ejectment, 


The material facts and arguments appear from the judgment. 
Dr: Rash Behary Ghose and Babu Mohini Mohan Chatterji 
for the Appellants. 
Babu Sorast Charan Mitra for the Respondents. . 
j l CAN Y. 
The following judgment was delivered ¢ | 
The question which arises in the second ope. is, as. to 


+ Appeal from Appellate Decree No. 1694 of 1908, against- the 

. decision of Babu Ambica Oharan Mojumdar, Subordinate Judge, Burdwan, 

dated the llth April, 1908, reversing that ‘of Babu Burendranath bolas 
; Munslff, dated the 8rd April 1907, SE 


(1) (1884) I. À. B, 10 Oslo, gs, 


a . 7 
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the validity of the acts of a defacto guardian in alienating the OrviL. 

estate of a minor married Hindu female during the minority 1910. 

of her legal guardian, the husband. Aae Okanda 
The facts are simple. The girl inherited an undivided third Dutta 


from her father who took the estate from his father by way of gifts. Kirtibash Bairagee. 
The gift was saddled with an injunction to keep up the family Durga mre 

Puja. The girl after her marriage continued to live with her grand- 

mother the widow of the donor who was her defacto guardian. 

The Puja dalan fell into disrepair and a meeting of the 
co-sharers, at which the grandmother Tarangini Dassy re- 
presented lLatibala Dassy, the minor daughter of Keshab 
Chandra Sircar, the donee of the property, was held. 

It was found that the only way to raise funds to repair the 
dalan was by selling some of the joint family property; so a 
portion was sold and the repairs partially effected. This 
transaction has never been impugned though it involved a 
partial alienation of the minor’s estate. The Rs. 200, raised 
by this sale was not however found sufficient to complete the 
repairs and the co-sharers together with Tarangini again met 
and agreed to sell the tank now in dispute. 

It is found that the minor’s income from this tank was 
only 12 annas a year which the Subordinate Judge finds was 
expended on the puja. 

The sale is dated 27th Assin 1310. It now appears that 
the plaintiffs purchased the 6 annas share of the tank and high 
land round it from the minor’s husband who had then come of 
age on the sth Bhadro 1312 with the permission of the District 
Judge obtained on the allegation that Tarangini Dassy had 
allowed the rents of the minor’s property to fall into arrears. 

The plaintiffs now sue to eject the defendants who are the 
purchasers from the co-sharers and defacto guardian. The 
Munsiff holding that the minor Latibala was in no way benefitted 
by the sale of 1310 decreed the suit. 

The Subordinate Judge holding that the sale was valid as 
made for legal necessity has reversed the Munsiff’s decision. 

The appeal before us ison the ground that there is no 
obligation on a daughter who is married into another family 
to’ contribute towards the family worship of her natural 
family, that she might have done so asa major of her own free 
will, but that a guardian cannot alienate any portion of her 
estate even for the minor’s own maintenance unless there is no 
other income for her support. 
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We think, however, that the principles laid down in Hurry 
Mohun Raiv, Gonesh Chunder Doss (1) lead to the same 
conclusion as that arrived at by the learned Subordinate 
Judge. 

The facts of that case have of course no bearing upon this 
case and the Judges composing the full Bench were divided in 
the proportion of 3 to 2 but we find clear rules laid down by 
those who adopted opposite views on the question raised in that 
case as to the principles which should govern a case liķe the 
-present. It is clear from the judgment of Mr. Justice Mitter that 
a female inheriting from her father represents the estate in the 
same manner as a Hindu widow holding a life estate from her 
husband. Macdonell J. held that the repairs of houses on the 
estate of the father were. necessary in order to prevent a 
deterioration in their value and that adebt incurred by the 
daughter for their repair was recoverable out of the estate even 
after the lady's death and this was the view also taken by 
Prinsep J... Garth C. J. who differed from the then learned 
Judges above mentioned said: ‘Ifthere is any point of Hindu 
law more clear than another, it is this, that a Hindu widow has 
no right to sell or charge the estate to the prejudice of the 
inheritance, so long as the income from the estate is sufficiently - 
large to satisfy all its proper requirements. In other words, in 
order to justify any such sale or charge, a necessity of two kinds 
must be shewn: 

1. A necessity for the money sought to be raised; as for 
instance that is wanted for repairs, or for shradhs, marriages 
and the like. 

2. That the income of the property is not sufficient to- 
provide the requisite funds and that consequently it is necessary 
to sell or mortgage.’ - 

This view was supported by Wilson J. who remarked that 
there was no special peculiarity about repairs; they were on 
the same footing as all other liabilities properly incurred. 

Now there is a clear finding by the lower appellate Court, 
that there was necessity for these repairs for the benefit of the 
estate and that the income of the property was not sufficient to 
provide the requisite funds and that consequently it was 
necessary to sell and what was sold was a filthy tank the very 
small income of which Rs, 2 per annum had always been devoted 
to this pujah. ~ 


(1) (1884) I, L. R, 10 ‘Cale, 833, 


Vou, XIL] HIGH COURT. -© - . B89 


_ It is conceded by the learned Doctor who appeared for the OIVIK, 
appellants that the powers of a defacto guardian are the same as 1910. 
those of a legal guardian. Aiki Ohadia 

Without, therefore, following the learned Subordinate Judge Dutta 


into the numerous questions which he has raised on the family Kirtibash Bairagee, 
religious aspects of Hindu law it is sufficient in this case to ig 
hold that it is concluded by the two well established rules cited 
by Garth C, J. above. 
The contention of the learned vakeel for the ‘appellants in 
final reply that the sale deed given with the permission of the 
District Judge by the legal guardian cannot be set aside, does 
not arise, inasmuch as it is the plaintifs who are suing in 
ejectment and haveto get rid of the prior title erected in the 
defendants. The appeal, therefore, fails and must be dismissed 
with costs. 
N. K. B. Appeal dismissed. 


Before Mr. Fustice Stevens and Mr. Justice Handley. 


AKBAR ALI Jn 
v. 1900. 
| DURGA KRIPA SEN.’ Pen 
Rent, suit for—Rent in cash or khind—Tease, construction.of—dlarket value of ee 
paddy, 


In the tabular statement which forms a part of the lease is entered “ 128 
aris of paddy value 32 rupees.” In the body of the lease itis stated that the 
paddy is to be delivered at a certain specified place...... and measured with a 
measure to be supplied by the landlord, Later in the body of the lease it is 
said that if the tenant fails to pay the measure of paddy according to the 
instalment then the arreara of the rent in paddy or the price thereof with 
damages and'costs shall be realisable by legal process. 

Held, that what was contemplated was payment of the rent by delivery 
of the paddy itself, and the tenant was not at liberty to deliver either paddy or 
to pay Rs. 32 ;-that the tenant was to pay the market value of the paddy. 


Appeal by the tenant Defendant. | 

Suit for rent. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Moulvi Serajul Islam for the Appellant. 

Babu Jatra Mohan Sen for the Respondent, 

* Appeal from Appellate Decree No, 1773 of 1898, against the decree of Babu 

Jogendra Nath Hoy, Subordinate Judge of Chittagong. dated the 28th June, 


1898, reversing that of Babu Qhandra Kumar Chatterjee, Munsiff of North 
Raojan, dated the 4th November, 1897. 
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The judgment of the Court was delivered by , 

Stevens J.—This appeal arises out ofa suit for rent: The 
parties are at issue as to the construction of the lease in regard 
to theterms of payment. A portion of the rent is stated to be 
payable in kind,—and in the tabular statement which forms a 
part of the lease is entered “128 aris of paddy value 32 Rupees,” 
In the body of the lease it is stated that the paddy is to be 
delivered at a certain specified place dry and unmixed with 
refuse and measured with a measure to be supplied by the. 
landlord. Later in the body of the lease it is said that if the 
tenant fails to pay the measure of paddy according to the 
instalment, then the arrears of the rent in paddy or the price 
thereof with damages and costs shall be realisable by 
legal process. 

On behalf of the landlord it is contended that what is meant 
by the price thereof in this last stipulation is the market value 
of the paddy. On behalf of the tenant it is contended that what 
is contemplated is a fixed value of Rs. 32, as set forth in the 
tabular statement in the lease. The latter view was taken by 
the Court of first instance and the former by the lower appellate 
Court. The tenant now appeals. 

It is remarkable that the Courts below based their respec- 
tive decisions entirely on the terms of the lease, each regarding 
its own interpretation as the obviously- correct one. For the 
landlord, the respondent before us, the case of Sokobat Ali v 
Abdool Ali (1), has been cited. That case was very similar to 
the present case ; but the learned Judges who decided it had 
before them materials that we have not in the case before us. 
Looking entirely at the lease itself we are disposed to think 
that the interpretation put upon it by the lower appellate Court 
is correct. Itis quite clear from the stipulations in the lease 
that what was contemplated was payment of the rent by 
delivery of the paddy itself, though according to the final 
stipulation ifthe tenant failed to deliver the paddy it would 
be open tothe landlord to sue him for the arrears of rent 
either in the shape of paddy or in money to an amount 
representing the price thereof. Now it is obvious that if by the 
term the price thereof is meant the sum of Rs. 32, entered in the 
tabular statement the tenant could at any time when paddy 
was dear evade the stipulation that he was to pay by delivery 
of paddy to his own gain. This we think could never have 


(1) (1898) 3 0. W. N. 187. . 


Vou. XIT.] HIGH COURT.» ona] 


been intended whether the entry of the nominal value in 
the tabular statement was made as presenting the market 
value of the paddy at the time when the lease was granted 
or whether it was made for some other object can only be 
a matter of conjecture ; but in view of the stringent provisions 
relating to the delivery of the paddy we are not prepared to 
hold that the entry was made with a view to leave: itto the 
tenant at his. option either to deliver the paddy or‘to pay 
what might ata particular time be a very inadequate sum 
as the value of it. We therefore, dismiss this appeal with costs. 


A. T. M, Appeal dismissed. 


- 


Before Mr, Fustice Chatterjee and Mr. Fustice Vincent. 
SIR RAMESWAR SINGH ` 


v. _ 
_JAIDEB JHA.* 
, Rent, euit for—Joint-tenante—Suit, if maintainable against some, : 


It is competent to a plaintiff landlord to maintain his suit against any 
namber of several joint tenants. 
Jogendra v, Nogendra (1) referred to. 


Appeal by the Plaintiff. 
Suit for rent against several. Defendants. 


The facts of the case and arguments appear PRAES from 
the judgment. 
- - Babu Fogendra Nath Mookerjee for the Appellant. - 
Babu Upendra Nath Roy (for Babu Lal - Mohan Gangoh) 


for the Respondent. 
The Judgment of the Court was delivered by 


b 


Chatterjee J.—This was a suit for rent against -several 
defendants. One of those defendants was dead before the 
service of summons. The fact of the death was brought to the 
notice of the Court and there was an application to bring in 
his heirs. No further steps were taken by the Court and a 
decree was passed against the deceased defendant as if he were 

* Appeal from Appellate Decree No. 2047 of 1908, against the deoree of 
H. E, Ransom Esq, District Judge of Darbhanga, dated the 26th May, 1908, 


affirming that of Babu Kali Kumar Sarkar, Munsiff of eae dated the 
- 25th April, 1907. -> 


(1) (1907) 11 O. W. N. 1036. 
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living. In the second Court the alleged heirs of the deceased 
Madan Jha were brought in as defendants and there it was 
contended that they had been brought in after the expiry of 
the - period allowed by law, that the application for substitu- 
tion was therefore barred by limitation and that the whole 
suit ought to fail. The learned District Judge gave effect to 
this plea although the only part of the case that was under 
appeal- before him was a fraction of the claim relating to 
certain map. l 

The learned Judge was wrong in dismissing the wholė 
suit, One of the defendants was not brought in time atid the 
whole suit has been dismissed although a part only of the 
suit was under appeal before him. - 


As regards Madan Jha, we think he was only one of 
several tenants and it’ was quite competent to the plaintiff to 
maintain his suit against any number of several joint tenants and 
therefore the suit against the other defendants was maintainable, 
We may bring the case of fogendro Nath Roy v. Nagendra 
Narain Nandi (1), tothe notice of the learned’ District Judge 
on this point, 

The alleged heirs of Madan Jha must be expunged from 
the record and the suit must be taken as one against the other 
defendants. We do not say anything asto what bearing this 
giving up of one of the joint tenants may have upon the sale 
that might in future take place ; butin the present instance the 
suit will go on against the other defendants and the case will 
be sent back to the lower appellate Court for a decision of the 
whole case before him on the merits. 


Costs to abide the result. 
The heirs of Madan Jha will bear their own costs. 


A, T. M. Appeal allowed : case remanded, 


(1) (1907) 11 0. W. N. 1026. 


Vou, XII.) HIGH: COURT, 


’ Before Mr. Fustice Brett and Mr. Fustice Richardson. 
SHEIK ISAF 


v. 


GOPAL CHUNDER DEY,* 


Rent, suit for— Vonsy rent or produce rent —Kabuliat. construction of — Estimate ) 


of vtalue—Payment of interest in default— Bengal Tenancy Act (VIII of 

1885), See. 72. 

Under a document, the tenants agreed © to pay every year 80 cottas of 
paddy and 10 oottas of kalai measured by a cotta of 14 seers as the landlord's 
share..,.,.; that if owing to any occurrence, we fail to giva the same, then we 
will pay you its price amounting to Rs, 30 in the month of that very year.’’ 

Held, that estimate of the value was not intended to modify in any way 
the terms of the contract between the parties which was that the tenants should 
pay a yearly rent in kind and that, on their failure to dogo, they should pay 


ite price. 
There was a clause in the above dooument providing for payment of interest 


at a cortain rate per month. 
Held, that section 74 of the Bengal Tenancy Act had no application, 

Appeal by the Defendant, 

Suit for rent. 

The facts of the case and arguments appear sufficiently frorn 
the judgment. 

Babu Surendra Chunder Sen for the Appellant. 

Babu Prokas Chunder Mojumder for the Respondent. 


The Judgment of the Court was delivered by 


Brett J.—The only point taken in support of this appeal 
is that the lower appellate Court erred in law in ‘holding that 
the plaintiff was entitled to recover rent from the defendants 
at the value of the amount of produce which was fixed inthe 
kabuliat. Inthe kabuliat, it is stated that the tenants promise 
‘t to pay every year 80 cottas of paddy and ro cottas of kalai 
measured by a cotta of 14 seers asthe landlord’s share to you 
in respect of your 8 annas share &c., that, if owing to any. 
occurrence, we fail to give the same, then we will pay you its 
price amounting to Rs. 30 in the month of that very year.” 
The lower appellate Court held that under the terms of this 
kabuliat, the tenants contracted to pay as rent to the landlord 
a certain amount of the produce and that, if the tenants failed to 
pay the amount of the produce, the landlord would be entitled 

* Appeal from Appellate Decres No. 1962 of 1908, against the decree of 


Babu Surendra Nath Mitra, Subordinate Tudge of Faridpur, dated the 3rd July, 
1908, reversing that of Rabu Rebati Mohan Goswami, Monsiff of Bhanga, dated 


the 20th March, [808. 
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to recover from them the value of. the produce at the market 
rate at the time when the rent fell due. It has been contended on 
behalf of the appellants that this. view is not correct and that the 
view taken by the‘Court of first instance is correct. It is argued 
that, under the terms of the document the parties agreed that 
‘thirty rupees should represent the value of the produce rent 
and that the landlord would, under all circumstances, be 
‘entitled to recover that sum only, from the tenants and the 
‘tenants would under all circumstances, be liable to pay that sum 
to the landlord as representing the rent of the holding. -In our 
opinion, that construction of the terms of the document is not 
correct, The view taken by the lower appellate Court is in 
accordance with the express terms of the document and in my 
opinion, is not opento question, Under the document; the: 
tenants agreed to pay to the landlord produce rent ofa certain 
amount and on their failure to doso topay its price, and the- 
document, only merely for the convenience of the “parties or for 
the purpose of registration, goes on to state fhe value of the 
produce rent as existing atthe time when the document was 
executed. In-our Opinion, that estimate of the value was not 
intended to modify in any way, the terms of the contract 
between the parties which was that the tenants should pay a 
yearly rent in kind and that, in their failure to do so, they should 
pay its price. | - 2 

It has been suggested by the learned vakil for the appellant 
that the amount has been stated in the document as the sum to 
be paid by way of penalty on breach of the contract and the: 
provisions of section 74 of the Contract Act have been relied 
on. In our opinion, the provisions of that section have no: 
application to the -present case. The clause providing for 
penalty in case of default foliows the passage in ‘question and 
provides that interest at a certain rate per month should be paid 
in default. We see no reason, therefore, to interfere with the 
judgment and decree of the lower appellate Court. The appeal 
Is accordingly dismissed with costs, ` . : 
A. TM. _ . Appeal dismissed. 
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. Before Mr. Fustice Woodroffe and Mr. Fustice Richardson. ` 
BIPRO CHARAN MAJHI . 


Vv. 
. SUCHAND ROY CHOWDHURY.* 
Rent, suit for— Money rent or produce rent--Kabuliat, construction of— Decree 
: for money rent—Res judicata i 


A Kabuliat contains the following words :—A rental of Rs. 86 having been 
fixed on condition of making over in lieu of the said amount of rent, a quantity 
of a total of 4 maps, 5 salis of rice of good quality per annum in accordance 
with the prevailing (standard) seer of the village as settled upon.” 

- Held (per Woodroffe J.) on a construction of the Kabuliat that the landlord 
was entitled to rent paid in money and notin kind. _ = 

Ina previous snit between the parties, rents were decreed for money 


payment, 
_ , Held (per Riohardson J.) that the decree operated as res judicata, 
Appeal by the Plaintiff 


Suit for rent, 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Khetter Mohun Sen for the Appellant. 

Babus. Nalini Ranjan Chatterjee and Foy Gopal Ghosha for 
the Respondent. | 


The judgments of the Court were as follows : 


Woodroffe J.—The question inthis appeal is whether the 
plaintiff is entitled to rent paid in money, namely, Rs. 35 a 
year, or rent in kind, namely, 4 maps, § salis of rice. 

The -Court of first instance held that the défendant was 
entitled to pay his rent in cash ; and that decision has been 
reversed by the judgment of the Subordinate Judge. 

The kabuliat in this case contains the following words :— 
SA rental of Rs. 35 having been fixed on condition of making 
over in lieu of the said amount of rent, a quantity of a total of 
4 maps, 5 salis of rice of good quality per annum in accordance 
with! the prevailing (standard) seer of the village as settled 
upon,’ » Tt is not easy to understand why, if the rent is to be 
paid in kind, any reference is made to a yearly rental of Rs. 35 
having been fixed. The suggestion which has been made to 
meet that is this, that these words were inserted for the purpose 


* Appeal from Appellate Decree No. 2309 of 1908, ai the decree of 
Babn Ambika Ohurn Mookerjee, Subordinate Judge of Burdwan, dated the 80th 
May, 1908, reversing that of Babu Surendra Nath ae Mansi of ‘Assansold, 
dated the 29th November, 1907, 7 
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of fixing the value of the lease for the stamps and registration. 
But if that had been so, I should not have expected to have 
found a statement of such value made in the terms which occur 
in the present lease. Further, it seems that in the previous 
suit in which the decree has been exhibited, rents were decreed 
for 1310 and 1311 at Rs. 35 a year. The Subordinate Judge 
found that there was nothing to show whether this Rs. 35 was 
the price of rice for each year or whether it was the money rent 
for which rice was agreed to be delivered. But the decree 
itself says nothing about this being the price of rice each 


year. That decree was for rent at Rs. 35 a year, or Rs. 70 in 


all. That would appear to me, without looking at the judgment, 
to be a decree for money payment. | 

Under these circumstances, Ithink this appeal should be 
decreed, and with costs, and that the decree of the Munsiff 
should be restored. 

Richardson}J.—I agree in the order which my learned 
brother proposes to make, I think that the question which 
arises for decision was determined inthe previous suit to which 
reference has been made, and the decree in which has been 


exhibited and that the question is therefore resjudtcata. 
A. T, M, Appiah allowed, 


ORIGINAL CIVIL. 


Before Mr. Fustice Pugh. 
SARAT COOMARI DASSI 


Uv. 
HARI CHARAN PAL AND otusrs.* 


Mortgagee~Order absolute—Ciril Procedure Code (Act V af 1908), Order 
XXXIV, Rule 5—High Court, Original Side.— Practice, 


Where after an order for payment of the mortgage money, the mortgagee 
dies, there should be a fresh order upon the defendants mortgagors to pay the 
money into Court before there is a final decree for sale, Previous practice of thé 
High Court, Original Side, in these cases discussed. l 

Application by the representative of the plaintiff, 
mortgagee, 

Suit for sale upon a Mortgage. 

Mr. P. N. Dutt for the Applicant. 

The material facts appear from the judgment “which was as 


follows :-— 





è Original Suit No, 246 of 1903. : 


You. XI] tial oovRt. 


— Pugh J.—This-is an application under the present Code for 
a decree absolute for sale under Order XXXIV, Rule § It appears 
that the mortgage decree was made on the 16th July, 1903. 
The date originally fixed for payment was the zoth Decem- 
ber, 1904. There is an affidavit by a man who has since died 
which affidavit was made at or about that date to the effect that 
he attended to receive the mortgage-money. Nothing was done ; 
no application made for order absolute for a period of three 
years, After three years on the znd December, 1907, the 
original plaintiff on the record died and the present plaintiff was 
substituted on the 28th August, 1908, and she now applies for a 
decree absolute under the Code, Order XXXIV, Rule 5. At the 
time when the first order for payment on the zoth December, 
1904, was madethe Civil Procedure Code did not apply to 
mortgages. There were provisions similar to these now inserted 
in the Civil Procedure Code embodied in the Transfer of 
Property Act but with regard to mortgages this Court followed a 
practice of its own which was not strictly in accordance with 
these sections of the Transfer of Propercy Act. Among other 
things the Transfer of Property Act provided as the present 
Code provides for payment of the mortgage money into. Court 
and on default a sale may take place ; while the practice of this 
Court on the Original Side was to make an order for payment to 
the plaintiff at such place as the Registrar should appoint into 
Court and this was followed by Registrar appointing the eastern 
veranda of the middle floor of the Court house end not into 
Court. This form of order was based on and followed the 
English practice regarding mortgages when the old order used to 
be that the defendants should pay at the door of the Church 
St. Martens in the Strand. 


Now I see some difficulty fn relying in support of an 
application under the present Civil Procedure Code which 
provides for. sale in default of payment into Court, on a default 
in complying with an order for payment either into Court or 
tothe plaintiff in the Court veranda and not into Court 
following the present form of order. Further the old order 
was that defendant might pay to the plaintiff. Now that 
plaintiff is dead and her representative has been substituted, 
So far as the present plaintiff is concerued there has in fact 
been no default. I-had to consider this matter sometime ago 
with regard to a defendant. When the defendant had died 
after the date of the orderof payment andanother defendant 
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CIVIL, substituted and the conclusion at which I ‘artived was that 
1910. it was necessary before the sale was made -that a fresh order 


Sarat Coomari Dass} SH0uld be made upon the then defendant to pay. I am 
disposed to think that same principle would apply to the case 
of a plaintiff, if the plaintiff died between the date of default and 
Pugh, J, order absolute for sale, it would be necessary to take a fresh order. 
Eames The matter is only one of form but it is important that in these’ 
matters of procedure the proeeedings should be regular. I think 
the proper order to make is one which will not give the 
defendants any great extension of time but will place the record. 

of the Court in order. The order I propose to make is that there 

be a fresh-order on the defendant to pay into Court the sum now 

due for principal and interest within a fortnight from the date 

of service of the order upon him. That order will bein the form 

in present case and in default of compliance with that order the 
plaintiff can make a fresh application for an order absolute for sale. 
Mr. Dutt—J submit. I am entitled to the costs of this- 
application. i -y 
The Couri—You are entitled to your costs, There will be 

liberty to you to add them to your claim. z 


v. 
Hari Charan Pal, 





N, K. B, a Fresh order for payment made, 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. \ 
KALI NARAIN BHOWMIK 


v. 


HARINATH CHAKRABARTI. j 


Suit, maintainability of—Oonceyanos, ewecution of, by Court—~Rights of partiss 
under the conveyance, how to be enforoed—Title to property, when vests— 
Agreement for repayment of profits colleoted—Suit to recover by way of 
mesne profits—Provincial Small QGauso Courts Aot (IX of 1887), 
Sch. II Art, 81, 

When the decree merely direated the defendant to executs a conveyance 
of certain property and further provided that ifhe failed to cxecute it, the 
Court would execute it on his behalf, and the conveyance was exeouted by the 
Oourt, nothing further remained to be done in the execution proceedings, and if 
either of the parties wanted to enforce his rights under the conveyance, a 
separate suit was maintainable, 

The title to the property in such a case did ot vest in the plaintiffs till 
the conveyance was executed, Hence between the date of the execution of 
the agreement of sale and the execution of conveyance, the vendor was the 
proper person to collect the profits. If the vendor agreed that he would repay 
the plaintiff the profits which he might collect either himself or by his agent or 
by any other person on his behalf, a suit to recover from the defendant by way 
of mesne profits the amount payable to him is not for recovery of profits of 
immovable property wrongfully received by the defendant and is not barred, 
by Article 81 of the Provincial Small Cause Courts Act, from the cognizance 
of the Small Cause Court. 


Application for Revision by the Plaintiffs. 

Suit to recover from the defendant by way of mesne profits, 
a certain sum of money which the plaintiff alleged was payable 
under the terms of a conveyance. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Upendra Lai Roy for the Petitioner. 

Babu Rajendra Chundra Guha for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an application by the plaintiffs to 
set aside a decree of dismissal made by the Court below. The 
plaintifis agreed to purchase certain properties from the 
defendant. Thelatter, however, in breach of this agreement, sold 
the property to other persons, with the result that the plaintiffs 


* Civil Rule No. 1711 of 1910, against the decision of Babu Umes Ohunder 
Sen, aes Oause Court Judge of Dacca, dated the 4th February, 1910, 
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were obliged to bring a suit for specific performance of the 
contract. That suit was decreed; but the defendant did not 
execute the conveyance as directed by the decree ; conse- 
quently the Court executed the conveyance on behalf of the 
vendor. The plaintiffs now seek to recover from the defendant 
by way of mesne profits, a certain sum of money which he alleges 
is payable by the defendant under the terms of the conveyance. 
The Small Cause Court Judge has dismissed the suit on the 
ground that it cannot properly be described as one for mesne 
profits—a view in support of which plausible arguments may 
possibly be advanced. But obviously the ground upon which 
the suit has been dismissed is essentially of a technical 
character, because the rights of the parties should be determined 
upon the allegations made inthe plaint which clearly disclose 
a cause of action. The allegations in the plaint are to the 
effect that if the defendant collected, either himself or by 
any agent, the profits of the disputed properties, between the 
date of the execution of the agreement for sale and the date 
of the execution of the conveyance, the plaintiffs would be 
entitled to receive the same. Now the plaintiffs contend that 
the defendant has collected profits of the properties in the 
interval ; such profits have been received partially by the vendor 
himself and partially by the persons in whose favour he 
executed the conveyances. The plaintiffs are, therefore, clearly 
entitled to maintain this suit. 

It has been argued however on behalf of two of the 
defendants that the suit is barred by the provisions of either 
section 47 of the Code of Civil Procedure, or Art. 31 of 
the second schedule of the Provincial Small Cause Courts Act. 
There is no substance, however, in either of these contentions. 
In support of the first point, it has been argued that the 
claim now put forward ought to have been put forward .in the 
proceedings in execution of the decree made in the suit for 
specific performance. But it is difficult to follow the reasoning 
upon which this contention is based. The suggestion apparently 
is that as the convenyance was executed as directed by the 
Court, the rights of the parties thereunder should also have 
been determined in execution of the decree. This position 
cannot, clearly, be maintained. The decree merely directed the 
defeudant to execute the conveyance ; and it further provided 
that if he failed to execute it, the Court would execute it on 
his behalf. As soon as the conveyance was executed by the 
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Court, nothing further remained to be done in the execution 
proceedings; and if either of the parties wanted to enforce 
his rights under the conveyance, a separate suit was clearly 
maintainable. The first ground, therefore, fails. 

In so far as the second point is concerned, Art. 31 has clearly 
no application. That Article excludes from the jurisdiction 
of the Small Cause Court, suits for accounts including a 
suit, by a mortgagor after the mortgage has been satisfied, 
to recover surplus collections received by the mortgagee, 
and also. a suit for the profits of immovable property 
belonging to the plaintiff which have been wrongfully 
received by the defendant. But it cannot be seriously sug- 
gested that the defendant has wrongfully received the profits 
of immovable property belonging to the plaintif. The 
profits of the property might be realised by the defendant ; in 
fact, to provide against that contingency, a provision was inserted 
in the deed. The title would not vest in the plaintiffs till the 
conveyance was executed. Hence, between the date of the 
execution of the agreement of sale and the execution of the 
conveyance, the vendor would be the proper person to collect 
the profits. But the vendor had agreed that he would repay 
the plaintiffs the profits which he might collect either himself 
or by his agents or by any other person on his behalf. The suit, 
therefore, is not for recovery of profits of immovable property 
wrongfully received by the defendant. It isa suit for recovery of 
money due to the plaintiff under the terms of the conveyance 
executed in their favour by the defendant. In this view, the second 
ground also cannot be supported, 

' The result is that this Rule is made absolute and the order 
of the Court below discharged. The case is remanded to the Corut 
below in order that the suit may be retried and the sum 
due to the plaintiffs determined. The petitioners are entitled 
to the costs of this Rule. We assess the hearing fee at two 
gold mohurs. 


A, T. M Rule made absolute. 
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Before Mr. Justice Mookerjee and Mr. Fustice Carnduff. , 
KHETTER MOHAN BHATTACHARJEE 


v 


SAROMONI DASI.* 


Jurisdiction— Probate Court, if can compel aweoutor to produce funds in Court— 
Fine imposition of, for disobedience of order, if tegal—Probate and Adminis- 
tration Aot (V of 1881), Beo. 50. 


A Probate Court has no jurisdiction to compel the executor to produce the 
funds in his hands in Court for the purpose of investment ; neither can it pass 
an order, imposing fine for failure to comply with the previous order. 

Petition by one of the Executors, 
Application to set aside an order of fine imposed for not 
carrying out the order of the Court. 


The facts of the case and arguments appear sufficiently from 
the judgment. 
Babu Monmotho Nath Mukerjee for the Petitioner. 
Babu Shibaprosonno Bhattacharya for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside 
an order of an exceptional character by which an executor has 
been directed to produce in Court the whole sum belonging to 
the estate in his hands for investment, and upon default, has 
been fined Rs. 100 and made liable to pay a daily fine of 
Rs. to, It appears that the petitioner Khetter Mohan 
Bhattacharjee and the opposite party Saromoni Dasi took out 
probate of the will of one Peary Lal Das onthe agth August 
1904. An inventory was filed in due course as required by 
section 98 of the Probate and Administration Act. On the 8th 
October 1909, the petitioner Khetter Mohan also filed his accounts 
with an application that they might be passed and he might be 
allowed some remuneration. Notice was thereupon issued to 
the executrix Saromoni Dassi to produce her accounts. She did 
not produce any accounts and alleged that the estate had been 
managed by the co-executor Khetter Mohan alone. In the 
petition of Khetter Mohan it was stated that he had in his hands 
the sum of Rs, 2,161 to the credit of the estate. The District 
Judge thereupon directed that the money should be deposited 
in Court and invested in Government Securities. Subsequently 
Khetter Mohan made another application in which he stated 


* Civil Rule No. 1866 of 1910, against the orders of F. Roe, Esq., District 
Judge of 24-Perganas, dated the 21st December, 1909 and 11th March, 1910, 
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that the sum mentioned in his previous application was the 
balance in his hands up to August 1909, that subsequently 
various sums had been lent out to different debtors, and that at 
the date of the order the cash balance in his hand was Rs. 1,052. 
He added that in accordance with the direction of the Court, he 
had invested a portion of the balance in Government securities 
and that he had about Rs. 104 in his hands. These facts were 
brought to the notice of the Court on the 11th March 1910, 
and the petitioner further expressed his willingness to produce 
the ornaments and the hand-notes received by him from the 
debtors to whom the sums had been lent out. The District 
Judge did not make any enquiry into the truth of these 
representations, but on the Irth March i1g1o directed the 
petitioner to produce the whole of Rs. 2,161 in Court ; he further 
ordered that if the executor failed to produce the sum, he 
would be fined Rs. roo and would also be liable to pay a daily 
fine of Rs. 10. We are now invited to set aside this order as 
made entirely without jurisdiction. The learned vakil who has 
appeared to show cause on behalf of the executrix Saromoni 
Dasi has not disputed that the order of the Court below was 
made without jurisdiction. In fact an examination of the 
provisions of the Probate and Administration Act shows that 
the Probate Court has no jurisdiction to compel the executor 
to produce the funds in his hands in Court for the purpose of 
investment. Section 90 of the Probate and Administration Act 
shows that the executor has power to dispose of even immovable 
properties unless there is some restriction imposed in this behalf 
by the will. Section 98 further requires the executor, within six 
months from the grant of probate or within such further time 
asthe Court which granted the probate may from time to time 
appoint, to exhibit in that Court an inventory containing a full 
and true estimate of all the property in his possession and of all 
the credits and also all the debts owing by any person to which 
the executor is entitled in that character. The’ executor is 
further directed within one year from the grant of probate or 
within such further time as the Court may from time to time 
appoint, to exhibit an account ofthe estate showing the assets 
which have come to his hands and the manner in which they 
have been applied or disposed of. Ifan executor fails to file an 
inventory or to produce an account, as directed by section 98, 
his liability is two-fold. Inthe first place, under section so 
the grant may be revoked if it is established that he has wilfully 
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and without reasonable cause omitted to exhibit the inventory 
or account in accordance with section 98 or has exhibited an 
inventory or account which is untrue in a material respect. In 
the second place, sub-section (4) of section 9% makes the 
exhibition of an intentionally false inventory or account under 
the section, an offence under section 193 of the Indian Penal 
Code, while sub-section (3) shows that intentional omission to 
comply with a requisition by the Court to exhibit an inventory 
or account amounts to an offence under section 176 of the 
Indian Penal Code, Reference may also be made to sections 146 
and 147 of the Probate and Administration Act, which provide 
that if an executor misapplies the estate of the deceased or 
subjects it to loss or damage, he is liable to make good the loss 
or damage’ so occasioned ; and if he occasions any loss to the 
estate by reason of his neglect to get in part of the property of 
the deceased, he is also liable to make good the amount. Now, 
in the case before us, the inventory and accounts were filed on 
the 8th October, 1909. So. far as we can gather from the 
records, the accounts have been passed. No action, therefore, 
could be taken under section 50 of the Act for revocation of the 
grant nor could the petitioner be prosecuted for offences 
punishable under sections 176 and 193 of the Indian Penal Code. 
It follows consequently that the order made by the District 
Judge for the production of the amount in Court for the 
purpose of investment was wholly unauthorised and in excess of 
his power, and the subsequent order, imposing a fine upon the 
‘petitioner for failure to comply with the previous order, was 
equally without jurisdiction. We are unable to appreciate upon 
what possible view of the law, the District Judge passed orders of 
this description. It is conceivable he supposed that he was acting 
under the provisions of the Guardian and Wards Act which’ 
entitle the Court by which a guardian has been appointed to 
impose a penalty upon him, if he fails to comply with a 
requisition for exhibition of accounts or for payment into Court 
of the balance due from him on the accounts delivered. There 
are, however, no corresponding provisionsin the Probate and 
Administration Act. The learned vakil for the opposite party has 
suggested that the estate has been improperly administered and 
that in fact it has been squandered away by her fellow executor, 
and has invited us to direct an enquiry into this matter. In our 
opinion, it is impossible for us to accede to this prayer in the 
‘present proceedings. It is open to the beneficiaries to bring a 
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guit for administration of the estate.or to take appropriate 
proceedings against the executor, if the estate has been mal- 
administered. But the position is quite obvious that the relief 
which has been summarily granted by the District Judge in 
favour of the opposite party is not contemplated by the 
provisions of the Probate and Administration Act. 

The result is that this Rule is made absolute and the order 
of the District Judge made on the 21st December, 1909, and all 
orders subsequent thereto discharged. We make no order 


as to costs. 
A. T. M. Rule made absolute. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
RAJ KRISHNA PARUI 


v 


MUKTARAM DAS.* 


Speoifio Relief Act (I of 1877), Beo. 9—Possession— Title—Trespass— Dominion, 
acts of—Leclusive dominion. f 

Ina suit commenced under section 9 of the Bpeciflo Relief Act, the sole 
point for determination will be, whether the plaintiffs were in possession of 
the disputed property within six months previous to the institution of the suit 
and whether they had been deprived of such possession by the defendant 
otherwise than in due course of Jaw. It is immaterial, if the plaintiffs were 
in possession, that such possession was without title. What the plaintiff has to 
prove is possession of the dispnted property and not mere isolated acts of 
trespass over that property. 

In order to entitle the plaintiff to succeed on the ground of possession, he 
must prove, firstly, that he exercised acta which amounted to acts of dominion ; 
the nature of these acts of dominion varies with the nature of the property ; 
secondly, that the act of dominion was exclusive. If the ocoupation by the 
plaintiff, as indicated by those acta, has been peaceable and uninterrupted and 
has extended over a sufficient Jength of time, the inference may properly be 
drawn that the plaintiff was in possession, 


Application for Revision by the Plaintiff. 

Suit for possession under section 9 of the Specific 
Relief Act. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Hemendra Nath Sen for the Petitioner. 

Babu Nagendra Nath Mitter for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside a 


* Civil Rule No. 1120 of 1910, against the order of Babu Promotho Nath 
Bhattacharjee, Mansiff of Howrah, dated the 24th January, 1910, 
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ON decree by which a suit commenced by the petitioners under 
1910. section 9 of the Specific Relief Act has been dismissed. The 


Se aad 


Raj Krishna Parui learned Judge in the Court below correctly set out the issue 


v, ial i wi tat : i 
Haaa Dau for trial in these terms: “Were the plaintiffs in possession 


ere of the land in dispute at any time within six months before the 
AURETA institution of the suit? Is the plaintiffs allegation of dis- 


possession true?” In the decision of this issue, however, he 
went first into the question of preferential title which he decided 
in favour of the defendants. He next proceeded to deal with 
the question of possession. With regard to this, he observed 
that both parties had adduced oral evidence in support of their 
respective allegations and that the crucial point was whether 
the plaintiffs had been in lawful possession of the land within 
the statutory period of six months. This question he answered 
in the negative, for the reason that the plaintiffs had failed to 
establish their title to the property. It has been argued before us 
in support of the Rule that this view of the law is clearly erroneous. 
In our opinion, this contention is well-founded and must prevail. 
Section 9 of the Specific Relief Act provides that if any 
person is dispossessed without his consent of immovable property 
otherwise than in due course of law, he or any person claiming 
though him may, bya suit instituted within six months from 
the date of dispossession, recover possession thereof, notwith- 
standing any other title that may be set up in such suit, 
The concluding words of the section make it clear that the 
«4 “question of title is not to be determined ina suit commenced 
under section 9. But it is expressly provided that nothing in 
the section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. The 
sole point for determination in a suit of this description is, 
whether the plaintiffs were in possession of the disputed 
property within six months previous to the institution of the 
suit, and whether they had been deprived of such possession 
- by the defendants otherwise than in due course of law. Jt is 
immaterial, if the plaintiffs were in possession, that such 
possession was without title. It may be conceded that what the 
plaintiffs have to prove is possession of the disputed property 
and not mere isolated acts of trespass over that property. 
The distinction between what may be called juridical possession 
and an act of trespass was pointed out by the learned Judges 
of the Bombay High Court in the case of Amirudin v. 


Mahamad Famai (1), where reliance was placed upon an 
(1) (1891) I, L, R, 15. Bom, 68, 
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earlier decision of the same Court in Dadabhat Narstdas v: 
The Sub- Collector of Broach (1', in which Mr. Justice Melvill had 
explained the distinction between an act of possession and an act 
of mere trespass. The distinction may be illustrated by concrete 
cases. To take one illustration, in the case of Doe v: 
Dyeball (2) a person had received the key of a room from the 
lessor of the plaintiff and had held possession of the premises 
for about a year, when the defendant broke in at night and 
took forcible possession. The question, whether the plaintiff 


had such possession as was sufficient to entitle him to maintain - 


an action in ejectment without proof of title, was answered in the 
affirmative, because although the plaintiff might not have derived 
his possession from a person who had title to the disputed 
property, yet as he was in occupation of the premises for a 
considerable length of time, it could not be disputed that he 
had juridical possession. To take another illustration, reference 
may be made to the case of Browne v. Dowson (3). There a 
schoolmaster who was in possession of the school premises 
made over the key to the authorities of the school who 
entered into possession. He returned the next day and entered 
into the premises by force. The question arose whether 
such entry gave him possession or whether it was a mere 
act of trespass. Lord Denman held that there was no such 
possession by mere entry as wrongdoer as would entitle the 
plaintiff to maintain a possessory action. The learned Chief 
Justice observed that a mere trespasser could not, by the very 
act of trespass, immediately and without acquiescence, give 
himself what the law understood by possession against the person 
whom he ejected, and drive him to produce his title, if he 
could without delay reinstate himself in his former possession. 
The judgment of Sir Charles Sargent in the case of Amirudin v. 
Mahamad Famal (4), to which reference has already been made, 
lays down substantially the same principle, although there is 
perhaps one observation in that judgment which might prove 
misleading. The learned Chief Justice observed that in the 
earlier case decided by Mr. Justice Melvill he had expressed an 
opinion that a mere trespasser could not succeed in a possessory 
action on the ground that the plaintiff in such a case did not 
acquire juridical possession, and, therefore, could not be 
dispossessed. Juridical possession here must be takento be 


(1) (1870) 7 Bom. H. 0. B. 82, 48) (1840) 12 Ad. & E. 624. 
(2) (1829) Mood, & M. 846, (4) (1891) I. L. R, 15 Bom. 685. 
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distinguished from a mere'act of trespass. It is not equivalent 
to what the learned Judge in the Court belowin the present 
case holds to be lawful possession. It may be difficult to frame 
any comprehensive formula to distinguish an act of possession 
from an act of trespass. But it may be generally observed, in 
the first place, that in order to entitle the plaintiff to succeed on 
the ground of possession, he must prove that he exercised acts 
which amounted to acts of dominion ; the nature of these acts of 


‘dominion must obviously vary with the nature of the property. 


A particular act which inthe case of one property may be 
sufficient to indicate control over that property, may, in the case 
of another property, amount to nothing more than an isolated 
act of trespass. It may also be remarked that such acts of 
dominion, though exercised over a part only of the property may 
be evidence of possession of the whole. This must, however, 
be dependent upon the character of the property and the nature 
of the act. The second element which may require consideration 
is, whether the act of dominion is exclusive. Ifeach of two 
persons commits what may be deemed acts of trespass upon the 
disputed property, and it is ultimately proved that one of them 
has title andthe other has not, the act of the rightful owner 
would not be an act of trespass but would amount to an act of 
possession, whereas in the case of the wrongdoer, such act 
would properly be deemed nothing more than an act of trespass. 
The judgment of the Court below in the present case is defective 
inasmuch as it does not specify the acts which are alleged by 
the plaintiffs to amount to acts of possession. Ifthe occupation 
by the plaintiffs, as indicated by those acts, has been peaceable 
and uninterrupted and has extended over a sufficient length of 
time, the inference may properly be drawn that the plaintiffs 
were in possession. Onthe other hand, if the plaintiffs are not 
able to prove anything beyond isolated acts of trespass which 
were not acquiesced in by the defendant, they cannot 
legitimately claim to have been in possession of the property. 

The result is that this Rule is made absolute, the order of 
the Court below discharged, and the case remanded in order 
that the question of possession may be retried upon the evidence 
onthe record as it stands. Costs of this Rule will abide the 
result. We assess the hearing fee at two gold mohurs. 


A, T. M. Rule made absolute ; case remanded, 





Yo 
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: Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
JUGAL MOHINI DASI ea 
v 


SRINATH CHATTERJEE.* 

Sale, setting aside of—Bengal Tenanoy Aot (VIII of 1885), Beo. 170, sub-se0. 3— 
Deposit by purchaser of share in tenure—Withdrawal of deposit by 
landlurd, effect of. 

To determine whether the petitioner is entitled to make a deposit under 
snb-section 8 of section 170 of the Bengal Tenancy Act, two elements have to 
be taken into consideration ; namely, frst, whether the petitioner is a person 
who has an interest in the tenure; and secondly, whether that interest is 
voildable on the sale. 

When an application for leave to deposit the judgment-debt under sub- 
section 8 of section 170 of the Bengal Tenancy Act by the purchaser of a share 
of a tenure was opposed by the landlord decree-holder and it was decided by 
the Court that the petitioner was interested in the tenure, and the judgment- 
debt was deposited in due course, which was withdrawn by the decree-holder : 

` Held, that the effect of the decision was, that between the landlord and 
the transferee of portion of the tenure, the transferee acquired an interest 
in the tenure by purchase; that as the landlord withdrew the sum deposited 
it was no longer open to him to dispute the title of the depositor in the 
subsequent proceeding under sub-section 3 of section 170 of the Bengal 

Tenancy Act. 


Thomas Barclay v, Syed Hossein (1) followed. 


Application for Revision by the purchaser of a share in 
& tenure. 

Application for leave to deposit the decretal amount under 
section 170, sub-section 8 of the Bengal Tenancy Act. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Khetter Mohun Sen, Monmotho Nath Mukerji and 
Frobodh Chunder Chatterjee for the Petitioner. 

Babu Debendra Nath Bagchs for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an 
order under section 170, sub-section (3) of the Bengal Tenancy 
Act by which an application made by the petitioner for leave to 
deposit the decretal amount has been refused. It appears that 
the petitioner is the purchaser of a half-share in a tenure, The 
opposite party is the superior landlord of the tenure-holder, and 


* Civil Rule No. 1529 of 1910, against the decision of Babu Mohor Lal 
Dey, Munsiff of Krishnagore, dated the 15th January, 1910. — 


(1) (1907) 6 O. L, J, 602, 
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in execution of a decree for arrears of rent against the recorded 
tenure-holders has got the property advertised for sale. The 
petitioners applied to the Court below for leave to deposit the 
money with a view to prevent the sale. The application was 
opposed by the decree-holder on the ground that sub-section (3) 
of section 170 of the Bengal Tenancy Act had no application. 
This objection has prevailed and the application has been 
dismissed. 

In support of the Rule, it has been argued that the view 
taken by the Court below is opposed to the decision of this 
Court in the case of Radhika Nath Sarkar vy. Rakhal Ray (1). 
In answer to the Rule, reliance has been placed upon the 
observation of this Court in the case of Fottndra Mohan Tagore v.. 
Durga Dabe (2). In our opinion there is no room for dispute 
that the order of the Court below is erroneous and must 
be discharged. 

To determine whether the petitioners are entitled to make 
the deposit under sub-section 3 of section 170 of the Bengal 
Tenancy Act, two elements have to be taken into consideration ; 
namely, first, whether the petitioners are persons who have an 
interest in the tenure ; and secondly, whether that interest is 
voidable on the sale. i 

In so far as the first of these elements is concerned, there is 
no question that the petitioners have an interest in the tenure. 
In 1904, the decree-holder made an attempt to sell the tenure in 
execution of a decree for arrears of rent against the recorded 
tenants. On that occasion, the petitioners applied for leave to 
deposit the judgment-debt under section 170, sub-section (3). 
Their application was opposed by the decree-holder. The Court 
held, however, that the property in question was a transferable 
tenure and that the petitioners were interested therein. In 
pursuance of this order, the judgment-debt was deposited in 
due course, and the money was withdrawn by the decree-holder. 
The effect of this decision obviously is that as between the 
landlord and the transferees of the tenure, it has been’conclusively 
settled that the transferees have acquired an interest in the 
tenure by purchase. It may further be observed that as the 
landlord has withdrawn the sum deposited, it is no longer open 
to him to dispute the title of the depositors. Thomas Barclay v. 
Syed Hossein Ali Khan (3). We may add that in 1905, there 


-(1) (1909) 18 0. W. N.1175. (2) (1905) 10 O. W. N. 488, 
(8) (1907) 6 O. L, J. 601, 
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was a similar attempt at a sale of the property in execution of a 
decree for arrears of rent against the recorded tenants. An 
application was made under section 170, sub-section (3) of the 
Bengal Tenancy Act, and in support thereof the conveyance 
which is the foundation of the title of the petitioners was 
produced. On that occasion also, the deposit was allowed to be 
made and the sale was stayed. On neither of these two occasions 
did the decree-holder attempt to challenge the propriety of the 
order by an application to this Court. It is now suggested that 
the orders were not operative as against him, because he 
withdrew the money deposited, under a protest. This contention 
ig evidently unsustainable, His objection was overruled and he 
acquiesced in the order made by the Court, he made no attempt 
to get the order set aside. It is no longer open to him to 
contend that because his objection was held to be unsustainable 
on that occasion, his objection in the present case has a better 
chance of success. We must consequently hold that the first 
element necessary to bring the case within the scope of 
section 170, sub-section (3) has been established. 

The second element which requires consideration is, whether 
the interest of the petitioners is voidable on the sale of the 
property. We invited the learned vakil for the decree-holder 
to state whether the decree was in essence a money decree, 
and whether a sale held in execution thereof would pass to the 
purchaser merely the right, title and interest of the judgment- 
debtor and in no way affect the position of the unrecorded 
transferees, He declined to make any admission, but stated that 
the decree for rent had been obtained by the holder of the 
fourteen annas of putni interest and two annas of durputni 
interest. Hence it is obvious that the effect of a sale in execution 
of the decree will be to pass to the purchaser the tenure, free 
of the interest of the present petitioners. Consequently, the 
interest which the petitioners possess, is voidable upon the sale, 
This view is in accordance with that taken by this Court in the 
case of Radhika Nath Sarkar v. Rakhal Ray (1). Our attention, 
however, has been drawn to some observations, which may be 
interpreted in a contrary sense, to be found in the case of 


Fotindra Mohan Tagore v. Durga Dabe (2). We are not - 


prepared to accept these observations as an accurate exposition 


of the true effect of section 170, sub-section (3). It may be. 
remarked that the observations were in the nature of obtter dicta;: 


(1) (1900) 18 O. W, N, 1175. (2) (1905) 10 0. W N, 438, 
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IVIL, because as the learned Judges discharged the Rule, it was 
1910, unnecessary to decide what the precise scope of section 170, 


Jugal Mohini Dasi SUb-section (3) might be. We may add that if the course adopted 
by the Court in the case of ¥otindra Mohan Tagore v, Durga 
ae Dade (1), is followed on the present occasion, the Rule must be 
aia bts s. made absolute. The learned Judges held in that case that as 
on a previous occasion the transferee of the tenure had been 
allowed to make a deposit under section 170, sub-section 3 of 
the Bengal Tenancy Act, the Court below acted correctly in 
allowing him to make a deposit on a subsequent occasion. Here, 
in 1904 and 1905, the present petitioners were allowed, in spite of = 4_ 
opposition, to make a deposit under section 170, sub-section (3). 
There is no reason, therefore, why on the present occasion the 
deposit should not be allowed and accepted. 
The result is that this Rule is made absolute and the order 
of the Court below discharged. The petitioners will be at liberty 
to make the deposit under section 170, sub-section (3). They 
are entitled to the costs of thisCourt. We assess the hearing 
fee at two gold mohurs, s 


v. 
Srinath Chatterjee, 


A. T. M. Rule made absolute, 
(1) (1905) 10 0. W. N. 433. 
Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. A- 
KANAILAL BISWAS 


OlVIL, y. 
1910. : NITAI CHAND SAHA* ` 
May, 24, 4 l AND 
— NITAI CHAND SAHA 
v 


BADIO JENNA.* 


Damages, suit for—Use and ocoupation—Demise. 


An action for damages for use and occupation does not necessarily 
suppose any demise ; the action lies against any person who uses and ocoupies 
the premises by the permission of the owner. 


Rochester v. Pierce (1) referred to. 


Applications for Revision. | 
Suit for damages for use and Occupation. 
* QOivil Rules Nos. 490 and 1878 of 1810, against the desision of Babu 


Narendra Krishna Datt, Small Cause Court Judge of Sealdah, dated the 
28rd December, 1909. 


(1) (1808) 1 Campbell 466. - 
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The facts of the case and arguments appear sufficiently from Onis 
the judgment. 1910. 


samga 


Babu Kulwant Sahay for the Petitioner in Rule No. 490  ganaiei Biswas 
OIDO a Nitai Ohand Saha. 

Babu Satis Chandra Mukherji for the Opposite Party. Z 

Babus Sarat Chandra Roy Chowdhry and Satis Chandra Mpo gibi J. 
Mukerji for the Petitioner in Rule No. 1373 of 1910. 

Babu Fotindra Nath Bose for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in these Rules to set aside 
a decree made by the Judge of the Court of Small Causes 
at Sealdah in a suit for damages for use and occupation of a 
verandah. The case for the plaintiff was that he was the 
owner of the verandah, that the two sets of defendants had 
occupied the premises from the 14th April 1909 up to the 2oth 
September 1909, and were consequently liable to pay com- 
pensation for use and occupation. The first defendant 
contended that he came into occupation of the verandah as the 
tenant of the second set of defendants and was not liable. The 
second set of defendants contended that the verandah in question 
was part of their portion of the house and that no suit for 
4 damages for use and occupation could lie against them. The 
Small Cause Court Judge has made a decree against the first 
defendant and dismissed the suit as against the other 
defendants. Weare now asked by the first defendant in Rule 
490 of 1910 to set aside the decree against him on the ground 
that upon the admitted facts, he did not come into occupation 
of the verandah by the leave and license of the plaintiff. We 
are also asked by the plaintiff in Rule 1373 of rg1o, to set 
aside the decree in so far as it dismisssed his claim against 
the second set of defendants. In our opinion, the first defendant 
is entitled to succeed and the Rule obtained by the plaintiff 
must be discharged. It is clear upon the plaint and the 
evidence on the record that one Rasik Pandit was the tenant 
under the plaintiffand that he let out the property to Abbas, 
the father of the second set of defendants. Abbas appears to 
have erected a shed upon the verandah and let it out to the first 
defendant, Kanai. It is stated that in 1903, Rasik Pandit brought 
a suit for rent against Abbas which was compromised on the 
15th December 1903, and as a result of this compromise 
Abbas is said to have given up possession of the property to 
Rasik Pandit. If this is the true state of things, since the 
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15th December 1903, Rasik would be the tenant under the plaintiff 
and the first defendant would be the tenant under Rasik Pandit. 
The plaintiff alleges that Rasik Pandit abandoned his tenancy on 
the 12th April 1909, and he asks for damages for use and occupa- 
tion as against the defendants from the 14th April 1909 to the 
20th September following. Now,in so far as the first defendant 
is concerned, it is manifest that he did not come into occupation 
of the property by the permission of the plaintiff. He was 
originally brought on the property by Abbas who at that time . 
held under a lease from Rasik Pandit. It is not established that 
after the abandonment of the property by Abbas on the 15th 
December 1903 or after the abandonment by Rasik Pandit on 
the 12th April 1909, the plaintiff agreed to accept the possession 
of the premises by the first defendant as possession held on his 
own behalf. Consequently, no suit for damages for use and 
occupation lies against the first defendant, because, as observed 
by Lord Ellenborough in the case of Rochester v. Pierce (1), 
an action for damages for use and occupation -does not 
necessarily suppose any demise. It is enough that the 
defendant used and occupied the premises by the permission of 
the plaintiff. We may further observe that it would be clearly 
unjust to makethe first defendant liable for compensation for 
use and occupation, because his case has been that he has paid 
rent tothe second set of defendants by whose predecessor 
Abbas he was originally brought on the property. The second 
set of defendants in the written statement filed by them admits 
that they have been in occupation ofthe property and have 
received rent from the first defendant. This by itself would be 
a sufficient reason for dismissal of the claim of the plaintiff as 
against the first defendant. The result, therefore, is that the 
Rule obtained by the first defendant must be made absolute and- 
the decree as against him discharged. : 

In so far as the Rule obtained by the plaintiff is concerned, 
itis clearly impossible to give him a decree as against the second 
set of defendants. The case as between the plaintiff and those 
defendants was not investigated in the Court below. There is 
nothing in the judgment of the Small Cause Court Judge as 
regards the relative rights of these parties. The learned vakil 
for the plaintiff petitioner has suggested that the case should 
be remanded sothat the question of title raised by the second 
set of defendants may be investigated in this proceeding. Weare 


: a = (1) (1808) 1 Campbell 466, 
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of opinion that we ought not to accede to this suggestion. The OIviL, 
question of title should be raised and investigated in a Court of 1910, 


et gem 


competent jurisdiction which can finally decide the question. Kanailal Biswad 
Indeed, it is clear that the object of the plaintiff in the present 
suit throughout has been to obtain indirectly a decision upon the = 
question of title andto recover possession of the property from Mookerjee, J. 
which, upon the facts patent on the record, it is manifest that p 
he has been dispossessed by the second set of defendants. 

The Rule obtained by the plaintif must, therefore, be 
discharged. It will, however, be open to the plaintiff to bring a 
suit for declaration of his title to the property and for recovery of 
possession thereof with mesne profits. 

We make no drder as to costs in either of these Rules. 


v. 
Nitai Chand Saha, 


A. T. M. Rule No. 490 made absolute ; 
Rule No. 1373 discharged. 


Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. r 
TARINI KUMAR DATTA J wee 
v, 1910. 
GOPESWAR PAL CHOWDHURY.* May, 23. 


Abatoment— Civil Procedure Coda (Aot V of 1908) O, 82, R. 9 Sub-R, (2)-— 
Sufficient cause — Negligence or forgetfulness. 


w 


Negligence or forgetfulness on the part of the agent specially appointed 
by the appellant to look after the appeal and to receive notices and 
information from his vakil, is not a sufficient cause within the meaning of 
0. 21 R.9, Sub-Rule 2. . . 
When the time for reviving proceedings in a Court is once passed, a very 
valuable right is secured to the sucoeasfal litigant, and the Court must 
therefore be fully satisfied of the justice of the grounds on which it is sought 
to obtain an extension of the time for attacking the decree. 

Karsondas Dharamsey v. Bai Gungabai (2) and Bhimrao Ramrao y, 
Ayyappa Yellaypa (2) referred to, 


Application by the Appellant for setting aside an order of 
abatement of an appeal. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Monmotho Nath Mukerjee for the Petitioner. 

Babus Baidyanath Dutt and Debendra Nath Bagchi for the 
Opposite Party. 


* Civil Rule No. 1905 of 1910 in connection i Appeal from Original 
Decree No. 214 of 1909. 


(1) (1906) I. L, R, $0 Bom, 829, (2) (1908) I, L, R. 31 Bom, 38, 
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. The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside the 
abatement of an appeal from original decree under Order 22, Rule 
9, sub-rule 2 of the Code of Civil Procedure of 1908. There is 
no dispute as to the facts. The sole respondent in the appeal 
Gopeswar Pal Chowdhury died on the 6th October 1909. No 
application to bring his legal representatives on the record as 
required by Rule 4 was made within the prescribed time, namely, 
six months from the date of death as provided in Art 174 of the 
second schedule of the Limitation Act ; the result was that on the 
6th April 1910 the appeal abated under Order 22, Rule 4, sub- 
rule 3. The present application was made on the 25th April, 
1910. ‘The question which requires consideration is, whether 
upon this application the abatement should be set aside. The 
abatement can be set aside only if it is proved under Rule 9, sub- 
rule (2), that the appellant was prevented by any sufficient reason 
from continuing the appeal. It is stated in the affidavit filed on 
behalf of the appellant that sometime in February, possibly on 
the 21st February 1910, one of the sons of the deceased respon- 
dent, Tarkeshwar Pal Chowdhury, who is a vakil of this Court, 
and had entered appearance in the appeal on behalf of his father, 
informed the vakil for the appellant that his father was dead and 
that he and this brother had to be brought on the record. 
Thereupon the learned vakil for the appellant sent information 
to Brojo Nath Roy, an officer of the appellant who resided in 
Calcutta. It is expressly stated in the affidavit filed on behalf 
of the appellants that their vakil had been requested to leave all 
communications regarding the appeal with their officer Brojo 
Nath Roy. Brojo Nath, however, did not intimate this matter to 
his masters till the 6th April 1910. Under what circumstances 
Brojo Nath acted in this manner, it is not explained ; but what 
is alleged is that he was negligent. The appellants, upon the 
receipt of the letter of Brojo Nath, took steps to make the 
present application which as already stated, was presented to us 
on the 25th April. Under these circumstances, we are invited by 
the learned vakil for the appellants to hold that there was sufi- 
cient cause which prevented them from continuing the appeal. 
The learned vakil has argued that Rule 9, sub-rule (2), has the 
same effect as if it provided that the abatement or dismissal 
should be set aside when it was proved that the appellant was 
prevented by any cause sufficient to prevent him from continu- 
ing the appeal ; and he has contended that forgetfulness or negli- 
gence on the part of a specially appoihted agent - was sufficient 
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cause within the meaning of the Rule. Now it is neither neces- IVIL, 

sary nor desirable that any attempt should be made to orane ahi 

precisely the meaning of the expression ‘sufficient cause’, marni Kamar Datta 

because to do so would be, as was observed in the case of Jn re `v. 
Gopeswar Pal 

Manchester Economic Butlding Soctety (1), to crystallise into a Chowdhury, 


rigid definition that judicial power and discretion which the Mookerjee, J. 
Legislature have for the best of all reasons left undetermined and = 
unfettered. But although we need not defne exhaustively what 
is meant by ‘sufficient cause’ within the meaning of Rule 9, 
we are Clearly of opinion that negligence or forgetfulness on the 
part of the agent specially appointed by the appellants to look 
after the appeal and to receive notices and information from their 
vakil, is not a‘ sufficient cause’ within the meaning of Rule 9. 
It must be remembered, as was observed by the learned Judges 
of the Bombay High Court in Karsondas Dharamsey v. Bat 
Gungabat (2) and in Bhimrao Ramrao Desat v. Ayyappa 
Yeliappa (3), that when the time for reviving proceedings in a 
Court is once passed, a very valuable right is secured to the 
successful litigant, and the Court must, therefore, be fully satisfied 
of the justice of the grounds on which it is sought to obtain an 
extension of the time for attacking the decree, and thus perhaps 
depriving the successful litigant of the advantage which he has 
obtained. The hardship in the present case may be great, but the 
appellants must take the consequence of forgetfulness or negli- 
gence on the part of their specially appointed agent. It is not 
suggested that any blame in this matter attaches to the legal 
representatives of the deceased respondent. Onthe other hand, 
it is quite clear that one of them did his best to apprise the vakil 
for the appellants that an application for substitution was 
necessary, and the latter also promptly communicated with the 
officer of his clients. No blame, therefore, attaches to the re- 
presentatives of the deceased respondent or tothe learned vakil 
who had charge of the case on behalf of the appellants. 

The result, therefore, is that this Rule is discharged. We 
‘ make no order as to costs. 


A, T. M. Rule discharged. 


(1) (1 88) 24 Ch, D.488. (2) (1905) I. L R. 30 Bom, 829, 
(8) (1906) I. L. R. 81 Bom. 88, 
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KHONDKAR ABDUL BASIR 
v 


PANCHKOWRI,* 


Delivery of possession—Obstruction—Jurisdiotion of executing Court to make 
order under Seo. 476 of the Code of Criminal Procedure (Act V of 1898)— 


Enforcement of process uf Court— Offence committed—Oriminal Procedure 
Oude (Act V of 1898 ) Seo, 195, 


An execution proceeding is a judicial proceeding within the meaning of | 
section 476 of the Oode of Criminal Procedure, and consequently the Court 
while engaged in such a proceeding is competent to make an order under that 
section, if the fact is brought to its notice that offences have been committed 
while the process of the Court was attempted to be enforced. 


Bhola Nath v. Hmporor (1) and Dakhineswar v. Haris (2) followed, 
Application for Revision by the Obstructor to delivery 
of possession. . 
Application to set aside an order made under section 195 
of the Code of Criminal Procedure. 


The facts of the case and arguments appear sufficiently from 


( Before Mr. Fustice Mookeryee and Mr, Justice Carnduff. ` 


the judgment. 
Babu Atulya Charan Bose for the Petitioner. 
None for the Opposite Party. ° 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order made by the Court below onthe 26th August 1909 under 
section 195 0f the Code of Criminal Procedure. It appears 
that the Nazir was ordered by the Court to deliver possession 
of a parcel of land toa decree-holder, The Nazir went to the 
spot on the 25th July 1909, and tried to deliver possession when 
he was obstructed by several persons some of whom also 
assaulted him. The result was that he could not deliver 
possession and submitted a report to that effect to the Court, 
The learned Munsiff thereupon issued notices to the persons 
who had assaulted the Nazir to show cause why they should not 


be prosecuted. He held a preliminary enquiry under section 476 


of the Criminal Procedure Code, and on the gth August 1909 
made an order under that section. Upon the evidence adduced 
before him, he came to the conclusion that they had deliberately 

è Civil Rule No. 1670 of 1910, against an order of Babu Taraprosono 
Chatterjee, Munaif of Serampur, dated the 26th August, 1909. 


(2) (1905) 10 O. W. N.'55, 8 Or, L, J. 142, 
(2) (1909) 10 0, L, J, 450, 


Vor, X11.) HGH COUT. 


obstructed the Nazir in the discharge of his duty, had assaulted 
him, and had committed offences under sections 147, 186, and 353 
of the Indian Penal Code. Subsequently, the learned Munsiff, for 
some unexplained reason, reviewed his order on the 26th August; 
be held that he had no jurisdiction to make any order under 
section 476, as the offences alleged to have been committed 
had not been brought to his notice in the course of a judicial 
proceeding. In support of this view, he relied upon the decision 
ofthis Court in the cases of Hara Charan Mookerjee v. King 
Emperor (1) and Kanto Ram Das v. Gobardhan Das (2). The 
result was that he cancelled his previous order, and then proceeded 
to’deal with the matter under section 195 of the Criminal 
Procedure Code. The order, however, which he recorded under 
that section was not properly drawn up, and might, in fact, be 
treated as one within the terms of section 476. We are now 
invited to set aside this order on the ground that it was not 
Open to the learned Munsiff to make any order under section 
195, inasmuch as no application had been madeto him by any 
person for sanction to prosecute the petitioner under that 
section and the order as drawn up did not grant sanction to any 
specified person, In our opinion, if it be assumed that the order 
made on the 26th August 1909 under section 195 of the Criminal 
Procedure Code is open to criticism, the proper course to follow 
is to discharge that order and restore the order under section 
476 which was erroneously recalled. The decisions of this Court 
inthe cases of Bhola Nath Day x. The Emperor (3) and 
Dakhineswar Misra v. Harts Chandra Chatterjee (4), show that 
an execution proceeding is a judicial proceeding within the 
meaning of section 476, and that consequently the Court, while 
engaged in such a proceeding, is competent to make an order 
under that section, if the fact is brought to its notice that 
offences have been committed while the process of the Court 
was attempted to be enforced. There can be no question in 
our opinion that the order of the gth August 1909 was 
properly made and should never have been revoked. The 
result is that this Rule is made absolute, the order of the 26th 
August is discharged and that of the 9th August restored. 


A. T. M. Rule made absolute, 
(1) (1905) I. Le B. 82 Cale. 367. (8) (1905) 10 0. W, N. 58. 
(2) (1907) 1, L. B, 85 Calo, 188. (4) (1909) 10 0, L. J. 460, 
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Before Mr. Fustice Mookerjee and Mr. Fusitce Teunon. 


ae SAKARI DATTA 
1910. V. 
nya AINUDDY.* 
Maroh, 21, 
et Mesne profils, suit for—Redemption, deores for—Deoretal amount paid off— 


Possessiun nut delivered—Sull, maintalnability—Provincial Small Oause 
Couris Aot (IX of 1887) Soh. IT. Art. 31, 


A suit for mesne profits for the period intervening between the date fixed 
for redemption in the decree and the date of actual delivery of possession is 
maintainable in a Court of Small Causes, 

Rukhmint v. Venkatesh (1) and Satyabadi v. Hirabati (2) explained, 

As soon as the mortgagor deposits in Court the amount determined as die 
ander the redemption decree, the relation of mortgagor and mortgagee ceases, 

Petition by the Plaintiff, 


Suit for mesne profits. 


The material facts and arguments appear from the judgment. 

Babu Gunada Charan Sen for the Petitioner. 

Babu Biraj Mohan Mozumdar and Dr. Sarat Chandra Bysac 
for the Opposite Party. 


The judgment of tho Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside 
a decree of the Court below by which a suit for mesne profits 
has been dismissed as not maintainable under the law. On 
the 18th February 1900, the plaintiff mortgaged the property 
to the defendants. In January 1905, he brought a suit for 
redemption. The usual decree for redemption was made by the 
Court of first instance on the 15th September 1905. On appeal, 
this decree was modified on’ the 19th July 1906, and the mort- 
gagor was directed to deposit the amount determined to be due 
on or before the 19th September following. The deposit was 
made on the 14th September. The allegation of the plaintiff is 
that although the judgment-debt was duly deposited, the mort- 
gagee did not deliver possession of the property to him, and that 
it was not till the 3rd October 1907 that he was able to obtain 
possession through the assistance of the Court. On the 21st 
December 1907, he commenced the present action for recovery 
of mesne profits which had accrued due on account of the 
wrongful possession of the mortgagee from the 14th September 


* Oivil Rule No, 3059 of 1908, against the decision of Babu A, D. Gupta, 
Small Canse Court Judge of Munshigunge, dated the: 19th May, 1908. 


(1) (1907) L L. B, 81 Bom. 527, 
(2) (1907) 5 O. L. J, 192 ; 1, L, B, 84 Calo, 223, 
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1906 to the 3rd October 1907, The Court below has dismissed 
the suit on the ground that it was not maintainable upon the 
authority of the case of Rukhmint Baiv. Venkatesh Bab 
Frabhu (1). This view has been controverted in this Court on 
behalf of the plaintiff, while on the side of the defendant it has 
been argued that the suit is not maintainable at all and that, in 
any event, it is not maintainable in a Court of Small Causes. 

In so far as the first of these points is concerned, it has been 
argued on behalf of the defendant that the suit is barred by the 
principle of res judtcata, and reliance has been placed upon the 
cases of Satyabadi v. Hirabats (2), Rukhmint Bat v. Venkatesh Bab 
Prabhu (1) and Ram Din v. Bhup Singh (3). In our opinion, the 


_ cases referred to have no application to the circumstances of the 


present litigation. In those cases, after a valid tender had been 
made by the mortgagor of the sum due under the security ora 
deposit had been made by him of such sum in Court, the mort- 
gagor brought a suit for recovery of possession on the ground 
that the tender had been made and illegally refused, or that 
inspite of the valid deposit, the mortgagee had declined to 
deliver possession of the property to him. Under such circums- 
tances, it was ruled that it was the duty of the mortgagor in 
a suit for redemption so brought to include a claim not merely 
for recovery of possession but also for account of what was due 
upon the mortgage security. In two of these cases, Rukmini 
Bait v. Venkatesh Bab Prabhu (1) and Satyabadi v. Airabat (2), 
the subsequent suit for recovery of mesne profits covered the 
period between the date of the deposit or the tender and the 
date of delivery of possession under the decree in the redemp- 
tion suit, and it was ruled that a claim for mesne-profits of this 
description ought to have been included in the previous suit for 
redemption. No distinction appears to have been drawn 
between the claim for mesne profits between the date of tender 
or deposit and the date of the decree in the redemption suit and 
the mesne profits fromthe latter date to the date of delivery of 
possession. The reason why the distinction was not drawn was 
that in each of those casesthe period was very short and made 
no appreciable difference tothe plaintiff. That this happened 
in the case of Satyabadi w. Atrabats (2) ts clear from the conclud- 
ing portion of the judgment delivered on the application for 
review. Aftrabatt v. Satyabadi (4). In the case before us, the 


(1) (1907) I. L. R. 81 Bom 527. 
(2) (1907) 5 O. L. J. 192, I. L. R. 84 Oale. 228. 
(3) (1908) I. L. R. 30 All, 225, (4) (1907) 5 C, L, J. 550, J, L. B 34 Calc. 688. 
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claim is for mesne profits for the period which intervened 
between the date fixed for redemption in the decree and the 
date of actual delivery of possession. In our opinion, there 
is no room for reasonable doubt that a suit for these mesne 
profits is maintainable. The test to be applied is, whether the 
sum now claimed could have been recovered by the mortgagor in 
the previous suit for redemption. The answer must obviously 
be inthe negative. Reliance, however, has been placed by the 
learned vakil for the opposite party upon the decision of the 
Bombay High Court in the case of Vinayak Shiwrao Degha v, 
Dattatraya Gopal (1). That case is not only of no assistance to the 
defendant, but when closely examined really negatives his con- 
tention. The learned Chief Justice pointed out in that case 
that the object of a redemption suit was a complete adjustment 
of the rights of the parties and the decree in sucha suit when 
properly framed would provide for matters even up to the time 
when it would ultimately be carried into effect. Consequently, 
in a redemption suit properly framed, accounts may be taken of 
the profits received by the mortgagee even up tothe date fixed 
for redemption in the decree. Inthe case before us, no account 
could possibly have been taken in the decree in the redemption 
suit of any profits which might be realised by the mortgagee on 
account of wrongful possession retained by him even after the 
mortgagor ‘had deposited in Court the amount determined as 
payable by the redemption decree. The learned vakil for the 
opposite party has further contended, upon the authority of the 
decision of this Court in the case of Broman Biòt v. Sachi 
Bewah (2), that the relation of mortgagor and mortgagee does 
not cease upon payment into Court by the mortgagor of the 
amount determined as due by the redemption decree. In our 
opinion, there is no foundation for this contention.. The case 
upon which reliance is placed turned upon the construction of 
section 89 of the Transfer of Property Act, and it was ruled there 
that the relation of mortgagor and mortgagee did not cease as 
soon as the decree was made absolute, but it continued till the 
property had been sold and the proceeds applied in satisfaction 
of the mortgage-decree. By analogy, itis obvious that as soon 
as the mortgagor deposits in Court the amount determined as 
due under the redemption decree, the relation of mortgagor and 
mortgagee ceases, and it is immaterial whether the mortgagee 
receives payment of such sum and delivers possession of the 


(1) (1902) I. L. R. 26 Bom. 661. (2) (1904) I. L. R, 31 Calo, 868, 
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property to the mortgagor. If the contrary view were maintained, 
it would be impossible to justify on principle the position that 
the mortgagor becomes entitled to possession of the property 
immediately upon payment of such sum into Court, because if 
even thereafter the relationship of mortgagor and mortgagee 
continues, itis difficult to appreciate at what precise point of 
time the relationship would subsequently cease so as to entitle 
the mortgagor to recover the property from .the mortgagee. 


Reference has also been made on behalf of the defendant to the . 


decision of the Bombay High Court in Balaji v. Zatya (1), where 
it was ruled that a mortgagee in possession against whom a 
decree for redemption had been miade, was entitled to reap the 
crops standing on the land. This proposition, even if it is assumed 
to be correct, has obviously no application to the circumstances 
of the present litigation, for it merely implies that when crops 
are standing on the land, the time for redemption may be ex- 
tended by the Court under section 93 of the Transfer of Property 
Act. We must, therefore, hold that the first contention of the 
defendant that a suit of this description is not maintainable, 
must be overruled. 

In support of the second contention, namely, that ifa suit 
of this description is held to be. maintainable, it does not lie in 
a Court of Small Causes, reliance has been placed upon Article 31 
of the second schedule to the Provincial Small Cause Courts Act. 
That article provides that “ any other suit for account includ- 
ing a suit by a mortgagor, after the mortgage has been satisfied, 
to recover surplus collections received by the mortgagee” is not 
maintainable in a Court of Small Causes. This article mani- 
festly has no application to a suit of the description now before 
us. By no stretch of language, can we appropriately say that 
this is a suit for account, much less is it a suit for account by a 
mortgagor to recover the surplus collections received by the 
mortgagee. As already explained, the suit is for recovery of 
sums unlawfully received by the defendant after he had ceased 
to be mortgagee. Art. 31 obviously applies to cases of a very 
different description, cases, for example, in which a usufructuary 
mortgagee has been ‘redeemed and possession delivered back to 
the mortgagor, but accounts have not been taken as to the sur- 
plus collection which might have been received by the mort- 
gagee during ‘the time when he was in possession of the pro- 
perty. The second contention also must consequently fail, 

(3) (1887) Bom, H, O. P, J. 114, 
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The ‘result, therefore, is that this Rule is made absolute, and 
the decree of the Court below set aside. The suit is decreed for: 
Rs. 25 which we determine as the value of the mesne profits 
upon the evidence on the record. This sum will carry interest. 
at the rate of six per cent. per annum from the date of the insti- 
tution of the suit to the date of realization. The plaintiff will 
be entitled to full costs of this Rule but only half costs in the 
Court below. We assess the hearing-fee in this Court at one 
gold mohur. 


A. T.M. Rule made absolute. 


t 





Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
GOPAL LAL MANDAL 


v. 
SURESH CHANDRA MUKERJI. * 
Arbitration, reference to—dward act submitted on due dato—Betting aside of 
order of reference—Procedure to be followed by Oourt, 


Where a reference to arbitration falls through owing to non-submission of the 
award on the date fixed for submission, the course the Oourt should follow is to 
fix a date for the hearing of the suit, so as to enable the ‘parties to appear and 
adduce evidence in support of their respective cases, Where this procedure 
was not followed, the High Oourt set aside the order of dismissal of the suit ao 
default of appearance. 


= Application for Revision by the Plaintiff. 
Suit for Rent. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Baranashitbast Mukerjee for the Petitioner. 

None for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order of dismissal of a suit for rent made by the Subordinate 
Judge of 24-Perganahs on the 23rd November last. It appears 
that the matter in controversy between the parties was referred 
to the arbitration of Saroda Prosad Chowdhuri and Shyama 
Charan Das. A writ was issued to them on the 18th August, 
1909, and the 24th September was fixed for the submission 
of their award. On the latter date; upon the application 


* Qivil Rules Nos. 575 and 587 of 1910, against an order of Babu Promotho 
ay Chatterjee, Subordinate Judge of 24-Parganas, dated the 28rd November, 
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of the arbitrators the time for submission of their award 
was extended to the 23rd November. On that date, however, 
the award was not submitted. The learned Subordinate Judge 
thereupon proceeded to hear the suit and recorded the following 
order; ‘No one appears on plaintiff’s behalf. There is no 
response to repeated calls. Defendant's pleader states, his client 
is not present, which means he has no instructions. The order 
for reference to arbitration is set aside and the suit is dismissed 
for default.’ The plaintiff then applied to this Court and 
obtained the present Rule, to which no cause has-been shown. 
~ We are unable to discover on what grounds the Subordinate 
Judge made this extraordinary order. As already stated, the 
23rd November was fixed for the submission of the award of 
the arbitrators. As the award was not submitted on that day, 
the reference fell through, and the Subordinate Judge could 
properly hold that the order of reference to arbitrators should 
be set aside. But the obvious course to follow after this, was 
to fix a date for the hearing of the suit, so as to enable the 
parties to appear and adduce evidence in support of their 
respective cases. Without following this course, the Subor- 
dinate Judge proceeded to dismiss the suit for default. This 
order cannot be supported on any conceivable ground. The 
Rule is, therefore, made absolute and the order of the Court 
below set aside. The Subordinate Judge will fix a date for 
the hearing of the suit, so as to give the parties opportunity 
to adduce evidence in support of their allegations, and will 
then proceed to decide the case on the merits. The costs of 
this Rule will abide the result- of the suit. We assess the 
hearing fee at one gold mohur. 


A. T. M. -Rules made absolute: cases remanded, 





` Before Mr. Fustice Mookerjeee and Mr. Justice Sharfuddin, 
In re ABIRUDDIN AHMED.* | 


Legal - Practitioner—~Wuktear—- Criminal conviction — Misconduct—Remoral— 
. Restoration—High Court, power of. 

It ig open to a Oourt, when a legal practitioner has been dismissed for 
criminal conviction or misconduct of any description in the widest sense of 
the term, to re-admit him after the lapse of time, if he satisfies the Court that he 
has in the interval conducted himself honourably and that no objection 
remains as to his character or capacity. 


* Application No, 8443 of 1910 before the High Oourt, 
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OIYIL.. The authorities on the subject reviewed. ; 
1910 Where a Muktear who was dismissed upon conviotion for a criminal offence 


~ of a grave character implying moral turpitude and was also directed to be prose- 
Inve Abiruddin, cuted for perjury, applied after the lapse of seven years to be re-instated, and it 
~~ was found on enquiry that he had not made a full disclosure of his previous his- 

tory, the High Court refused to make the order for re-admission. 


Application by a Muktear for re-instatement. 
The facts are sufficiently set out in the judgment. 

Moui Waheed Hossein for the Petitioner. 

Babu Ram Charan Mitter (Senior Government Pleader) for 
the Crown. i 

C. A, V. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an application by one Abiruddin 
Ahmed who was formerly a Muktear and practised as such in the 
criminal Court at Rampore Boalea in the District of Rajshahi. 
On the 28th January, 1903, he was dismissed by this Court under 
section 12 of the Legal Practitioners Act of 1879, on the ground 
that he had been convicted of a criminal offence, namely, an 
offence under section 363 of the Indian Penal Code, implying a 
a defect of character which rendered him unfit to be a Muktear. 
i On the 26th July, 1910, the present application was made with 
a view to the re-instatement of the petitioner, on the ground 
that since his dismissal he had borne an honourable character 
and had suffered considerable pecuniary loss, The application 
is supported by certificates as to the character of the petitioner 
and his present circumstances. These certificates are signed, 
amongst others, by the Junior Government Pleader of Rajshahi, 
members of the legal profession in that District, and -other 
gentlemen occupying positions of responsibility. Notice of the 
application has been served upon the learned Government 
Pieader, who has been heard and has placed before us facts which 
he has ascertained from the District -Judge of Rajshahi as to the 
previous conduct -and character of the petitioner. Two ques- 
tions arise upon this application (of which we take cognizance 
under the special direction of the Hon'ble the Chief Justice), 
namely, 4rst, whether it is competent to this Court, after a legal 
practitioner has been removed from the roll, to re-instate him, 
where the atonement of a long period of good conduct is 
offered ; and, secondly, if the Court has the power to make an 
order of this description, whether an order in favour of the 
petitioner ought to be made in the circumstances of the. 
present case, | 


Norember, 28. 


Noi. XII.] -HIGA COUR, 


" In so far asthe first of these questions is concerned, there 
Can, in our opinion, be no room for controversy that it is open 
to a Court, when a legal practitioner has been dismissed for mis- 
conduct of any description, in the widest sense of the term, to 
re-admit him after the lapse of time, if he satisfies the Court 
that he has in the interval conducted himself honourably and 
that no objection remains as to his character and capacity. In 
one of the earliest cases on the point [King v. Greenwood (1)], 
where an attorney, about two years previously, had been 
struck off the roll for malpractice, and was, upon petition, 
f re-instated, the Court declared that the striking off the roll was 
not to be understood as a perpetual disability, but was sometimes 
only meant as a punishment and might be considered in the 
light of.a suspension only, if the Court saw good cause. Again, 
in an Anonymous Case (2), a solicitor who had been struck off 
the roll for misconduct, was restored after ten years, during 
which period he had amidst great privation and suffering, main- 
tained an irreproachable character; his application was sup- 
ported by a memorial signed by a very large number of solicitors. 
Sir John Romilly, M. R., said that though he was very properly 
struck off, yet considering the great length of time that had 
elapsed and the great suffering that he had endured, and con- 
sidering the testimonials to his good behaviour and conduct and 
absence of opposition from the Law Institution, he might be 
restored to the roll. In the course of argument in this case, 
counsel in support of the motion referred to the case of /n re 
Smith (3), before Lord St. Leonards, in which Smith’s name, 
after having been struck off the roll for some irregularity in 
practice as Master Extraordinary, was ordered to be restored, but 
with a proviso that he should be suspended from practising for 
six months. Another instance in which a similar order was made 
is to be found in the case of Zn re Robins (4). A very instructive 
case is that of Ju re Pyke (5). Pyke was an Attorney ; in 1836, 
after he had practised for about six years, his name was struck off 
the roll at his own request in order that he might be called to 
the Bar. In 1838, he was called to the Bar; in 1843, he was 
disbarred by the Benchers on account of professional misconduct, 
namely, participation by previous agreement in the profits of an 
Attorney. This decision was affirmed on appeal by the fifteen 


(i) (1760) 1 Black Stone 2232, (8) Unreported. 


(2) (1852-58) 17 Beay, 475, (4) (1865) 86 L. J. Q. B. 121 
(5) (1845) 1 New Practice Cases.330, 
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Judges. In November, 1845, Pyke applied to the Court to’ be 
restored to the roll of Attorneys, but his application was refused. 
in re Pyke (1). In 1865, he applied again to be re-admitted as an 
Attorney, but this application also was refused [Zn re Pyke (2)], 
In the same year, Pyke renewed his application and was 
re-admitted [Hxp. Pyke (3)]. Cockburn C. J., after observing that 
the same honour and the same integrity which are essential to the 
character and position of a Barrister, are also necessary to the 
character and position of an Attorney, and that dishonest or 
dishonourable conduct which unfitted a man to be at the Bar, 
was sufficient to exclude him also from the other branch of the 
profession, held that both on principle and precedents, sentences 
of exclusion from either branch of the profession need not neces- 
sarily be exclusion for ever. The test to be applied is, in the 
words of the learned Chief Jnstice, whether the sentence of ex- 
clusion, however right, has had the salutary effect of awakening | 
in the delinquent a higher sense of honour and duty, and 
whether in the interval his conduct had been so irreproachable 
that, notwithstanding a delinquency in early life, he might be 
safely entrusted with the affairs of clients and admitted to an 
honourable profession without that .profession suffering degrada- 
tion. An application to strike off the rolls or readmit to them, 
ought not to be looked at with respect to the punishment of the 
individual himself. The Court hasa duty to perform to the 
suitors and to the profession of the law, and is bound to see that 
the persons admitted to it, are persons on whose integrity and 
honour reliance may be placed, persons whose conduct has been 
such as to inspire confidence in their character. A very similar 
view was taken in the case of Jn re Brandreth (4) in which it was- 
ruled that the Court has power, even where it is proved that a 
conviction for an offence against the criminal law has taken place 
but the atonement of a long period of good conduct has been 
offered, to restore a Solicitor to the rolls. In 1879, the name of 
Brandreth was struck off the rolls upon proof of a conviction 
for obtaining money by false pretences from clients. In 1883, 
an application was made by him to be restored to the practice 
of his profession. This was refused by Grove and Mathew J.J,, 
and a similar application made in 1886 to Grove and Stephen. 
J.J. met with the same fate. In 1891, however, Lord, 
Coleridge, C. J., with the concurrence of Mathew, J., held that 


(1) (1845) 1 New Practice Cases 880, 

(2) (1865) 6B, & 8. 708, 84 L J. Q, B.-121. ` 

(8) (1865) 6 B. and 8. 703, at 707, 34 L. J, Q. B, 220 
(4) (1896) 0 L, J. Q. B, 501, 
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sufficient grounds had been made out to restore him to the 
rolls. One of the grounds, upon which the learned Chief 
Justice proceeded, was that the petitioner who had been for 
twelve years off the rolls produced a very strong body of 
evidence that during the whole of that time he had conducted 
himself irreproachably. He added that there should be no 
occasion on which it was absolutely, as a point or rule of law, 
impossible fora man to redeem his character ; and- that if a 
man had done his very best so to redeem his character, he might 
be entitled to the indulgent consideration of the Court. In the 
course of his judgment, the learned Chief Justice mentioned an 
unreported case of another solicitor, Barber, who was prosecuted 
for complicity in a fraud as to a will, convicted and sentenced to 
transportation in 1843 ; as a result, his name was removed from 
the rolls, but he was subsequently re-admitted by the Court of 
Queen’s Bench, after three applications for reinstatement had been 
refused, twice by that Court in 1850 and 1851, and once by 
the Master of the Rolls in 1854. See this matter reported 
at one stage in Jn re Barber (1). Cases are also to be found 
in the reports, where the application for reinstatement has 
been entertained but refused on the merits [2xf. Frost (2), 
where a solicitor had been convicted of seditious practices ; 
in re Hawden (3), where a solicitor had been twice con- 
victed of conspiracy to extort money by means of libels ; 
In re Garbett (4), where the solicitor, who had been convicted of 
forgery, A. v. Garbett (5), had received a pardon and was 
dismissed in 1849 on account of perjury in an affidavit of in- 
crease, concealed the fact of conviction for forgery in his applica- 
tion for reinstatement ; and, Jn re Poole (6), where an attorney, 
who had been dismissed for misappropriation of moneys of a 
client; subsequently became bankrupt and applied for re-in- 
statement without any offer of reparation.] The case of Zn re 
Lamb (7), is clearly distinguishable and shows merely that when 
the dismissal has a permanent effect under statutory provisions; 
order for reinstatemeut is not permissible. 

The principle deducible from the long series of English 
decisions we have just reviewed, has been adopted in the 
American Courts, and, it is regarded there as indisputably 
settled that an order or judgment of disbarment is not neces- 


(1) 1854) 19 Beav, 378. (4) (1856) 18 O. B. 408. 


(2) (1815) 1 Chitty 558 note. (5) (1847) 2 Car & Kir pin) 1 Den, O. 0.'236, 


(8) (1841) 9 Dowling Pr. Oa. 970. (6) (1869) È. R. 40. P, 350 
(7) (1889) 28 Q. B. D. 477; 
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sarily final or conclusive for all time, but an attorney who has 
been disbarred may be reinstated, on motion or application, for 
reasons satisfactory to the Court. Thus, in Boston Bar Assoc 
y. Greenhood (1), it is stated that the removal of an attorney 
from office may be absolute, leaving the party to apply to the 
Court for re-admission, if his offence is of such a kind that after 
a lapse of time he can satisfy the Court that he has become 
trustworthy, or the removal may be for-a stated time if the 
Court is of opinion that the interests of the public will thereby 
be sufficiently protected. Again, in the case of Ja re Palmer (2), 
the test’for re-instatement is thus formulated : looking at the 
life and conduct of the attorney prior to the disbarment, have 
his life and conduct since that time been such as to satisfy the 
Court that if restored to the Bar, he will be upright, honourable 


‘and honest in all his dealings ? will his restoration to the Bar 


be compatible with a proper respect of the Court for itself and 
‘with the dignity of the profession? See also, Jn re Boone (3), 
In ve Treadwell (4), Jn re King (5), Jn re Enright (6), Jn re 
Burris (7), In re Essington (8), In re Weed ()9, In re Newton (10), 
In re Simpson (11) and Ja re Sullivan (12). l 

The view taken in the English Courts has also been adopted 


‘by the High Court of Australia in a recent decision [Zncorporated 


Law Institute v, Meagher (13) ], where the authorities and the 


‘principles which underlie them are elaborately discussed. In 1896, 


Meagher was struck off the roll of solicitors, as he had been 
‘party to a conspiracy to pervert the course of justice. In 1904, 


-he applied to be re-admitted to practice. The Court refused the 


-application, but intimated that the application would probably be 


-granted if renewed after Ist June 1906, provided evidence was 


given of continued good conduct. In 1906, the application was 
renewed, but refused, as his conduct in the interval had been 


‘unsatisfactory. In 1909, he renewed his application again. The 


Supreme Court of New South Wales held that it was bound to 


(1) (1897) 168 Mass. 169, 48 N. E. 568. 
(2) (1894) 9 Oblo O. O. 88, 70. 

(8) (1898) 90 Fed. 798. 

(4) (1896) 114 Cal. 24, 45 Pac. 998. 

(5) (1896) ŠE Ohio 416, 43 N. E, 688. 

(6) (1897) 69 Vermont 317, 37 Atl. 1046. 
(7) (1905) 147 Cal. 870, 81 Pao. 1077. 


_ (8) (1904) 33 Colo. 168, 75 Pac. 394. 


(9) (1904) 80 Montana 456, 77 Pao. 50. 
(10) (1902) 27 Montana 182, 70 Pac, 510, 982, 
(11) (1908) 11 North Dakota 526, 93 N. W. 918. 
(12) (1904) 185 Mass 426, 70 N. E. 421. 
(13) (1909) 9 Oom. L. B. 685, 
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re-admit the petitioner by reason of the promise made in 1904, 
unless it was proved that he had been meanwhile guilty of mis- 
conduct. Upon appeal by the Incorporated Law Institute, the 
order of readmission was discharged. It was ruled by the 
High Court, frst, that the order of readmission, quite as much 
as an order of removal or suspension was essentially judicial in 
its nature and liable to be challenged in appeal ; secondly, thata 
Judge is not entitled to bind himself or his successor by a promise 
as to future action on problematical facts ; thirdly, that the 
question was not one of fact, but of proper inference to be 
drawn from relevant facts clearly ascertained, namely, whether 
in spite of previous misconduct which had already grievously 
tainted his reputation and led to the order of dismissal, he had 
affirmatively satisfied the Court that he was a fit and proper 
person to stand in the ranks of an honourable profession and in 
whom the public might repose unbounded confidence. Upon a 
review of the facts, the Court reversed the order of readmission, 
as it was not satisfied that if the petitioner was restored to the 
roll, he might not act in a similar manner when opportu- 
nity offered. 

These cases amply establish the position that in so far as the 
English and American Courts are concerned, though the name 
of a legal practitioner may have been removed from the rolls by 
~ reason of professional misconduct or criminal conviction, the 
Court may in its discretion readmit him, if satisfied that during 
the interval which has elapsed since the order of removal was 
made, he has borne an unimpeachable character and may with 
propriety be allowed to return to the practice of an honourable 
profession. 

The doctrine just explained has been adopted in this Court, 
as well founded on principle, and we have been able to trace 
instances in which similar orders have been made with respect to 
an Attorney, [Zn re Pearson (1), Ja re Cockerell Smith (2)], 
A Vakil, [Zn re Rup Nath Banerji (3)] and a pleader, [Jn re Kaliy 
_ Prosonoo Chatterjee (4), In re Nabin Krishna Mukherji (5)). 
On the 18th June, 1867, this Court (Peacock C. J.. Norman 
and Phear, JJ.,) removed from the rolls an Attorney, by 
name Pearson, for gross professional misconduct. Sir Barnes 
Peacock quoted with approval the observation of Lord Mansfield 
Cy (1872) Unreported. (3) (1890) Unreported, 

(2) (1878) Unreported. ` (£) (1885) Unreported, 
(5) (1888) Unreported, 
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in Hx, Brounsall (1), that the test tobe applied was, whether 
the conduct of the Attorney was such as made it proper that he 
should continue a member of a profession which should be free 
from all suspicions. The other learned Judges concurred in 
the view that the misconduct was of such a grave character that 
Pearson should be struck off the roll of Attorneys. On the 11th 
January, 1870, Pearson applied to be réadmitted, and produced 
numerous certificates to show that since his removal he had 
conducted himself as a strictly honourable man, This applica- 
tion was refused on the 18th January, 1870. On the 15th 
February, 1871, Pearson made another application, upon which 
no action was taken, as Norman C. J., with the concurrence of 
Phear J. thought that the application was premature. On the 
26th March, 1872, Pearson renewed his application, and Counsel 
on his behalf relied upon the cases of Jn re Pyke (2), dn re 
Poole (3) and Jn re Robins (4). On the 16th April, 1872, Sir 
Richard Couch, C. J., with the concurrence of Jackson and 
Markby JJ., directed Pearson to be readmitted to the roll of 
Attorneys. Again, on the 22nd December 1875, Cockerell Alfred 
Smith was removed from the roll of Attorneys, by Garth C. J., 
Phear and Pontifex JJ., for gross professional misconduct (mis- 
appropriation of the funds of a client); but subsequently, he 
was readmitted by Garth C. J, and Markby J. on the 25th 
February 1878, as he had, in the interval, done his utmost to 
make amends for his conduct, and produced a number of testi- 
monials to show that he had honourably conducted himself since 
his name was removed, On the zīst January, 1878, a Full 
Bench of this Court (Sir Richard Garth C. J., Kemp, Jackson, 
Markby, Ainslie, Birch and Mitter, JJ.,) directed the name of 
Rup Nath Banerji to be struck off the roll of vakils of this Court 


‘on the ground of grave professional misconduct, ‘ because he 
‘had proved himself unfit to be trusted with the conduct of busi- 


ness in the interest of clients, and had, when called upon to 
show cause, greatly aggravated his offence by the very dishonest 
manner in which he had dealt with the Court.” Later on, 


‘on the rz2th March, 1890, another Full Bench of this Court 
‘(Sir Comer Petheram, C. J., Norris, O’kinealy, Macpherson, 


and Ghose J.J.) readmitted him to the roll of vakils, on 


‘the ground that he had, in the interval, borne an irreproach- 
‘able character, and that he had kept up his connection and 


(1) (1778} 2 Cowper 829. . (8) (1869) L. R. 4 O. P. 380, 
(2) (1865) 34 L, J, Q. B. 121, 220. (4) (1865) 84 L. J. Q. B. 121, 
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acquaintance with the practice of the law. Similarly, one Kally 
Prosono Chatterjee, a Junior Grade Pleader who practised in the 
Small Cause Court at Sealdah, was struck off the roll on the r4th 
August 1878 by Markby and Prinsep JJ., on account of grave 
professional misconduct (misappropriation of funds placed at his 
disposal by a client for the institution of a suit which he never 
filed): On the 6th April 1880, a petition submitted by him for 
restoration was rejected on the ground that it was irregular, 
because it had not been presented by way of motion. On the 
15th July 1881, an application made by him in that behalf was 
refused by Garth C. J. and Prinsep J. Some years later, he 
renewed his application, and on the 8th January 1885, Prinsep 
and Pigot JJ. ordered him to be restored, on the ground 
that the time that had elapsed since the order of dismissal 
and the certificates of his charaeter in the interval, indicated 
that he had been sufficiently punished for his misconduct 
and had shown sufficient promise for future good behaviour, 
Finally, one Nabin Krishna Mukerji, who practised as a second 
grade Pleader and was convicted and sentenced to a term 
of rigorous imprisonment for an offence under the Registration 
Act [Nabin Krishna v, Russtck Lali (1)j, was removed from the 
roll of Pleaders by order of a Division Bench of this Court 
(Pigot and O’kinleay, JJ.) on the 16th January, 1885. Subse- 
quently, on the 19th March, 1888, by an order of the same two 
learned Judges, he was restored on the production of certificates 
of character. The recent decisions in Jn re Adinash (2) and Jn re 
Chanda Singhe(3) which were given upon applications for review 
of judgment and are consequently not directly in point, also 
indicate the nature and extent of the disciplinary jurisdiction of 
the Court in this class of cases. In fact, that a Court which has 
taken such action may reconsider the matter, is clear from the 
direction given by the Judicial Committee in Smith v. Justices of 
Sterra Leone (4). These cases make it manifest that this Court 
has, in more than one instance, exercised the power it possesses to 
restore to the rolls a legal practitioner whose name had been 
struck off by reason of grave misconduct or conviction for a 
criminal offence. The only other question, therefore, which 
arises for consideration is, whether in the circumstances of the 
present case, an order of this description ought to be made in 
favour of the applicant. | 
(1) (1884) I. L. R. 10 Cale. 1047. (8) (1998) 11 O. L, J 438, 
(2y (1909) 1. L. B, 87 Calo. 178. . (4) (1848) 7 Moo, P, O. 174, 
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In so far as the facts of the case before us are concerned, 
they may be briefly narrated as set out in the application. The 
petitioner was, as we have stated,a Muktear and practised 
ordinarily in the criminal Courts at Rampore Boalea in the. 


District of Rajshahi. One Chandra Bala brought a criminal case | 


against the petitioner under section 365 of the Indian Penal 
Code, for having kidnapped her daughter Nistarini. The. case 
was tried by Mr. Rattray, the Deputy Magistrate of Rajshahi, 
who convicted the petitioner and sentenced him to rigorous 
imprisonment for six months. Upon appeal, the conviction was 
set aside, and the case remanded tothe District Magistrate for 
retrial. The District Magistrate transferred the case for retrial 
to Mr. Rattray who again convicted the petitioner. Upon appeal 
against the second conviction, the Sessions Judge remanded the 
case for retrial by the District Magistrate. The case was then 
transferred by order of this Court to the file of the Joint 
Magistrate who convicted the petitioner and sentenced him to 
rigorous imprisonment for one month. After recital of these 
facts, the petitioner states thatthe District Judge subsequently 
made areference under the Legal Practitioners Act to this 
‘Court, as a result of which the petitioner was dismissed under 
section 12. The petitioner adds that he has, during the seven 
-years which have elapsed since the order of dismissal was made, 
employed himself asa law agent in the estates of several 
-zemindars, that he has borne an irreproachable character, and 
that, as he has been placed in very embarrassed circumstances, 
he prays that his name may be restored to the roll of Muktears. 
The application, as we have stated, is supported by several 
certificates. In answer to the petition, the learned Government 


. pleader, who has rendered us valuable assistance in this matter, 


has placed before us a communication from the District Judge 
of Rajshahi which, we regret to say, makes it manifest that the 
statements in the petition are imperfect and calculated to 
mislead the Court. The District Judge states that after the 
conviction of the petitioner, onthe rst April, 1902, when he 
was sentenced to rigorous imprisonment for one month, two 
references were made by the Sessions Judge to this Court, : one 
under section 438 of the Criminal Procedure Code for an 
» enhancement of the sentence, and another under section 14 of 
the Legal Practitioners Act for the dismissal of the petitioner 
and the permanent cancellation of his license. On the first 
reference,-the sentence was enhanced to rigorous'imprisonment 


sZ 
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for six months on the 18th June, 1902; and on the second, the 


petitioner was dismissed on the 20th January, 1903. The. 


learned District Judge further states that this Court, on the 9th 
June, 1902, directed the petitioner to be prosecuted under section 
193 of the Indian Penal Code, on the ground that he had sworn 
- a false affidavit in support ofa criminal motion filed against 
an order of the Court of the Sessions J udge of Rajshahi. The 
records. of this last proceeding have been discovered after 
considerable search, and the facts, in so far as we are able to 
gather them, are as follows. It appears that one Hamidulla 
_ Mandal was also convicted by the Deputy Magistrate of Rampore 
Boaleah on the 6th September, 1901, under section 363 of the 
Indian Pena Code, for having kidnapped from lawful guardianship 
the same girl Nistarini. In fact, the incident was closely 
connected with that on account of which the petitioner himself 
was convicted ; Hamidulla kidnapped her on the 24th December 
‘1900; she was recovered, and Hamidulla was placed on his 
trial; Abiruddin acted as his Muktear in these proceedings, and 
during their pendency, managed to kidnap the girl with the 
assistance of a man named Hamidulla, which led to the 
prosecution and conviction of himself and his co-adjutor. 
Hamidulla appealed tothe Sessions Judge who affirmed: the 
conviction on the 28th November, 1901. Hamidulla then applied 
to this Court to revise the order on the ground that the Sessions 
~ Judge had refused to hear his pleader. This application was 
supported by an affidavit of the present petitioner, Abiruddina 
Ahmad, made on the 17th December 1501, to the effect that he 
was present in Court on the 28th November, 1901, and that the 
statement that the Sessions Judge had delivered judgment 
refusing to hear the pleader for the appellant, was true to his 
knowledge. A Rule was granted by Prinsep and Stephen JJ., 
and came to be heard by Stevens and Harington JJ., who 
made it absolute on the 12th March, 1902, on the gronnd that 
the allegation in the affidavit remained uncontradicted as no 
cause was shown. What had occurred was that the District 
Magistrate, Mr. Roe, upon whom the Rule had been served, did 
not communicate the allegations contained in the affidavit to the 
Sessions Judge Mr. Lee who happened at the time to be absent 
on inspection of the subordinate Courts. But, subsequently, the 
Sessions Judge, when he received the record sent back to him by 


order of this Court for retrial of the appeal, learnt of this allega- - 


tion, and at once reported to this Court that the statement wag 
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wholly untrue. But as the Rule had been made absolute and the 
appeal directed to be reheard, the order could not be reviewed 
and rescinded, but the Court (Stevens and Harington JJ.) on the 
16th April, 1902, directed notice to issue upon the present peti- 
tioner to show cause why he should not be prosecuted for swear- 
ing a false affidavit and also why he should not be dismissed: 
under the Legal Practitioners Act. This Rule was served upon 
the petitioner, but as he did not show cause, it was subsequently 
made absolute, and the petitioner was, on the 9th June 1902, 
directed to be prosecuted for perjury. But by reason of some 
inexplicable mistake in the office of the Government Solicitor, to 
whom the papers were forwarded for necessary action, the matter 
appears to have been overlooked, and the petitioner had the good 
fortuné to escape the prosecution directed by this Court. Shortly 
afterwards, on the 18th June, 1902, the sentences passed by the 
Joint Magistrate upon both Abiruddin and Hamidulla were, upon 
a reference by the Sessions Judge, enhanced to rigorous imprison- 
ment for six months each by Stevens and Harington JJ., and the 
petitioner was later on dismissed on the 28th January 1903, by 
Prinsep and Stephen J.J.. It is not disputed that the order of 
dismissal was made with perfect propriety, and, indeed, the order 
cannot be successfully assailed, because, as Lord Westbury observed 
in Jn re Wallace (1), if an attorney be found guilty of moral delin- 
quency in his private character, there is no doubt that he may be 
struck off the roll. Upon the materials, therefore, so far as they. 
are available to us, three facts are clear, namely, frs that the 
petitioner was convicted of an offence of a grave character under 
section 363 of the Indian Penal Code, which implied moral turpi- 
tude to such an extent that this Court felt it its duty to enhance 
the sentence passed on him by the subordinate Court and to 
remove him from the roll ; secondly, that the petitioner swore a 
false affidavit in support of an application for revisionmade to this 
Court by Hamidulla who was finally convicted of an offence 
under section 363 of the Indian Penal Code, in the course of a 
closely connected transaction ; and, 7#:rd/y, that the petitioner has 
not, in the application now presented to us, made a full 
disclosure of his previous history, but has deliberately 
omitted to mention the fact of enhancement of sentence, as 
also- the proceedings which culminated in the order by 
which his prosecution was directed for perjury. These facts, 


‘ indeed, would not have been discovered but for the assistance ` 


(1) (1866) L. R, 1 P, O. 283; 4 Moo, P. O, N. 8, 140, 
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given to us by the learned Government pleader. Under these 
circumstances, after anxious consideration of the matter, we have 
arrived at the conclusion that it would not be right to readmit the 
petitioner to the roll of Muktears.. If we were to make an order 
in his favour, he would be placed in a position of great trust and 
responsibility which, we are of opinion, he should not occupy. 
To use the language of Mr. Justice Willes in Jn +e Poole (1), if 
we look at the power vested in this Court of admitting -to the 
responsible position of legal practitioners and officers of the Court, 
persons who thus have the sanction of the Court for saying that, 
prima faete at least, they are worthy to stand inthe ranks of an 
honourable profession to whose members ignorant people are 
frequently obliged to resort for assistance in the conduct and 
management of their affairs and in whom they are in the 
habit of reposing unbounded confidence, if we look to the 
fact that in -restoring the petitioner to the roll, we should 
be sanctioning the conclusion that he is in our judgment 
a fit and proper person to be so trusted, we feel that 
we ought not to do so, except upon some solid and substantial 
grounds, The learned vakil for the petitioner strongly urged 
upon us to deal leniently and mercifully with the applicant, as 
he has a family dependent upon him for support, and these will 
be the principal sufferers from the failure of this motion. As 
Jervis C. J. put it in dn re Garbett (2), that undoubtedly is a 
‘circumstance which we cannot but regard with the deepest 
regret and commiseration. But, at the same time, it must be 
observed that a wife and family have always been considered 
as guarantees to society that a man will conduct himself with 
honour and integrity in his dealings with the world; and, we 
must not lose sight of the fact that if we permitted ourselves to 
be influenced by consideration of that sort to extend mercy to 
the petitioner, we should be running the risk of injury and 
injustice to the litigant public. Upon the whole, giving its due 
weight to all that has been urged on behalf of the petitioner, we 
must refuse this application. 


Application refused. 
(1) (1869) L. R. 40, P. 850 (358). (2) (1856) 18 O. B, 403 (413). 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin, 
SATIS CHANDRA GIR 


v. 
GOPAL CHANDRA RAI.” 
Bengal Tenancy Act (VIII of 1885), Seo, 108—~Plaint—Court- Foos—Oowrt Foot 
Act (VIL of 1870), Art, 17, OL 3. 

A suit under section 106 of the Bengal Tenancy Act is a suit for a 
declaratory decree within the meaning of Art. 17,01. (3) of Soh. II of the 
Court-Fees Aot. The fee payable on the plaint in such a suitis Rs. 10. 

Appeal by the Plaintiff. 


Suit under section 106 of the Bengal Tenancy Act. 


Babus Dwarka Nath Chakraburty and Nagendra Nath 
Mitter for the Appellant. 

Babu Ram Charan Mitter for the Secretary of State for 
India. 


The facts of the case sufficiently appear in the judgment 
which was delivered by 


Mookerjee J.—The question of law raised in this appeal is of 
considerable importance and relates to the amount of Court-fee — 
payable upon a plaint presented for the institution of a suit under 
section 106 of the Bengal Tenancy Act. The first paragraph of 
that section provides that a suit may be instituted beforea 
Revenue Officer at any time within three months from the date 
of the certificate of the final publication of the record of rights 
under sub-section 2 of section 103A ; such suit is instituted by the 
presentation of a plaint on stamped paper for the decision of any 
dispute regarding any entry which a Revenue Officer has made in 
or any omission which the said officer has made from the record, . 
whether such dispute is between the landlord and tenant, or 
between landlords of the same or of neighbouring estates, or 
between tenant and tenant, or as to whether the relationship 
of landlord and tenant exists, or as to whether land held rent-free 
is properly so held, or as to any other matter ; and the Revenue 
Officer before whom the suit is instituted has to hear and decide 
the dispute. The Courts below have concurrently held thata 


* Appeal from Appellate Decree No. 10 of 1910 against the decision of 


W. N. Delevingne, Bsq , District Judge, Hooghly, dated the 28rd September, 1909, 


affirming that of Babu Mohendra Nath Gupta, Settlement Officer of Hooghly, 
dated the 13th July, 1908. 
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suit of this description instituted under section 106 of the Bengal 
Tenancy Act is in its essence a suit for a declaratory decree in 
which no consequential relief is asked and that consequently 
under Art. 17, clause (3) of the second Schedule of the Court- 
fees Act of 1870, the fee payable on the plaint is Rs. ro. The 
landlord who instituted the suit in the case before us, was called 
upon by the Revenue authority before whom the suit was com- 
menced, to pay the necessary fees. He failed to carry out the 
order ; the result was that the suit was dismissed, and the order 
of dismissal was subsequently confirmed on‘appeal. The land- 
lord has now appealed to this Court, and on his behalf it has 
. been contended that the suit falls within the description given 
In section 7, sub-section 4, clause (c) of the Court-fees Act ; in 
other words, that the suit is one to obtain a declaratory decree 
where consequential relief is prayed. From this point of view, 
it has been argued that the Court-fee payable depends upon the 
value of the suit. Inthe present instance, that value has been 
determined by the landlord, apparently arbitrarily, at Rs. 5, and 
it has been argued that the fee payablé is the same as is leviable 
upon a plaint in a suit for recovery of possession of property 
valued at Rs. 5. In support of this proposition, reliance has been 
placed upon a decision of this Court in the case of Srinath 
Chandra Pramanick v. The Secretary of State for Indtain 
` Council (1) to which one member of this Bench was a party. As 
the question raised is one of great importance and as the tenant 
defendant has not entered appearance, we have heard the learned 
Government pleader as amicus curiae. He has contended that the 
suit is essentially one for a declaratory decree, and that although 
the plaintiff asks for amendment of the record of rights, that 
prayer is superfluous inasmuch as under section 107, sub-section (2), 
of the Bengal Tenancy Act, it is the duty of the Revenue Officer 
to make a note in the record of the decision of all disputes under 
‘section 106. In answer to this contention, it has been pointed 
out by the learned vakil for the appellant that very slight cir- 
cumstances have been sometimes regarded as sufficient to 
convert a suit for a declaratory decree into one for a declaratory 
decree with consequential relief ; we have been reminded of 
the familiar illustration that even a prayer for confirmation 
of possession has been treated as a prayer for consequential 
relief, and reference has in this connection been made to the 
cases of Dinabandhu Chowdhry v. Rajmahint Chowdhrain (2) and 
(1) (1910) Rules 8605-7 of 1909. (2) (1871) 8 B, L. B. App. 82, 
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Bohuroontssa Bibee v. Kureemoonissa Khatoon (1). This class of, 
cases, however, is obviously distinguishable. The plaintiff who asks 
for declaration of title because his possession has been disturbed; or, 
whose title has been questioned, is obliged to ask for confirma- - 
tion of possession inasmuch as a cloud has been thrown upon’ 
his title. But in the case before us, the prayer for ‘consequential. 
relief is, by reason of the provisions of section 107, sub-section, - 
2, of the Bengal Tenancy Act, entirely superfluous, The learned. | 
vakil for the appellant has indeed, suggested, that it is open to a. 
plaintiff to add a superfluous prayer for consequential relief merely. 
to gain an advantage, inastnuch as he can thereby in some cases’ 
reduce the amount of Court-fee which would otherwise be pay- 
able. It is doubtful whether in view of the provisions of section’ 
r7. of the Court-fees Act, it is really open to the plaintiff to. 
adopt such a device successfully. But it is clear, in view of the 
provisions of section 42 of the Specific Relief Act, that a plaintiff 
would not be competent to take any unfair advantage, because. 
if the plaintiff is really able to seek further relief than a mere 
declaration of title, his suit fora mere declaration would not be 
entertained. The question, therefore, in every such case would, 
be, whether the plaintiff can ask only for a declaratory decree or 
whether it is competent to him to seek a further relief than a 
mere déclaration of his title. Ifit isopen to him to adopt the 
latter alternative, tinder section 42 of the Specific Relief Act, it is 
obligatory. upon him to do so. Weare, therefore, unable to hold 
that there.is any real apprehension of possible evasion of the 
law in the way suggested by the learned vakil for the appellant. 
The sole question, therefore, is whether a suit under section 106 
of the Bengal Tenancy Act is a suit for a declaratory decree. In 
eur opinion, there is no room for controversy as to the true 
nature of such a suit, though a contrary view was apparently 
taken in the case of Srinath Chandra v. Secretary of State (2). 
But it must be observed that in that case the matter was decided 
exparte and the arguments which might be urged in support of 
the contrary view we now adopt, were not placed before the 
Court. We may add that it is fairly clear from a significant 
circumstance that suits under section 106 of the Bengal Tenancy 
Act were never intended by the Legislature to be valued for 
purposes of either payment of Court-fees or determination of 
jurisdiction of the Court. Section 8 of the Suits Valuation Act 
shows that in ‘the case of suits of certain descriptions which 
(1) (1872) 19. W.B. 18 (2) (1910) Rules 8605-7 of 1909. 


Vou. XİL] Hidi couRT. 


would comprehend a suit under section 106 of the Bengal 
Tenancy Act, the value of the suit for purposes of jurisdiction 
would be identical with the value of the suit as determinable for 
computation of the Court-fees. The result would be that if it 
was intended that a suit under section 106 should be arbitrarily 
valued by the plaintiff, a question of considerable difficulty might 
arise as to the forum of the appeal. For instance, if the plain» 
tiff valued the suit at more than Rs, 5,000, an appeal in ordinary 
course ought to lie to this Court. Section 109A of the Bengal 
Tenancy Act, however, provides for a first appeal to the special 
Judge and a second appeal to this Court in all cases under section 
106. It is further clear that if the view now urged by the 
appellant were adopted, considerable hardship might result in 
many instances. In fact, in every case in which the value of the 
suit exceeded Rs, 130, the amount of fee payable ad valorem 
would exceed the fee leviable ona plaint in a suit for a declara- 
tory decree. This would be an- obvious hardship to a litigant 
under section 106, who cannot obtain any, decree for recovery of 
possession under that section ; in fact, the plaintiff in asuit under 
section 106 does not gain any advantage except an amendment 
af the entries in the record in so far as such entries have been 
prejudicial to his interest. We must hold, therefore, that a suit 
under section 106 is a suit for a declaratory decree and the fee 
payable i is Rs, 10 in all cases. 

The result is that the view taken by the learned Judge must 
be upheld ; but as the point is of some novelty and the appellant 
has expressed his willingness to carry out the order of this Court, 
the order of dismissal will be discharged and the case will be 
remitted to the Court of first instance in order that the plaintiff 
may have an opportunity to pay the proper Court-fee upon the 
plaint. If he pays the Court-fee within a time to be fixed by the 
Court, the suit will be tried on the merits ; otherwise it will be 
dismissed. There will be no order for costs in this Court. ) 


B. M. Case remanded, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin, * 
KASIKINKAR SEN 


v 


SATYENDRA NATH BHADRA AND OTHERS.* 
Joint tenants—Liability, if joint and seroral— Test. 


V 


Where a landlord oreates a tenancy in favour of two persons jointly, 
whether each is liable for the entire rent depends upon the Intention of 
the parties. 

To determine whether the promise is joint or several, it is to be ascertained 
not only whetker several persons have joined in making a promise to the same 
person, but algo whether at the same time each of them has in addition made 
the same promise separately to the same promisee, 


Sir Rameswar v. Jaideb (1) considered. 

Appeal by Defendant No. l. 

Suit for rent. 

The material facts and arguments appear from the judgment. 
Babus Dwarka Nath Chakrabarti and Bimal Chunder Das 


Gupta for the Appellant. . 
Babus Basanta Kumar Boseand Akhil Bandhu Guha for 


the Respondents, 
C. A. Ve 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first defen- 
dant in a suit for arrears of rent, In the original Court, the suit 


' was commenced against three defendants on the allegation that 


they held the lands of the tenancy jointly, and were bound to 
pay rent to the plaintiff for his share in the superior interest at 
the rate of one rupee five annas per year with cesses in four 
equal instalments. It was further alleged that an equal amount 
was payable to the co-sharer landlords who were joined as the 
fourth and fifth defendants. The tenants defendants resisted the 
claim substantially on the ground that rent was payable to the 
entire body of landlords at the rate of 12 annas 16 gundasa 
year. Upon these pleadings the issue was raised, what was the: 
amount of rent and cesses payable by the defendants to the 
entire body of landlords. The defendants produced rent receipts 
for previous years in support of their allegation. The plaintiff, 
on the other hand, produced a road-cess return purporting to 
* Appeal from Appellate Decrees No. 982 of 1908, against the decree of 


Babn Prankrishna Biswas, Subordinate Judge of Dacca, dated the 29th January, 
1908, affirming that of Babu Narendra Nath Ohnokerbutty, Munsiff of 


Manikgunge, dated the 17th January, 1907. l 
(1) (1910) 12.0, L, J, §91, 


Vou. XII.) HIGH ddURT. 


have been filed on behalf of the first defendant, which apparently 
supported the rate alleged by the plaintiff. The Court of first 
instance held that the first defendant was bound by the admis- 
sion contained in the road-cess return filed by his officer on his 
behalf, but that it was not binding upon the other tenant defen- 
dants. In this view, the Court made a decree for the entire rent 
at the rate claimed by the plaintiff against the first defendant 
alone, and dismissed the suit against the other tenant defendants. 
Upon appeal by the first defendant, this decision has been 
afirmed by the Subordinate Judge. The first defendant has 
now appealed to this Court, and on his behalf the decree has 
been assailed on the ground that he alone could not be made 
liable for the whole rent, while the suit was dismissed as against 
the other defendants who were admittedly jointly interested in 
the tenancy and were in joint occupation of the land. This 
position has been strenuously contested on behalf of the land- 
lord, and it has been argued broadly that joint tenants are 
jointly and severally liable and any one or more of them may 
be sued by the landlord at his discretion and rendered liable for 
the whole rent. We are not prepared to accept this as an 
accurate statement of the law, and we are of opinion that even 
if the principle were recognised as sound, it could not be applied 
in the circumstances of the present case. 

When a landlord A creates a tenancy in favour of B and C 
jointly, whether each is liable ifor the entire rent must depend 


upon the intention of the parties, for as was pointed out inthe . 


case of Mohamed Ishaq v. Akramul Flug (1), the question 
whether a contract was joint or several, or joint and several, is a 
question of construction dependent upon the intention of the 
parties tothe contract. This position is not affected by section 
43 of the Indian Contract Act which lays down the general rule 
that one of several joint promisors may be compelled to perform 
the whole of the promise, subject to a right of contribution 
among themselves. To put the matter in another way, to deter- 
mine whether the promise is joint or several, we have to ascer- 
tain not only whether several persons have joined in making a 
promise to the same person, but also whether at the same time 
each of them has in addition made the same promise separately 
to the same promisee. In such a case, there are, in addition to the 
joint promise which is made by all of the promisors together, 
several promises made by each of them separately, and each of 


(1) (1907) 6 O, L. J, 658 (567), 


gag 


CIVIL, 


1910. 
—w 
Kasikinkar Sen 


v, 
Satyendra Nath 
Bhadra, 


Hookerjee, J, 


aa 
a ’ 


644 
UIvm. 
1910. 

i ; kma ad a 

Kasikinkar en 

p da 

Satyendra Nath 
Bhadra: 


‘Mookerjee, J. 


or, 


tid OALOUTTA LAW JOURNAL. (Vou. 


the promisors incurs both a joint and several liability. In sucH a- 
contingency, all or any of the promisors may be sued at the- 
option of the promisee in respect of a joint and several liability, 
and separate actions may be brought against each ;-in the event 
òf the death of any of them, the personal representatives of the 
deceased are liable jointly and severally with the survivors. Laws 
of England, Ed. Lord Halsbury, Vol. VII, section 693; Atng v. 
Hoare (1), In re Feffrey (2) and Burns v. Bryan (3). Tested in the 
light of these principles, can it be affirmed as an inflexible rule 
of law that in every casein which A lets out land jointly to B 
and C, there is a promise by B and C that each of them will be 
responsible for the rent ? The answer should in our opinion be 
in the negative, as is obvious from judicial decisions which have 
been treated as good law for many years past. Thus, in Rup 
Narain Singh v. Fagoo Singh (4), it was ruled that a suit for rent 
due from several ryotson account ofa holding which has been 
let out to them, cannot be properly and legally brought against 
one of them, but must embrace all of them as defendants. In 
Khetra Mohan Pal x. Pran Krishna Kabiraj (5), it was assumed 
as well settled that upon the death of the original tenant, the 
landlord would be bound to sue so many at any rate of the heirs 
as had notified their names to him. In Ramétaran Chatterji v. 
Asmatullah Shetkh (6) where one of several joint tenants had 
executed a kabuliat in favour of the landlord for the entire 
tenure and it was proved that the other tenants did not acquiesce 
în this and were in no way bound thereby, it was ruled that the 
tenant who had executed the kabuliat was not bound in excess 
of his share and was not liable for the whole rent. The cases 
of Ananda Kumar y, Hart Das (1) and Abdul Rab v. Eggar (8) 
also tend to the same conclusion. The case of Yogendra Nath 
v. Nagendra Naratn (9) is, however, relied upon as an authority 
for the contrary view. No doubt, the learned Judges in that 
tase made the observation that joint tenants are jointly and 
severally liable for the rent, but this could not have been 
intended as an universal proposition of law, as is clear from the 
reason given for the conclusion, namely, that to hold that joint 
tenants are only liable each for his own share of the rent would 
be directly opposed to the policy which underlies section 88 of 


(1) ihe 18 M. & W. 494 (505). (5) ead 80.W.N 871, 

> (8) (1871) L. B. 7 Oh. App, 178 (6) 1900) 6 0. W. N. 111. 

-~ (B} (1887) 19 App. Oas 84. (7) (1900) L L. B, 27 Oale, 545. 
(4). (1868) 10 W. R. 3804, (8) (1907; I. L. R, 85 Gale. 182, 


(9) (1807) 11 0, W. x 1026, 
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the Bengal Tenancy Act. The question raised before us, however, 
is obviously of an entirely different description; the point 
raised before us is not whether each of the three tenants is liable 
for his share of the rent, but whether they are jointly liable as 
they assert or severally liable for the whole rent as the landlord 
contends. Our attention has also been drawn to the case of 
Rameswar Singh v. Foydeh Fha (i), in which the case of 
Jogendra Nath v. Nagendra Narain (2) was treated as an author- 
ity for the broad proposition that the landlord may maintain 
a suit for rent against any number of several joint tenants. The 


earlier decisions to which we have referred, were, however, not 


brought to the notice of the Court, and, in our opinion, the rule 
was stated in too comprehensive terms. We may add that even 
if it could be laid down that ordinarily a landlord may make one 
ef several joint tenants responsible for the whole rent, the 
doctrine would be inapplicable to the present case for two special 
reasons. In the first place, the landlord has brought his suit 
against all the three tenants; as against one, he has got an 
admission in favour of the rate of rent asserted by himself; as 
against the other two, he has no evidence to prove the rate and 
cannot possibly obtain a decree at a rate higher than the rate 
admitted by them. Under such circumstances, he cannot obviously 
be permitted to obtain a decree for the whole rent against the 
first defendant and ask for a dismissal of the suit as against the 
others. If this decree were maintained, in a suit for contribution 
by the first defendant against his co-sharers, the position of 
the former would be one of considerable embarrassment. The 
first defendant would be liable to satisfy the claim of the landlord 
at one rate, and then possibly find himself unable to recover 
anything from his co-sharers except at a very much smaller rate ; 
this would be clearly unjust. Inthe second place, the tenancy 
is admittedly an ancient one, and the tenants in occupation 
are the representatives of the original tenant. Now, even if it 
be assumed that one of several joint tenants is liable for the 
whole rent, it does not follow by any means that when land is 
let out by Ato B, upon the death B, every one of his heirs is 
liable forthe whole rent. As was pointed out in the case of 
Ahinsa Bibi v. Abdul Kader (3), the heirs really constitute one 
body and cannot be treated necessarily as persons who have 
made joint and several promises. 


___-(1) Q910) 12 O. L. J. 591. 
-~ (2) (1907) 11 O. W. N. 1026. 
8) (1901) I, L. R, 26 Mad, 26 (85), 
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The result, therefore, is that this appeal must be allowed, 
the decrees of the Courts below discharged, and the suit dis- 
missed with costs in all the Courts. The effect of this decision 


~ will be that the question of the rate at which rent is payable will. 


remain open; all that we decide is that the plaintiff is not 
entitled at his pleasure to sue any one of the three defendants 
and obtain a decree against him alone for the entire rent. 


a. T. M. Appeal allowed, 


—— a) Cra tS 


Before Sir Lawrence Fenkins, Chief Fustice and Mr. Fustice Doss. 


LAKHATULLA 
v. 
BISHWAMBHAR ROY.* 
Heidense Act (I of 1872) Seo, 92—Registered instrument— Oral agreement— 
Oonduct, variation by. . 
No oral agreement is admissible to prove’ variation of the terms of a 
registered deed, for instanoe, a term: as to the payment of rent in a 
registered lease, 
An agreement ig none the less oral because it is to be inferred from the 
conduct of the parties. 
Appeal by the Defendants. 
Suit for rent. 


The case was heard in the first instance by Mr. Justice 
Richardson who delivered the following judgment. 


Richardson J.—The appeal arises out of a suit brought 
by the plaintiff, the appellant before me, for the recovery from 
the defendants of certain arrears of rent for the years 1308 
to 1311, víz., the arrears due for those years in respect of the 
plaintiff's half share of the putnz in which the land is comprised. 
It appears that the share-holders of the puint have been 
realising their rent separately. 

The question at issue is the amount of rent payble by the 
defendants to the plaintiff. 

The plaintiff founds his suit upon a registered kabuliat 
bearing date the year 1279, claming rent at the rate fixed by 
that document. l m 

The lower Courts have given hima decree for arrears of 
rent at the lower rate contended for by the raiyats, which 
appears to be the rent for some considerable time. That fact 

è Appeal No 85 of 1909 under Sec. 15 of the Letters Patent against the 


decision of Mr, Justice Richardson in Appeal from Appellate Decree 
No. 807 of 1907, i 


~ 


`‘ 
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according to the view which has been taken is a sufficient 
answer to the claim founded upon the kabuliat, though the 
lower rate does not rest on any written or formal agreement 
and though the kabuliat is for other purposes a valid and 
effectual agreement. 

Apparently the plaintiff’s co-proprietor has been realising his 
rent at the kabuliat rate ; but the learned District Judge says 
“Tt does not follow from the fact that there has been no change 
ofrentin his share, that there has been none in the other 
share also”. He goes on: “ The defendants’ case is that there 
has been such change and that case is supported by the plaintiff’s 
vendor, Mir Mohsen Ali. Now the plaintiff says that Mir 
Mohsen Ali has, because of strained feelings with him, been 
falsely supporting the defence, and if the plaintiff could show by 
reasonably good evidence that he himself or Mir Mohsen Ali 
before him had been realising rent at the rates claimed, Mir 
Mohsen Ali’s present support to the defence would count for 
nothing. But the plaintiff himself has not realized any rents 
since his purchase int 1307, and he fails to show by reliable 
evidence that Mir Mohsen Ali realised from the defendants 
or their predecessors rents at the rate claimed.” 

It must be taken therefore that the defendants have 
been paying rents at a lower rate than that stipulated in the 
kabuliat, and the only question that arises is whether because 
the landlord or his  predecessor-in-interest accepted rent 
at a lower rate, the plaintiff is now precluded from claiming 
rent at the kabuliat rate. 

In the case of Radha Raman Chowdhury v. Bhowant Prosad 
Bhoumick (1), the case of Satyesh Chandra Sircar v. Dhunpul 
Sing (2), was distinguished and it was held that the mere 
acceptance of a reduced rent though it may amount to a full 
acquittance, cannot operate’as a binding contract without proof 
of the agreement forming the basis of the reduction granted, and 
such an acceptance does not amount to such an agreement or 
release of a portion of the rent as to have a binding effect. 
A similar view has been taken by the Madras High Court in 
the cases of Mayandi Chetti v. Olver (3) and Karampalk Unni 
Kurup v. Thekku Vittil Muthora Kutti (4). 

The decision in the case of Bent Madhub Gorani v. Las 
Moti Dassi (5), is referable to a different principle. In that 
case there was a kabuliat which was tainted by, at!’any rate, a 


(1) (1901) 8 0. W. N. 60. (3) (1898; LL. R. 22 Mad. 261. 
(2) (1896) I. L. B.24 Oal, 20. (4) (1902; I. L. B, 26 Mad, 196, 
o- (5) (1898) 6 O, W. N. 249. 
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suspicion of fraud and collusion ; and the payment of rent at 
a lower rate than that stated in the kabuliat was held to be 
admissible for the purpose of showing that the kabuliat from 
the very first was not intended to be acted upon. The 
kabuliat here is a subsisting and valid document and the 
circumstances are therefore very different. 

The kabuliat in the present case is a registered document, and 
regard being had to the provisions of section 92 of the Indian 
Evidence Act (including proviso 4) the result of the authorities 
appears to be this, that no oral or parol agreement is of any avail 
for the purpose of altering the rent fixed by registered lease. 

It was further argued for the defendants that the plaintiff 
was barred from claiming rent at the kabuliat rate by the 
principle of res judicata. The decrees relied upon for this 
purpose were not placed before me, and I am,}; therefore, 
ignorant of their precise effect. The general rule appears 
to be that a decision ina previous rent suit, as to the amount 
of rent payable, does not operate as res judicata in a suit 
for rent of subsequent years, although it may give rise to a 
presumption under section 51 of the Bengal Tenancy Act ; 
see Kali Roy v. Pratap Narain (6). In the circumstances, I 
must hold that this contention fails, 

The result is that the plaintiff is entitled to rent at the 
rate stipulated in the, kabuliat and that the decree of ‘the 
lower Court must be’ modified accordingly, 

The plaintiff will have his costs of this appeal and in 
the Courts below. 

Against this decision the [defendants appealed under 
section 15 of the Letters Patent. 

Babus Hari Charan Sarkhel and Bidku Bhusan Ganguly 
for the Appellants. ' 

Babus Mohini Mohan Chakrabutty, Hem Chandra Mittra 
and Harssh Chandra Roy for the Respondents, 

The following judgment was delivered by 

Jenkins C, J.—In my opinion this appeal must be dismissed 
.on the ground that this is an attempt by the defendants to vary 
a written and registered agreement, to which section 92 of the 
Evidence Act applies, by a subsequent oral agreement. The 
agreement isnone the less oral because it isto be inferred 
from the conduct of the’ parties. The judgment of Mr. Justice 
Richardson is correct and this appeal must be dismissed with costs, 


B. M. p oe 
(6) (1906) 5 O. L. J. 92, ppeal dismissed, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
| AFER MOROLE 
v. 
PROSONNO KUMAR GHOSE.* 


Lease, construction of—Rent in cash and in hind—Specifled filmed sum, in case 
of non-payment of rent iin ‘hind—Intention of parties—Oral evidenoe, if 
admissible—Hvidenoe Act (Lof 1872), Seo. 82. 

Where a tenancy Was created by a lease, the rent was made payable partly 
in kind and partly in cash, and the parties expressly provided that if the rent 
payable in kind was not duly delivered, the tenant would be liable fora 
specified fixed sum, oral evidence is not admiasible to prove an agreement of 
the description which substantially varies the rights and Nabilities of the 
parties as explicitly set out in the instrament. 

Lakhaiulla v. Bishwambhar Roy (1) referred to. 

When a'contract of lease provides that Hs, 11-3 as. a year was to ba paid 
by the tenant for J2 bighas of land, 3 aris of paddy on account of another 
4} bighas of land and Rs, 8 on account of costs, and if the tenant neglects to 
pay the fixed rent and paddy, the landlord would be entitled to realise 
amicably or by action at law Rs. 12 as the price of the paddy, Rs. 11-8 as, the 
cash rent and Rs. 8 the amount of costa, in all Ra, 26-8 as: 

Held, that the landlord was entitled, upon a failure of the tenant to deliver 
the paddy, to realise only Re, 12 as its value and not its price at the current 
market rate. 


Baneswar vy, Umesh (3) and Bipro v. Suchand (8) explained, 


Appeal by the Defendants, 
Suit for Rent. 


The material facts and arguments appear from the. judgment. 
Babu Naresh Chunder Sen Gupta for the Appellant. 
Babus Nilmadhub Bose and Surendra Chunder, Sen uo the 
meeapondent, 
| C. A. V. 
The judgment of the Court was delivered by 


Mookerjeo J.—This is an` appeal on behalf of the 
defendants in a suit for rent. The tenancy was created by a lease 
executed onthe 5th April 1885. The contract provided that 
-Rs, 11-3 a year was to be paid by the tenant for 12. bighas of 
land, 3 aris of paddy on account of another, 44 bighas of land, 

.and Rs. 3 on account of costs. In substance, therefore, the rént 


* Appeals from Appellate Decrees Nos. 2035 and 2086 of 1908, -ngainst the 
decision of Mr, S. B. Chowdhury, District Judge of Khulna, dated the Ist 
August, 1908, reversing that of Babu i iie Munsiff of are 
dated the 26th February, 1908, 
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was payable partly in cash and partly in kind: The lease further 
provided that if the tenant neglected to pay the fixed rent and 
paddy, the landlord would be entitled to realise amicably or by 
action at law Rs. 12 as the price of the paddy and Rs. 11-3 


annas the cash rent and Rs. 3 the amount of costs, in all 


Rs. 26-3 annas. There were also provisions for payment of 
interest on overdue instalments to which special reference is not 
needed for our present purpose. 


The plaintiffs have sued to recover rent for the years. 1312 
and 1313, and they claim the price of the paddy at the market 
rate. The defendants resisted the claim on the ground that they p 
were liable for the value of the paddy at the rate mentioned in the 
lease, namely Rs. 12 for 3 aris. The Court of first instance found 
in favour of the defendant. Upon appeal, the learned District 


. Judge {has reversed that decision upon the authority of the 


decision of this Court in the case of Sohobut Als v. Abdool Ali (1). 


The defendants have now appealed to this Court, and on their 
behalf it has been contended that the judgment of the 
‘District Judge is erroneous inasmuch as he has allowed the 


plaintiffs to prove by oral evidence an alleged variation of the 
written contract in contravention of the provisions of section 92 
of the Indian'!Evidence Act. 


If has not been disputed, and in our opinion it cannot be 
successfully disputed, that upon a true construction of the lease, 


the plaintiffs are entitled, upon failure of the defendants to 


_ deliver the paddy, to realise only Rs. 12 as its value.. What the 
“plaintiffs assert is that although the lease on the face of it shows 


that the plaintiffs are entitled to realise only a fixed sum, 
yet the real intention of the parties was to entitle the 


plaintiffs to realise the market value, from time to time, of the 


. paddy not duly delivered. The suggestion is that Rs. 12 was 


mentioned in the lease as the value of the paddy, only for the 
purpose of ascertainment of the registration fee payable. The 
plaintiffs have attempted to prove this allegation by oral evidence. 


„In our opinion, it was not competent to them to do so in view 


of the provisions of section 92 of the Indian Evidence Act. 
The learned vakil for the plaintiffs respondents has contended that 
the cases of Sohobut Ali v. Abdool Ali (1), Akbar Ali v. Durga 


Kripa (2) and Sheik Isaf v. Gotal Chunder Dey (3), indicate 


> - 


(1) (1898) 8 0. W. N. 181. (2) (1900) 12 O. L. J. 589, 
(8) (1910) 12 0. L. J. 593. 


_ ead the instrument as ir 1 

- „pvu failure to pay the paddy the landlord would be 

entitled to realise, not Rs. 12 as its price at the rate of Rs. 4 
per ari, but its price at the current market rate. It is obvious 
that oral evidence ‘is not admissible to prove an agreement of 
this description which substantially varies the rights and 
liabilities of the parties as explicitly set out in the instrument. 
If any authority is needed to show that this is not permis- 
sible, reference may be made to the case of Lakhatulla v. 
Bishwambhar Roy (1). It is quite clear in the case before us that 
the lease cannot possibly be construed to mean that Rs. 12 was 
the then value of the paddy deliverable, as was the case in 
Baneswar Mookerfee v. Umesh Chundra Chakrabarti (2). The 
case of Bipro Charan v. Suchand Roy (3) 13 of no assistance to 
the respondents, because the learned Judges there allowed the 
price of the paddy, calculated not at the market rate but at its 
value as mentioned in the lease. We feel no doubt whatever 
that the case before us indicates an attempt on the part of the 
_ plaintiffs to supersede the clear and unambiguous provisions of 
the lease. If the allegation of the plaintiffs is true, their 
obvious remedy is to have the instrument rectified. The learned 
vakil for the respondents keenly appreciated the difficulty of the 
situation and was constrained to argue that the case fell within 
the sixth proviso to section 92 which lays down that any fact 
may be proved which shows in what manner the language of a 
document is related to existing facts; obviously, this proviso is 
of no assistance to the respondents. No question of the interpre- 
tation of the language of the document arises here. No external 
information, in the words of Wood V. C. in Webb v. Byng (4), 
is requisite to construe this instrument. Even if such informa- 
tion was needed, we would be constrained to restrict ourselves 


(1) (1910) 12C, L. J. 646. 

(2) (1910) I. L. B. 37 Cale, 626. 

(3) (1910) 12 0. L. J, 595 

(4) (1855) 1 K. & J. 580 (585) ; 69 E, B 591 (593.) 
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— Enquiry under sec. 86 of Insolvency Act; see Provincial Insolvency 
Act, secs. 86, 46 (2) at sah = 
——_— who is an; see Provincial Insolvency Act, secs. 86, 46 (2). 
Agreement, for repayment of profits collected—Conveyance, execution of, by 
Court-——Suit to recover by way of mesne profits—Provincial Small Cause 
_Courts Act, Sch. II, Art. 81; see Suit, maintainability of doe 
made in consideration of marriage—Agreement to pay annuity to 
bride--Right of a beneficiary not a party to the Peeve of the 
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Appellate Court’s power of remand—Civil Procedure Code (1908), O, 41, B. 28, 
scope of—Prejudioe ; ses Partnership, dissolution of se igs 
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Application for order absolute under O. 84, B. 8, Civil Procedure Code (1908) 
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————Procadure ; ses Succession Property Protection Act me 
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the award on the date fixed for submigsion, the course, the Court should follow 
is to fix a date for the hearing of the suit, so as to enable the parties to appear 
and adduce evidence in support of their respective cases. Where this procedure 
waa not followed, the High Court set aside the order of dismissal of the suit for 
default of appearance. Gopal Lal Mandal v. Sureshchandra Mukerji 
Area and other incidents of holding, question as to—Jurisdiotion of Civil 

Court ; see Bengal Tenancy Act, Sec. 105 a 
Assignability—Right in judgment—OClaim merged in adgment, when not 

transferable ; see Maintenance, right to eee 


ee 











, Right to maintenance—Deed of gift—Test; see Maintenance, 
right to A eee ‘xe vee 


Assignee of deeree for aia iano ae EE of ore see Execu- 
tion, application for 


————,, of decree-holder, right of —Repreeentative—Civil Beaman Code 
(1908), Sec. 47; see Execution proceeding 


Assignment—Lessee—Liability to lessor for nes of estate ; ses Trans- 
fer of Property Act, Sea. 108. sas ji 


— of decree to judgment-debtor aea out of Court to 
decree-holder-—-Intent to defraud other oreditors—~Deoree-bolder party to 
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Avoidance of deed-~-(Conid.) 
Held, even if it was an interpolation, it was not such as to avoid the deed. 
Bhanessar Ram v, Ramkhelwan Sahu ... eis 137 


Award, Judge if bound to accept—Olaimant failing to prove the value of land— 
Judge to determine the fair compensation; see Land “a Act, 





Seo. 18 Gs ss s a 489 
, validity of—~Matters not challenged by laiant- Review tana 
Acquisition Judge; ses Land Acquisition proceeding eas 505 


Award by Gollector—High Court, if can revise—‘ Court '—Oivil Poids 

Code, Sec. 115-~‘ Subordinate to High Court ener Courts Act, Seo. 15; 

sese Land Acquisition proceeding sais 505 
Ayautaka stridhan--Succession— Husband's younger brother and a aes j daceased 

woman, preference bsiween—Dayabhaga, Chap. IF, Sec. 3, Paras 39, 30 and 81~ 

Sodara, +f includes step-brother. 

Under the Dayabhaga School of Hindu law, a younger brother of the husband is 
entitled to succeed to the Ayautuka stridhan property of a childless woman in preference 
to her step-brother. 

As paragraph 29, Chapter 4, section 8 of the Dayabhaga gives the final resume of 
the various matters discussed in the preceding paragraphs, it is not permissible to 
examine the previous paragraphs to determine whether the conclusion reached by 
Jimuta Vahana i is or is not legitimately deducible from the texts upon which he placed 
reliance, 

Paragraph 80 is subordinate to and explanatory of paragraph 29. 

Paragraph 31 has been inaccurately translated by Oolebrooke. 

A step-brother is not included in the expression sodara which is used in 
paragraph 29. Debi Progonno Roy Chaudhuri v. Harendra Nath Ghose ... 385 
* Bad faith,’ acts of, when to be enquired into ; ssa Provincial Penne Act, 


Bec. 16 she “ee 400 
Beels completely isolated—Public arnat EE E T ; 386 TE ; 216 
Benamdar, if can enforce a mortgage security ; ses Mortgage suit Sea 857 
Beneficlary, right of, not a party to contract—Agreement to pay annuity to 

bride—Liability of the settlor; see Mahomedan Law me sive 205 


Bengal Ferries Act (I of 1885 B.C.), seos. 6, 16, 28. 
No conviction can be had under section 28 of the Ferries Act for plying 
within a public ferry course unless the declaration ander section 6 is made and 
proved. Maharaj Mandal v. Pokar Singh abs ise 21 
Bengal Municipal Aat, Seo. 360 A—Licanse to employ cremation aia if can 
be granted—Agreament with- Municipality to officiate as priest, if specifi- 
cally enforceable ; ses Maripora Brahmin, suit by i dik 74 
a , Sec. 868, applicability ; See Malicious prosecution... 410 
Bengal Tenancy Act, Secs. 10, 11, 155—~ Permanent lease—Condition restrain- 
ing alienation, validity a Ra a ; sse Transfer of 
Property Act, Beo, 11 se is 126 
e maae SeOttONS 18, iets to eens EEPE E PU 
of co-sharer to notify to the Collector, efect of —Decres, form of. 
Section 16 of the Bengal Tenancy Act was not intended to defeat in its 
entirety a suit brought by ona of several landholders, who is not in default, 
merely by reason of the failure of his co-sharer to comply with the requirements 


Vou. XIL] “INDEX OF CASES. 659 


Bengal Tenancy Act—(Conid.) 

of section 15. In a suit to obtain a deoree in respect of the entire rent psy- 
able to himself and his co-sharers, # decree should be made in favour of the 
plaintiffs in respeot of the share of rent payable to the co-sharers who are not 
disqualified under section 16, and if the other co-sharers do not comply with 
the requirement of section 15 before the decree is made, the remainder of the 
claim should be ae Tarini Charan Banerjee v. Chandra Kumar 





Dey ous ‘aa 1 
eaaa eea e y -a 50- A danda auna 

rental; see Dandlord and tenant oy 107 
——~, Bec. 74—Knbuliat, sonan ot Hstimats of sale 

—— Interest, arat of; sse Rent, suit for ge si 598 

—————— u, Sees. 105, 109 as amended by Act ITI (B.C. Jof 1898— Civil Court, 


jurisdiction of—Act creating new jurisdiction—Interlocutory order. 

Under section 109 of the Bengal Tenancy Act, as amended by Act IL (B.C. of 1898) 
and as it stood before the changes made by the Eastern Bengal and Assam Tenancy 
Amendment Act of 1908 came into force, the jurisdiction of the civil Oourt is ousted 
only in respect of any matter which is or has already been the subject of a proceeding 
under any of the four sections 105 to 108. 

A proceeding under section 105 of the Bengal Tenancy Act, which deals solely with 
the question of fair and equitable rent, does not bara civil suit in which questions are 
raised as to the atea and other incidents of the holding of the tenant. 

Tn the case of an Act which creates a new jurisdiction, a new procedure, new forms 
or new remedies, the procedure, forms or remedies there prescribed and no others must 
he followed. 

When a party has elected to take the benefit of an interlocutory order, 
he cannot at the same time by an appeal against such order nullify the final 
decree which he omits to challenge directly. When a final decree has been 
made, the party aggrieved, ought, at that stage, to prefer an appeal against 
that decree, as in such appeal the propriety of an interlocutory order also may 
be questioned. But this principle does not bar a civil suit for determination 
of questions of area and title of a holding because an order under section 106 
of the Bengal Tenancy Act only for the settlement of fair and equitable 
rent has bean allowed to become final. Pandab Dowari Das v. Ananda Kis- 





hore Chakrabarti ee sie. ses J e i 195 
——, Bec. 106—Failure to institute a case—Suit, maintain- 
ability of; ses Landlord and tenant ... ive 107 


— , Sec. 106—Plaini—Court ne ee Hees Act {VII of 
1870), Art. 17, cl. 3. 
A suit under section 106 of the Bengal Tenancy Act is a suit for » declaratory 
decree within the meaning of Art. 17, Cl. (8) of Sch. II of the Court-Heas Aot. 
The fee payable on the plaint in such a suit is Rs. 10. Satis Chandra Gir v. 
Gopal Chandra Bai... - 638 
—m x, Soo, 170, Sub-Seo, „. (8) —Deposit by ae of ane 
of EE Opposition by landlord—Decision, petitioner interested in tenure 
—J oo debt, withdraw by landlord—~Hffect of ; see Bale, ee aside 





of .. ane i ac an ee 609 
— m, BEC. io —Property. true paliz of ascertainment se 
Execution Court; ses Decree, execution of ae - 549 


, Beo, 170, Sub-Seo. (8)--Deposit—Resontiats see Bale, 
setting aside of sei be y aai 609 
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Bond, onforceability—Failure to produce ee, debtor in Court—Considera- 
tion; sea Security bond... sus sas 419 


Boundary, consent to—Mistake—Right, if can be claimed—Alteration of posi- 
tion—Dispute as to boundary line between adjacent owners—Settlement, 
if can be varied; see Estoppel aes ees Gs S 378 





———or compound wall—Building; see Calcutta Municipal Act, Beo. 
151 (b) IA bate Pi gue we 476 





—— Thak or Survey map-—-Presumption—Dried-up bed of river— Isolation from 
river—Fishery right—Cwil Procedure Code (Act XIV of 1888), Sec. 13—Changed 
stata, 

It cannot be presumed as a matter of law that the boundaries of an estate as shown 
on the ‘hak or survey map are identical with the boundaries as they stood at the time 
of the Permanent Settlement ; but it is open to the Court to presume, in the cirenm- 
stances of a particular case, that the condition of the locality has not changed materially 
between the date of the Permanent Settlement and the time of the Revenus Survey. 


The dried up bed of @ public navigable river, if not originally part of the public 
domain, becomes private property so as to entitle the owner of the soil to all beels left 
therein completely isolated from the new course of the river. 


As the right of fishery, in ordinary course, follows the title to the soil, a stranger 
cannot claim a right of fishery in an inland sheet of water the bed whereof is in private 
ownership. 


The authorities on the subject of how far a right of fishery is affected by a 
ohange in the course of a river, reviewed. Sarat Chandra Singh v. Kabitis 





Chandra Roy and Kshitis Chandra Roy v. Sarat Chandra Singh sud 216 
jae eed or compound wall; see Calcutta Municipal Act, Seo. 151 l 
(b) A n 8 i a we 476. 
: O construction of—Essement, grant of—Covenant run- 
ning with land; ses Covenant imposing burden ... ue a 259 


Burden of proof—~Transferor of Government security--Transfer without 
consideration ; ses Promissory note ... oes vee aes 470 





Tenant in possession of some land of semindar—Land not contigu- 
ous to holding— Encroachment. 
The mere fact that the defendants hold some lands as tenants under the 
plaintiffs, is not sufficient to throw upon the plaintifis the burden of showing 
that in respect of any other land in the semindari which the defendants may 
be found to be in possession of and which is not contiguous to the admitted 
holding of the defendants, they have no right as tenants. The burden of proof 


in a case like this lies upon the defendants. Sheodeni Roy v. Chowdhury 
Chatoorbhuj Roy ... | oes sii sii i Si 876 


Calcutta Municipal Act, Sec. 102 (1) (o)—Irregularity—Sanction for proposed 
addition—Proper aa A cane to Magistrate; see Oaloutta 


Municipal Act, Sec. 891... ses eee ix 24 
Calcutta Municipal Act of 1899, Sec. 151 (b)—‘ Building '—Compound or 
Loundary wall— 


A boundary or compound wall is not a building within the meaning of sec- 
tion 151, cl. (6) of the Calcutta Municipal Act. Corporation of Caloutta 
v. Benoy Krishna Bose os “ut TA te set 476 
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—————-Seo, 891—Sanction for proposed addition—Proper 


authority——Applicatton to Magistrate— Sec. 102. 


Section 891 of the Calcutta Municipal Act applies only to alterations ofand additions 
to existing buildings. A’supplementary application proposing an addition to an already 


sanctioned plan of a contemplated building does not fall within its scope. 
Semble—Any irregularity in an application presented with the sanction 

of the General Committee by its secretary to the Magistrate would be cured 

under Sec. 102 (1) (c). Kisori Lal Jaini v. Corporation of Calcutta 

Capitalization of profits—Present value, test—Franchise, value of—Moderate 
number of years purchase ; see Damages j 

Cause of action—Hostility to plaintiff's E sit Spe 
Relief Act, Sec. 42; ses Revenue Sale, fraud ie 

Central Provinces Tenancy Act—Lambardar, if oan sue Geist ne 
landlords ; see Ejectment s 

Charge on proceeds of revenue sale—J TETE See EPIN deoree ... 

Qhelas, senior and junior—Compromise, effect of, between chelas—Idol— 
Adverse possession ; see Possession, suit for ie ; 

Civil Court, jurisdiction of, where ousted— Question as to area and other inci- 
dents of holding ; See Bengal Tenancy Act, Sec. 105 

Civil Proceeding, pendency of ; See Proseoution, stay of 

Glvil Procedure Code (1882), Secs, 18, 1083—Application for jabab Da 
sal for ra —Second nee if barred; see Probate 
proceedings es 

——--—_—— (1882), Bec. 54—Rejeotion of aieo power of— 

Court allowing time to put in deficit fees—Extension of time—Lapse of 
original period—-Oivil Procedure Code (1908) Sec. 148—Court Fees Act, 
Sec. 28 ; see Plaint insufficiently stamped 

—— (1882), Sec. 108—Decree ex parte ee some defend. 

ants—Affirmance on appeal ; see Ex parte decree against some defendants 

—-— : Seo. 115—Revision—Award by Collector—' Court ’-Sub- 

ordinate to High Court—High Courts Act, Seo, 15; ses Land ee 

tion proceeding .. 








—— (1889), Seo, 258— Execution of E wee diii 
—Payment to decree-holder before and after—Limitation Act (1877) 
Sch. IL Art. 173 A ; see Mortgage deoree gii 
— m Payment or EEN of decree— 
Application for certifying payment not made within time, effeot of; see 
Execution proceeding as js 
——m m (1882), Sec. 96¢—Right to maintennno®—Aasignability— 
Test ; See Maintenance, right to ad 
— ~ (1882), Sec. 561—~-Presentation of meoradi of cross- 
objəction—-Limițation ; ses Cross-objection ska 
(1908), Sec. 9—Oremation ceremony, diin to officiate 
as priest—Suit, maintainability ; see Maripora Brahmin, suit by es 
—— (1908), Bec. 47— Application for execution by transferee 
decres- holder—Deoree satisfied in full by Judgment-debtor—A pplication for 
execution against purchaser of equity of redemption—Civil Procedure Code 
(1908) O. 21, R. 2; ses Execution proceeding... bsa Sas 


2 





24 


56 


386 


104 
468 


110 


195 
270 


185 


62 


52 


505 


65 


812 


146 


178 


T4 


812 
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Civil Procedure Code—({Oonid.) 


; Sec. 47—Representative— Purchaser of equity of 
redemption of judgment- deb iar see Execution proceeding .. wag 812 - 


(1908) , See. 64 — Alienation after ANSKE TERE 
— Atlachment— Compromise, effect of—-Altaching creditor, tf necessary party in civil 
Court. 

Where a person obtained an attachment of the compensation money, in so far as 
it represented the interest of his judgment-debtor, before a reference was made and after 
the reference and during the pendency of the proceedings in the civil Court, the judg- 
ment-debtor put in a petition of compromise by which he abandoned his claim to the 
compensation : 

Held, that the effect of the compromise was to transfer the interest which 
the judgment-debtor possessed to the other claimants and such transfer was 
contrary to the provisions of section 64 of the Code of Oivil Procedure of 1908 ; 
that such compromise could not be given effect to, as if was unlawful within 
the meaning of O. 28, R. 8 of the said Code ; that the attaching creditor should 
have been made s aig to the ania in the civil Court. noe Khan v. 
Bholanath Marick . . 545 
ee Sec. $9—Public pac trust, suit ETES of 

plaint—Court Fees Act (VII of 1870), Art.17 Cl. 6—Removal of irustee— Accounts — 

Court Fees. 

The prayer for the appointment of a oertain person as trustee is not strictly within 
the terms of Sec. 92, Civil Procedure Code, and the sanction of the Advocate-General 
is not necessary for the amendment of the plaint by striking off such prayer. 

The proper Court-fees in a case under Sec. 92 is Rs. 10 as it falls under 
Art. 17, OL, 6 of the Qourt-fees Act and this is so even if there is a prayer for the 
appointment of the plaintiffs as trustees and also a prayer for accounts. The 
property is the property of the idol and the suit under Seo. 92 cannot be said 
to involve the value of any a of the idol’s property. Ramrup Das v. 





























Mohunt Sitaram Das ni F se 211 
(1908) Seo. “107, Bub-Beo. (2), affect of~Withdrawal of 

appeal; ses Probate proceeding aide 91 
(1908) Sec.141, O. 9, R. 9, O. a1 B. 108—Application ie 

rehearing, maintainability; see Hxeoution proceeding ie 6 
—~-~-, (1908) O.I, R. 10 Sab-R. (1)—-Applicability—Bona ie 

mistake ; sea Party ves 587 
, (1908) o. 6, R. 16—Inconsistent defences, if oan be rais- 

ed; 366 Mortgage suit sae 857 
Se , (1908) 0.6, R. i Padne Annat: see Plaint, 

amendment of ... - ase 556 
— m, (1908) o. 11, R. 19-—Dissovery, ordii TEE, Acqui- 

sition Judge ; sso Land Acquisition proceeding ... 505 


, (1908), O. 21, R. 2, applicability —Payment eae of Court 
to decree-holder—Intent to defraud other creditors— Decree-holder party to 
fraud—Assignment of decree to judgment-debtor benami; sse Execution 
proceeding vee eee 812 
-—, (1908), O. 21, R. 16—Assignes of PIE aces sated 
in full by judgment-debtor—Assignee, judgment debtor, application for 
execution——Purchaser of equity of redemption-—Question to be decided 
under sec. 47 of the Code of Civil Procedure (1908); See Execution pro- 


ceeding ... ca A o POA BIR 
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* Civil Procedure Code— (Conid.) 

————__--_- --__—-, (1908) O. 21, R, E if bound z recital in 

decree ; 88s Deoree, execution of si zi 549 
—- , (1908) O. 22, R. 9, sub. R (a) —* Sufficient cause '— 

Negligence or forgetfulness—Oourt’s duty ; see Abatement ... 615 
--—~, (1908) O. 28, R. 18—Probate proceedings for esate 

— Buit convened. see Probate proceeding sis 91 
———, (1908) O. 34, R. 5—Mortgagee, death of—Fresh sigs if 

neceesary-~High Court, Original Side; see Order absolute... 598 
--——, (1908) O. 89, R. 7—Inventory, — oe se8 

Inspection, right of a és 519 
-——(1908) O. 41, B. ji peanti of EEEE aa of 

cross-objection—Limitation ; see Cross-objection .. er sok 178 
--——, 0. 41, R. 28, scope cappella Court, when can re- 

mand; s26 Partmetahin, dissolution of... es 868 
Claim against the estate of the Jensagad E E bitinn of piain- 

tiff—-Evidence, if can be acted upon; see Promissory note... a 470 

merged in judgment when not transferable ; ses Maintenances, right to.. 146 





Claimant failing to prove the value of land—Referenoe to civil Court Judge, 
if bound to accept the award -Judge to determine the tair eee : 


See Land Acquisition Act, Beo, 18. x bane 489 
-if bound by recital in decree — Civil Procedure Code a0 O. 21, B. 

60 ; see Decree, execution of TA 549 
~ Reference under Bec. 18 of the Land ERTA E A a 

reference; sss Land Acquisition proceeding or aes da 505 
Go-defendant ; see Res Judicata sas as des st 484 
Collateral purpose—Specific performance of am a interest in 

land—Admissibility in evidence; see Partition suit zee a 25 


Commissioners appointed i in partition suit, if can enquire into ies anes 
of property ; see Partition suit za j 

-to partition a nira and à regulariy—Presamp. 
tion: see Partition suit os... = ees 346 

Compensation—OCondition restraining aaao: validity ieee isan lease 
—Re-entry—Bengal Tenancy Act, Seca. 10, 11, 155; see Transfer of Pro- 








perty Act, Sec. 11 ste 126 
Injuring franchise but not faeries g with exercise of sp iasobiiee: 
ses Damages... “te J sdi oP des 56 
Licensee executing works of eee character—License, if 
can berevoked ; ses License " 448 
—— 0u pant of A E E E T seg , will, con- 
struction of eee Sey ice vee me aus B91 
Reversioner or icici id cs ki life-tenant ; 
ses Will, construction of ... 391 


Compensation money—Alienstion after A T E E by jadg- 
ment-debtor, effect of—Attaching creditor, if necessary party in civil 
Court ; See Civil Procedure Code (1908), Bes. 64 ore 545 
Compromise, effect of, between chelas--Idol—-Mohunt—Chelas, senior a 
. Junior—Adverse possession ; 's¢6 Possession, suit for oes dee 110 
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Compromise—(Conid.) 


———— in appellate stage After revocation of ees Lawful ’—QOivil 
Procedure Code,-O. 23, R. 8; see Probate proceeding sa 
Condition restraining alienation, validity of—Permanent lease—Re-entry— 
‘Bengal Tenancy Act, Secs. 10, 11, ie casa ; ses Transfer of 
Property Act, Sec. 11 ‘me aoe 3 
Confiscation— Government grant of part of property EET to one mem- 
ber of family—-Estate comprised in grant, nature of; see Hinda Law— 
Joint family property s 
Consent to boundary-—Mistake—Right, if can be ahaa diesen of posi- 
tion—Dispute ag to boundary line between ig owners—Bettlement, 
if can be varied ; see Estoppel ‘a ji 
—————, Yoluntary—Employment of plaintiff as cremation pinto of ; 
see Maripora Brahmin, suit by Ee 
Consideration—TFailure to produce judgment- eee in Oourt—Bond, if 
enforceable; ses Security bond ; sie "P ive 
Conatruction— Covenant to pay revenue from rents and profits out of mort- 
gaged property——Laches of aaa aad of equity of 
redemption ; see Mortgage bond aie We a 
Continuation or revival of previous NE E ; 886 Tagoikion, 
application for zas TA oP ae ews 
Contract, express and implied—Lease for a term of years —Fixity of rent in 
perpetuity—Money rent—Snit by landlord under Sec. 9 of Madras Rent 
Recovery Act—Usage ; see Madras Rent Recovery Act, Secs. 9 and 11 
-——--— to grant lease, if indivisible; see Specific performance, suit for 


91 


126 


225 


878 


74 


419 


272 


828 


283 
464 


Contract Act (IX of 1872), Sec. 70—' Lawfully’ —' Not gratuitously’—Hzecution sale 


—Payment under Sec. 810 A. C.P.0.—Co-sharer tenant. 


A co-sharer tenant paid in certain sums into Court under section 310-A of the Oivil 
Procedure Code to have the sale of the tenure in execution of a rent decree set aside. 
It appeared that the entire tenure was sold event hough the person making the pay- 


ment, one of the co-sharers, was nota party to the suit, 

Held, the payment was a ‘lawful’ one, not intended to be made gratui- 
tously and he was entitled to be reimbursed z his co-sharers. Mohendra Ghosal 
v. Bhuban Mardana ‘ds 
Constructive Res judicata=“Hieaves for poai against E and jem 

tee—Grant of letters of administration to legatee—Probate and Adminis- 

tration Act, Sec. 12; see Res judicata 

Conveyance, execution oË by Oourt—Rights of bastios, how antorcsd iite, 
when vesta—Agreement for repayment of profits collected—Suit to recover 
by way of mesne profits—Provincial Small Cause Courts Act, Sch. IL, Art. 

81; see Suit, maintainability of AF 
Go-sharers—Claimant and vendor jointly liable ir Goreraniank revenue— 

Pre-emption, right of ; see Oudh Laws Aot, Sec. 9, ols. (1) (2) 

, some of the, failing to notify to the Collector, effect of —- Succession 

to permanent tenure—Decree, form of ; See Bengal Tenancy Act, Secs. 15, 

16 sss G 
Co-sharer iauidlonin=Sarntacdar: if can sue a nigue Caneel Eros pasaney 

Act; see Ejectment eins “s 
Go-sharer tenant—Payment under Ses, $10 A; ©. P. O. E ere 

“ Lawfully '—Not gratuitously; ses Contract Act, Bec. 70 .., is 





566 


486 


599 


40 


566 
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Costa in partition suit, how to be borne—Pleader’s fea; ses Partition suit 846 


t Court,” meaning of ; ses Criminal Procedure Code, Sec. 4786 «.. 45 
——~—— of Land Acquisition Judge, nature of—Inherent power; See Land 
' Acquisition Proceeding ... 505 
——~~—-—, power of—Oasea not falling within strict letter of ere 

power, how to be exercised ; ses Probate proceeding iss 91 


——~~+-, power of —Oourt allowing time to put in deficit re ee ETT 
of time after lapse of original period —Oivil Procedure Code (1908), Bec. 148 
~—Oourt-fees Act, Sec. 38-—~Plaint, ae of; sea Plaint aaa 


stamped, se 63 
Court's power— Dealing with minor’s property ; 888 Guardian e Wards kek, 

Bec. 89 sti axa 7 822 
Conrt’s PEE TE EEE ; 866 Pleint, aent af des T 558 
Court's duty—Jurisdiotion under specified circumstances, exercise of—Essen- 

tial elements, presence of; ses Succession Property Protection Act oes 8 
Court-fee Stamp, erroneous use of-—Indian oe Act, Sec. 52; see Partition 

decree is 324 


—~—-, suit under section 106 of the ee TERE ER suit— 
Court-fees Act, Art. 17, ol. (8); See Bengal Tenanoy Act, Sec. 106 = 638 


Court-fees-Act, Art 17, cl.(6)—Trustee, Tee eee prayer for ; 


See Civil Procedure Code (1908), Sec. 92.. sot T 211 
Court’s power to add party respondent ; See seesaw ass she 137 
Court’s power to add a person not a party to suit, ete ere of 

discretion ; See Probate proceeding. ... sa 91 


Covenant, imposing burden—-Covenant running with land— rani, construction of 
—Hasement, grant of-—-Butlding grant. 


A covenant which imposes a burden, does not ordinarily pass with the land so as 
to bind a subsequent owner; but the position is otherwise where there is privity of estate 
and the covenant is connected with or concerns the land or estate conveyed. If these 
conditions are fulfilled, the covenant will run with the land as readily as one conferring 
a benefit. When it is said that, in this class of cases, there must be a privity of estate 
between the covenantor and covenantes, is only means that the covenant must impose 
such a burden on the land of the covenantor, as to be in substance, or to carry with it 
a grant of an easement or quasi-easement, or to be in aid of such a grant, 


A reatrictive covenant runs with the land if created for the benefit of the 
land conveyed or of that of which the grantor remains the owner, and is intended 
to be annexed to such land ; in other words, when by the construction of a grant 
ib appears that it was the intention of the parties to create or reserve a right in 
the nature of servitude in the land granted for the benefit of the other land 
owned by the grantor, no matter in what form the intention may be expressed, 
such right, if not against public policy, will be held to be appurtenant to the 
land of the grantor and binding on that conveyed to the grantee, and the right 
and burden, thus created and imposed, will pass which the land to all subse- 
quent grantees. The converse proposition also holds, because a grantor may 
impose restrictions for the benefit of the land already sold as of that remaining 
in his hands which he proposes to sell. The position is stronger when there 
are mutual covenants. Doyal Chandra Das v, Chunilal Addy ... ws 259 


Covenant running with land—Building grant, construotion— Easement, ern 
of; see Covenant imposing burden ee si PO a 259 
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Covenant—(Conid,), 


to pay revenue from rents and profits out of mortgaged property— 
Laches of oe ea re of ee of ene see 


Mortgage bond . 272 
Cremation ceremony, daa to officiate as vee maintainability s68 
Maripora Brahmin, suit by... dee 7 


a 





priest—Agreement with Municipality se EER E ET 
performance—License to amploy cramation ae if can be Aii ; 886 


Maripora Brahmin, suit by... F T4 
Creditor of mortgagee, pence of—Trust-deed in voni of creditor ; see Mort- 

gage suit ae sdü 857 
Criminal Procedure Code, Sec. 4, “OL (n), not E E proceeding : 

see Oriminal Procedure Oode, Sec. 476 en 45 


— m, See. 147—Right of Pujari to siolshin Died 

right. 

A dispute regarding the rights of an alleged pujari to worship an idol is 
not one within the purview of Sec. 147 of the Criminal Procedure Code. Guiram 
Ghosal v. Lalbehari Das te ise ore sas sas 22 
re . Sec. 4038—Autrefots acquit—Acquittal under 

Sec, 188, .P.0.—Trial under Sec. 600, I.P.C. 

Acquittal of an offence under Sec. 182, 1. P. O. is no bar to a trial for an 
offence under Sec. 600, I. P. O. The two offences are quite distinct. Ram 
shebak Lal v. Muneswar Singh aa TR ae sae 15 
ent ne nner ——§<eme——ey $93, 429—Judges composing Court of 

appeal equally divided in opinion—Third Judge, duty of ; see Newspaper 

(Incitements to Offences) Act, Secs. 2, 8 aus 294 
SS Sy, Ea 476—' Cot EE E T — 

Execution proceeding—Action to be iromo and expeditious. 

The expression‘ Court’ in section 476 of the Code of Criminal Procedure has its 
natural meaning with the sense of continuity ; this implies, notwithstanding any change 
of officers; ib does not mean merely the Judge before whom an alleged offence has 
been committed or to whose notice the commission of an alleged offence has been 
brought in the course of a judicial proceeding, 

An execution proceeding is a judicial proceeding within the meaning of section 476 
of the Code of Criminal Procedure. The definition in section 4 clause (n) of that Oode 
fa not exhaustive. 

Action taken under gection 476 of the Oode of Oriminal Procedure should, 
as far as possible, be aes and seal Shaikh Bahadur v. Headatullah 
Mallick... oe 45 
Se | Bee. 476-—Judicial prang Diani 

proceeding—Enforesment of process of Court—Delivery of possession——Offence com- 

mitted. 

An execution proceeding is a judicial proceeding within the meaning of 
section 476 of the Oode of Oriminal Procedure, and consequently the Court 
while engaged in such a proceeding is competent to make an order under that 
section, if the fact is brought to its notice that offences have been committed 

while the process of the Court was ca cs to be enforced. Khondkar Abdul 
Basir v. Panchkowri... ssi a ius 618 
Cross-objection— Leave to file é in eae PEE 

An application for leave to file a petition of oross-objection in forma. pauperis can 

be entertained under the Oode of Civil Procedure, 
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Cross-objection—(Oonid.) 
An application for leave to present a memorandum of cross-objection under 
section 561 of the Code of Civil Procedure of 1892, as also the corresponding 
provision of the Code of 1908 (O, 41, R. 22), may be received by the Court at 
any time. Gobinda Rani Dasi v. Radha Ballab Das .. ; 178 
—, Parties not interested in appsal— Respondents, addition of —Civit Pro- 
cedure Obie (Act XIV of 1882), Secs. 559, 661, Act V of 1908, O. XLI, BR. 22. 
Held, on a review of the authorities, that the Court is competent to add 
a respondent at the hearing of an appeal if the presence of such respondent 
is necessary for the purpose of properly deciding the appeal and cross-objection, 
provided such respondent is interested in the result of the appeal as brought 
and the cross objection so far as the original iis are concerned. Bhanes- 








sar Ram v. Ram Khelawn Sahu ak ae a 187 
Custom- Entries in Wajib-ul-arzes—Instances ; see Evidenco ae m 86 
, Valid, essentials of ; sse Maripora Brahmin, suit by ss 74 





Damages—Ferry, disturbance of—Capitalisation of profits—Bengal Ferries Act (I of 

1885 B. 0.,) Sec. 17—Moderate number of years’ purchase. 

The taking of property that merely injures a franchise, but does not interfere with 
the exercise of it, is not such a taking of property from the owners of the franchise as 
to require compensation. In other words, in so far as loss of the income of the ferry 
results from the user and not the execution of the works of the Railway, no compen- 
sation can be claimed. 

Capitalisation of profita is not necessarily a conclusive test of present 
value, but it isa useful aleament to be taken into consideration. On the 
analogy of the principle recognised in section 17 of the Bengal Ferries Act, 

1885, a moderate number of years’ purchase may be taken as the fair value 

of the franchise. Maharaja Sir Rameswar Singh v. ree of State for 

India in Gounoell ... sing ae = wai 56 
suit for—Land given in lieu of service—Rent—Sutt, if cognisable in Smail 

Cause Courts—Provincial Small Oause Courts Act (IX of 1887) Sch. IT, Art. 8. 


A service rendered by s tenant to his landlord is in the nature of rent, and 
æ suit for damages for non-performance of such service is not cognisable in 
the Court of Small Causes nnder Art. 8, Sch. IT of the Provincial Small Cause 
Courts Act. Panchu Chakar Behara v. Nagendra Nath Pal Chowdhury ... 480 
suit for—-Use and occupation—~ Demise. 
An action for damages for use and occupation does not necessarily suppose 
any demise; the action lies against any person who uses and occupies the pre- 
mises by the permission of the owner. Kanailal Biswas v. Nital Chand Saha, 


Nitai Chand Saha v, Badio Jenna isa ses 612 
Dayabhaga, Chap. IY, Sec. 3, Para $9—Conelusion, i if can be examined ; see 

Ayautuka Stridhan shes ses 885 
aren if includes op bother ; see 

Ayautuke Stridhan bes pa sé .-- , 885 


Death of defendant— Will—Substttution—Hcecutor named in the will— Heir ab intestato 

— Estate of the deceased, how affected. 

Where. during the course of a trial, the defendant died leaving a will, and the exe- 
outor named in the will applied to be substituted in the suit in place of the deceased 
but the application was disallowed and the heirs ab tnissiato were so substituted, and 
a decree obtained against them and the property of the dcoeased sold in exeoution. 
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Death—(Contd.) 
Held, the estate of the deceased and the property covered by the will were 
not affected by the decree or by thg sale in execution. Haris Chandra, Bis- 


was v. Poridas Das ae ai 2: ee T 561 
Debtor when can present insolvency petition; see Insolvency, petition for ... 445 
when commits insolvency ; sés Provincial Insolvency Aot, Sec, 15 ... 400 
Decision of members—Notice—Meeting ; see Religious assembly is 497 
Declaration, suit for—Specific Relief Act, Sec. 42— Plaintiff to prove what 
cause of action, when arises; sse Revyenue Sale, fraud ‘es 836 
, under Sec. 6 of the Ferries Act, proof of—~Plying within Public 
ferry course—Conviction ; sse Bengal Ferries Act, Secs. 6, 16, 28 ees 21 


Declaratory suii— Deliberate default in paying revenue by proprietors—-Auction- 
purchaser in collusion with defaulter—Intent fo annual encumbrances— 


Hostility to plaintiff’s title ; sse Revenue sale, fraud ee 336 
Officiating as priest to the exclusion of all other persons 
in the class—-Suit, maintainbility; ses Maripora Brahmin, suit by ae 74 





~~ Previous decree not binding—Perpetual injunction restrain- 
ing execution of previous deoree—-Suit, maintainability ; Ses Specific Relief 
Act, Secs. 54, 56 se a dai sie wee 86 


Decree absolute—Payment to decree-holder, before and after—HExecution— 
Civil Procedure Code, Sec. 258—-Limitation Aot aul Sch. Il, Art. 178 A; 











see Mortgage decree ase 65 
against heit—Sultiation—Basootor—Sale—Valaity 5 ; $646 Death o of 
defendant Sak 561 
, amendment of, under sppel—Disssa of ete ae ee of en 
of appeal by respondent ; Ses Practice .. T ee oe 281 
, erroneous~-Subordinate Judge one District J remand 
order--High Oourt, power of ; see Procedure ses 428 





, execution of-—Otvil Procedure Cods (Act V of 1908) O. 21, R. 60-—Claimant, if 
bama by recital in decree—Bengal Tenancy Act (VIII of 1885), Sec. 170—True 
nature of property, Court if can ascertain. 

A claimant under O. 21, R. 60 of the Code of Oivil Procedure is inno way bound 
by the recital in the decree under execution, a decree to which he was no party. 

When the jurisdiction of a Court is sought to be excluded on the ground 
that the property attached is of a particular desoription, it is open to the Court 
to ascertain the true nature of the are Sarba Sundari Dasiv. Harendra 


Lal Ray Chowdhury “ia 549 
———— order of admission—-Order of si EE E suit ; ses Insol- 
venoy, petition for oe aoe ae ase oes 445 





, previous, effect of-—-Disposseasion—Previous suit against some of the 
representatives of original ee a suit against same person ; 








see Rent suit ... b zas 267 
i vectifiostion—Frauād—Mistake—ATtėrnative ran eer of suit ; 

ses Suit, maintainability of ie 70 
to be made against whom— Person net samiting liability — Stranger : 

ses Rent suit 551 


Decree— Validation with PEET effect—final danas oe up on Court- 
fee stamp— Mistake discoyered in appellate D i g 
sited in appellate Court; see Partition decrees ‘is % 324 
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Deductions from rent, if payment or set off—Lesses repairing ea ; see 


Transfer of Property Act, Sec. 108 (f) .. i i 851 
Deed, avoidance of—Entry prior to OE admitted by execu- 

tant before Regietrar—Interpolation ; ses Avoidance of deed ... ao a ABT 

———, execution of—Purdanashin lady —Oourt’s duty ; sse Mortgage suit ae B57 


Deeds and powers—Hxecution of deed—Principles to be followed in acting 
upon and giving effect to such deeds ; ses Mortgage, suit to enforce .... 11% 


Deed of gift—Right to A E ere 866 Beiter 


right to cae us «ee 148 
Defences, inconsistent, if can be raised —Oivil Procedure Code, o. 6 R. 16;. 

see Mortgage suit ves aa 857 
Deficiency of evidence as to sale if can be made up ve presumption under 

Section 10 of the Opium Act; see Presumption ... waa ees 19 
‘ Defraud ’—Indian Penal Code, Sec. 464; see Forgery ue vis 277 


Delivary of possession—Judicial proceeding—Hxecution proceeding—HEinforce- 
ment of process of Court—Offence committed; ses Oriminal Procedure mae 
Sec. 476 See Sef as see ee 618 


Demise—Use and ocoupation ; see Damages, suit for ... aie TF 612 


Deposit by purchaser of share of tenure—Opposition by landlord—Bengal Te- 
nanoy Act, Sec. 170, Sub-Sec. (8)—Decision, petitioner interested in tenure 
—J udgment-debt withdrawn by landlord—Effect of; see Sale, setting 
aside of. ar nae Sek see ae ake 609 


Doposition, when relevant-—Indian Evidence Act (I of 1872), Sec. 88—Party to suit or 
represeniaiwve. 

To make a previons deposition relevant, three elements have to be established ; 
namely, frat, that the proceeding was between the same parties or their representatives 
in interest ; secondly, that the adverse party in the first proceeding had the opportunity 
and right to cross-examine ; and, thirdly, that the questions in issue were substantially 
the same in the first as in the second proceeding. . 

Quere, whether a Hindu widow in possession of the estate of her husband 
completely represents that estate and whether consequently a.reversioner can 
be said to be representative of the party within the meaning of section 38 of the 





Evidence Act. Rajkumari Debi v. Nrityakali Debi ... sas ee 484 
Discovery, order for-~Land Acquisition Judge—Oivil Procedure Code, O. XT, 
R. 12; see Land Acquisition proceeding des a ree 505 
___- order for, when allowed ; s86 Land Acquisition ee ss 505 
, question of, when to be reserved; ses Land eee Brea 
ing ... sis i = 505 
Dismissal of application for probate for er ee eee appli . 
cation, if barred—Resjudicata ; see Probate proceedings so ‘aw 185 
Coe ee of tenant by third eee see Breet Relief Act, 
Sec. 9 a ysi 488 
— of e by tenant; ses Specific Relief Act, 





ar 





Previous deoree, effect of—Previous suit against some of the 
representatives of original i snit against same persons ; 
ses Rent Suit ` Pre ote “ry ney oer, i 2367 


3 
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Dispute as to boundary line between adjacent owners—Settlement, if can be 
varied ; 866 Hstoppel eee Sus ey cus oe 


———— as to right of worship by Pujari, if dispute oe ii of use 
of land; ses Criminal Procedure Code, Sec. 147 


concerning right of use of land—Dispute as to right of £ worship by 
Pujari ; Ses Criminal Procedure Code, Bec. 147 ise 


Document, alteration of, when material ; see Forgery .. a 
construction of—Ancient Joonian sahesienk admission as to 


true meaning—Subsequent conduct ; ss Estoppel eee wae 
inoperative in law—Agreement to lease; ses Specific performance, 
suit for se aan ‘ie ne 


Dower—Property in lisu of dower—Lien—Lawftl possession, 

If a Mahomedan widow, entitled to dower has not obtained possession 
lawfully, that is, by contract with her husband, by his putting her into posses- 
sion, or by her being allowed with the consent of the heirs on his death, to 
take possession in lieu of dower and thus to obtain a lien for her dower, she 
cannot obtain that lien by taking possession adversely to the other heirs of 
property to the possession of which they and she, in respect of her share in the 
inheritance, are entitled. Bibi Tasliman v. Bibi Kasiman ies 


Dried up bed—Public navigable river—Ownership ; ses Boundary oe 


Dwelling houses, partition of, how to be effected ; see Partition suit 


Easement, grant of —Grani, construction of —Building grant-—Covenant run- 
ning with land; se Covenant imposing burden Ne ee 


E] 





own land. 


878 


22 


584 
216 
B46 


259 


Right to water—Reservoir fed by surface water-—Right to cut pyne on one’s 


Defendant had a prescriptive right to iako water for irrigation of his mouza from 


an ahar on the plaintiffs’ land: 


Held, this could not prevent the plaintiffs from cutting a pyne on their 
own land which did not interfere with the channel feeding the defendant’s 
land. Raja Inderjit Pratap Bahadar Sahi v. Mohunt Krishna Doyal Gir... 


Effects of deceased person—Securities and monies in deposit—Seeking posses- 
sion of subject matter of litigation—Receiver, if to take succession 
certificate; see Succession Certificate Act, Beo, 4... jee 

—————of order of E of ASNE ; 8¢8 Provincial sai Act, 
Bec. 15 re es 7 

Ejectment —Lambardar—Right t to sue ee oes Poria Tonay Act— 

` Co-sharer landlord. 

Under the Central Provinces Tenancy Act, a lambardar is not alone entitled, 
in the absence of the other co-sharers, to bring s suit for ejectment. He is not 
an agent for the co-sharers for any other purpose than of representing them in 
their dealings with Government. Nilmoni'Gountla v. Jogendra Gountla... 


Encroachment—Tenant in possession of some land of Zemindar—Land not 
contiguous to holding ; see Burden of proof or ase 


Equity—Covenant to pay revenue from rents and profits out of mortgaged 
property-—Laches of mortgagee—Purchaser of equity of redemption; see 
: Mortgage bond oer ey" “ye toe re +r 


579 


104 


376 


273 
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Equity—(Contd.). 
Equity of redemption of judgment-debtor, purchaser of —Representative— 
Oivil Procedure Code (1908), Sec. 47 ; see Execution proceeding ive 812 
purchase of—Mortgagee-purohaser, position of; see 
Transfer of Property Aot, Sec. 99 ve : 574 
Erroneous decree Subordinate Judge questioning District Judge’ 8 re 
order—High Court, power of ; see Procedure oe ae ahs 428 


Estoppel— Document, construction of ~—Anctent document—Consent—Misiake—Acgutes- 

cence—Laimitation Act (IX of 1908), Sch. I, Arts. 188, 142, 144, 

A subsequent admission as to the true meaning of a document of title or the subse- 
quent conduct of % party to or of a person claiming under the deed, cannot be received 
in aid of ita construction. The position might be different if a question arose as to the 
interpretation of an ancient document. 


Owners of adjoining tracts of land are not bound by consent tos boundary which 
haa been defined under a mistaken apprehension that it is the true line, and neither 
party is precluded or estopped from claiming his own rights under the true line when 
discovered, provided that the position of his opponent has not bean meanwhile altered 
on the faith of his representation. If the boundary line between the lands of two adja- 
cent owners has Jed to any dispute, and if in settlement of such dispute the parties 
have adopted a certain boundary as the true line of division between thier properties, 
neither can be permitted to resile from the settlement. 

Article 188 of the Limitation Aot applies to suits brought against the 
judgment-debtor or persons who have derived title from him. It has no appli- 
cation to a suit brought against n person who has not acquired a title from the 





judgment-debtor. Khiroda Kanta Roy v. Krishnadas Laba ... vee 878 
—_— order, propriety of, if can be cece enjoying benefit ; 
see Plaint, amendment of . : ‘at ius ae 556 


Evidence—Custom— Wajib-uburses Instance. 


There is no class of evidence that is more likely to vary in value according 
to circumstances than that of the Wajib-ul-arzes. 


Heald, that where, from internal evidence, if seemed probable that the 
entries recorded in Wajib-ul-arzes connoted the views of individuals an to the 
practice that they would wish to see prevailing rather than the ascertained 
fact of a well-established custom, the appellate Court in India, in holding 
that the custom was not proved, properly attached weight to the fact that no 
evidence at all was forthcoming of any instance in which the custom sought 
to be established by such entries was proved. Thakur Anant Singh v. Tha- 


kur Durga Singh ... : as aig rr sis 86 
Evidence, deficiency of, as to sale, if can be made up by a ac under 
section 10 of the Opium Act; ss Presumption ... 19 


Evidence Act, Sec, 92—Oral evidence, admissibtlity— Lease, construction of-—Rent in 
cash and in kind—Specified fesd sum, in case of non-payment of rent in kind— 
Intention of parties. 

Where a tenancy was created by a lease, the rent was made payable partly in kind 
and partly in cash, and the parties expressly provided that if the rent payable in kind 
was not duly delivered, the tenant would be liable for a specified fixed sum, oral evi- 
dence is not admissible to prove an agreement of the description which substantially 
varies the rights and liabilities of the parties as explicitly set out in the instrument. 

_ When a contract of lease provides that Rs. 11-3 as. a year was to be paid. by the 

-tenant for 12 bighas of land, 8 aris of paddy on account of another 44 bighas of land 
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and Rs. 3 on account of costs, and if the tenant neglects to pay the fixed rent and 
paddy, the landlord would be entitled to realise amicably or by action at law Rs. 12 as 
the price of the paddy, Rs. 11-8 as. the cash rent and Rs. 3 the amount of costs, in all 
Ra. 26-8 as. 

Heid, that the landlord was entitled, upon a failure of the tenant to deliver 
the paddy, tc realise only Rs. 12 as its value and not its price at the ourrent 
market rate. Afer Morole v. Prosonno Kumar Ghose Ze 649 
Evidence Act, Sec. S insirumeni—Oral E vartation 

by. 

No oral agreement is admissible to prove varistion of the terms of a registered 
deed, for instance, a term as to the payment of rent in a registered lease. 

An agreement is none the less oral because it is to be inferred from the 


conduct of the parties. Lakhatulla v. Bishwambhar Roy fe g 646 
‘Exclusive right of suit—Declaratory suit—To officiate as priest to the oie 
sion of all other persons in the olass ; ses Maripora Brahmin, suit by ... "74 
Exeoution, application for, by assignee of decres-holder, maintainability of—Decree for 
maintenance. 


An assignee of a decree for maintenance oan execute it against the judgment-debtor 
‘in the same manner as the original deoree-holder. 


When the claim has been merged in an actual judgment, the right under 
the judgment is assignable and the nature of the chose in action is generally 
immaterial. The judgment may be enforced by the assignee in his own name, 

Asad All Molla v. Haidar All ... we or = ah 180 
—— application for—Continualion or revival of previous application—Test— 

LAmitation Act (IX of 1908) Sch. 1, Art. 181—Application for order absolute—Civil 

Procedure Code (Act V of 1908), O. 84, R. 3—Limitation Act—Applicability to 

applications. 

An application for execution of a decree may he treated as in sontinantion or for 
revival of æ previous application, similar in scope and character, the consideration of 
which has been interrupted by the intervention of objections and claims subsequently 
proved to be groundless or has been suspended by reasonof an injuaoton or liks ob- 
struction. 


The Limitation Act does not provide for all kinds of applications to Courts, It does 
not apply to applications to the Court to do what the Court has no discration to refuse, 
nor can the provisions of the Act apply to an application to the Court to terminate a 
pending proceeding, the final order in which has been postponed for the benefit of the 

. defendant or for the convenience of the Court. 


Article 181 of the Limitation Act (TX of 1908) does not govern an applica- 
tion for order absolute under O. 34, B. 8 of the Civil Procedure Code (Act V 





of 1908). ` Madhabmoni Dassi v. Pamela Lambert ... =, 838 
i —Court—Property, true nature of, ascertainment of— Bengal Tenanoy 

Act, Sec. 170; see Decree, execution of... ne 549 
——Death of R doktore aon ion: ; ae Rent 

. _ deoree l 192 


papaa to TEN before and after decree absolute—Oivil 
Procedure Code, Seo. 258--Limitation Aot oe Sch. II, Art. 178 A; see 
' Mortgage decree at 65 


# xteoution proceeding Todi preceding ses Criminal Procedure Code, 
‘7. Bec, 476 zee 7 a: . 45 


.> 
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Execution proceeding — (Conid.). 
Rehearing, application, maintainability—Civil Proce- 
dure Code, Sec. 141, O. 9 R: 9, O. 91, R. 108. 
An application for re-hearing of execution proceedings is maintainable 
under Order IX, R. 9, and is not barred under Order XXI, R. 108. Section 
141 of the new Code has deliberately a the provisions of the old Oode as 
in section 647. Safder Ali v. Kishen Lal .. sie = 6 


SS ad ian Default— € Civil Procedure Code 
(Act XIV of 1888), Secs. 283, 244, 258, (Act V of 1908), Sec. 47, O. XXI, Rr. 3, 
16—Reprasentative — Purchaser of equity of redemption—Assignes of decree— 
Assignment with a view to defraud other creditors—Payment by judgment-debtor, 
effect of. 

A party to an execution proceeding who allows an order for execution to be 
passed against him at one stage of the proceeding, when he had an opportunity to 
contest the validity of that order, cannot be permitted at a subsequent stage of the 
proceeding to re-open the whole matter in controversy. The essence is that the 
matter has either been controverted as well as determined, or that it has been allowed 
$o be decided to the detriment of the judgment-debtor when he had full opportunity 
to establish his defence. The principle has no application when it is proved that there 
was no adjudication by reason of the failure of the decree-holder to prosecute the exe- 
cution proceedings with due diligence. 

In casas to which the provisions of section 258 of the Code of Civil Procedure 
(1882) are applicable, if appropriate application has not been made within the presoribed 
time, the alleged payment or satisfaction must be ignored, and the party who seeks the 
benefit thereof cannot indirectly obtain an extension of the period of limitation on the 
ground that the question falls within the scope of section 244 of the Code and may be 
determined thereunder. 

A purchaser of the equity of redemption of the judgment-debtor at a judicial sale, 
is a representative of the judgment-debtor within the meaning of section 47 of the Code 
of Civil Procedure (1908). An assignee of the decree is a representative of the decree- 
holder within the meaning of the section. 

Order XXI, Rule 2, is not applicable to æ case of a judgment-debtor who, 
with æ view to defraud his other creditors, has, with the assistance of the decree- 
holder, obtained an assignment of the decree for his own benefit in the name of a nesr 
relative, so that he may use it as a shield for his own protection. 

The questions, whether the assignee of the decree who makes the application 
under order XXI, Rule 16, is to be treated as the purchaser of an enforceable right 
even if it is established that the decree which he professed to buy had been satisfied 
in full by the judgment-debtor, and whether, if the assignee is in reality no other than 
the judgment-debtor himself, he can execute the decrees against the purchaser of the 
equity of redemption, are questions within the acope of section 47 and beyond the 
scope of Order XXI, Rule 2. 

If the assignor has no title to the jadgment, he can convey none to the assignee, 
and where a judgment, once paid, though not satisfied of record, is assigned by the 
judgment-creditor, the assignee takes it subject to all defences and equities which were 
available to the jadgment-debtor against the assignor. 

The payment of a judgment by one primarily liable to pay the same, is an 
absolute satisfaction and the assignment of the judgment to him or to another 
for him, will not prevent ite extinction. Monmohan Karmokar v. Dwarka 
Nath Karmokar. ... ie $12 


Exeoutive or administrative injustice—High T Act, sec. 15; see Lend 
Acquisition proceeding ae. i es ar = = 505 
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Executor, if can be compelled to produce funds in Court—-Probate Court Order, 
disobedience of —Fine, imposition of, if eee and Administration 
Act, Sec. 50; see Jurisdiction a See eee 602 


Exparte decrea against some danie oiie on appeal — Jurisdiction “of 
original Court to revive—Civil Procedure Code, (Act XIV of 1883), Sec. 108. 


Plaintiff brought a suit against seven defendants for possession alleging that they 
had jointly dispossessed him. The suit was defended by six of the defendants. The suit 
was decreed, after contests against the six and exparte against the seventh. Defendants 
1 and 4 appealed but the appeal was dismissed and the decree affirmed. Subsequently 
the defendant No. 7 applied for the ez parte decree against him being set aside, and the 
original Court granted the application : 

Held, the order was without jurisdiction ; the decree was one and indivi- 
sible and having been affirmed by the appellate Court, could not be set aside 


by the Court of first instance. Dhonal Sardar v. Tarak Nath Chowdhury... 53 
Extinction of decree—Satisfaction of decree—Payment by one primarily liable 
-Assignment of judgment; see Execution proceeding be 812 
Falling through of referonce—Procedure to be followed by Court— ici Court's g 
power; see Arbitration, reference to... 624 


False document, making—lIndian Penal Code, Bes. 464—Kabuliat—Not re- 
quired by law to be S ARR witnesses—Addition of name ; see 


Forgery eee s aes 277 
‘Family’, meaning of—Relstion by blood; see Pasig Aot, Sac. 4 si 525 
Female inheriting from male— Estate, neta i; see Hindu Law—Woman’s 

estate sae ane s 586 
Ferry, disturbance of—Losa of E E EEN of Railway works ; 

see Damages... 56 
Ferry plylag within public ae course-—Declaration under Sec. 6 of the 

Ferries Act, proof—Conviction ; ses Bengal Ferries Act, Seca. 6, 16, 28 ... 21 


Final decree drawn upon Oourt-fee stamp—Mistake discovered in appellate 
Court—Non-judicial stamp deposited in appellate Court— Validation of 
deorea with retrospective $ficct ; see Partition decree saa 824 
Fine, imposition of, if legal—Executor, if can be compelled to ses funds 
in Court—Probate Court—Order, disobedience of - Probate and adminis- 


tration Act, Sec. 50; see Jurisdiction ... ee bes sos 602 
Fishery right—Inland sheet of ined nee if can olaim ownership ; 
Boundary 3 216 


Fixity of rent in RRA Doaa, aes and jin ie for a Ben 

of years—Money rent—Suit by landlord under Beo. 9 of Madras Rent 

Recovery Act—Usage ; see Madras Rent Recovery Act, Secs. 9 and 11. ... 288 
Fixture-—Einglish dostrine, if applicable—Transfer of Property Act ; ses Trees.. 246 
Forgery—Making a false document—‘ Dishonestly ’—‘Fraudulently '—Penal Oode (Act 

XLV of 1860), Secs. 24, 35, 464, 467, 471—Altering a document in a material part. 

Per Harington and Mookerjes, JJ.—The addition of a name to the list of attesting 
witnesses of a kabuliat (an instrument which need not in law be attested) does not 
amount to ‘‘ making a false document” within the meaning of section 464 of the Indian 
Penal Oode. 

Per Mookerjee, J.—‘'Defraud’’ involves two conceptions, namely, deceit and injury 
to the person deceived, that is, infringment of some legal right possessed by him, but 
not necessarily deprivation of property. 
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Forgery—(Conid.). 

The test for determining whether an alteration of a document is ‘‘ material ’’ or not 
is to see whether the addition gives a different legal character to the writing and whether 
it completely changes the nature of the relation t6wards each other of the parties to it 
and their remedies upon it. In other words, does the change in the instrument cause it 
to speak a different language in legal effect from that which it originally spoke ? 

An alteration stating a falsehood, either expreasly or by implication, by way of 
increasing the apparent evidence of the genuineness of the document, is not a ‘material’ 
alteration. 


Per Harington, J.—Making a document with the intention to induce a false belief 
that the maker could prove the document when examined as æ witness is not ‘‘ making 
a false document’’ within the meaning of section 464 of the Indian Penal Code. 

Per Teunon, J.—A kabuliat is a document that goes to prove possession 48 


against a third person and for this purpose the names of the attesting witnesses, 
that is, the apparent evidence of its genuineness, is a material part of the docu- 


ment, Surendra Nath Ghose v. King Emperor. aoe EA gis ATT 
, prosecution on charge of—Oivil proceeding, pendency of—Document, 

genuineness of, & material issue ; see Prosecution, stay of  ... im 270 

Forma pauperis—Leave to file cross objection ; see Cross objection 178 


Frame of suit, objection as to—Petition to be added party defendants Be 
remaining representatives of original tenant—Previous suit against some 
of the representatives of original tenant—Subsequent suit against same 


person— Petitioner, if can object to frame of suit ; see Rent Suit “2s 267 
Franchise—Injuring but not interfering with its axerocise ; se¢ Damages ae 56 
——_—— ——., value of—Capitalization of profits—Present value, test—Mode- 

rate number of years purchase; see Damages ajs seb oes 56 
Fraud—Frame of suit—Decree, rectification—Failure to establish frand— 

Mistake—Alternative relief ; see Suit, maintainability of aad aes 70 
Fraudulent purchase at auction-sale—Sale for arrears of revenue— Purchaser, 

position of ; ses Revenue sale, fraud ... ies ait re 886 
General power of attorney, effect of ; ses Mortgage, suit to enforce ‘on 115 


Gharjamai—Son-in-law, maintenance of—Leave to file cross-objection in forma pau- 

peris—Civil Procedure Cods (Act XIV of 1888), Sec. 156, (Act V of 1908), O. 41, 

R. 82—Presentation of memorandum of cross-objectton— Limitation, 

Ifa Hindu, who has no sons, gives his daughter in marriage on the understanding 
that the son-in-law should be brought up and maintained asa member of his family, as 
also his wife and their children when born, the latter cannot subsequently be turned 
out without any provision for their maintenance. 

Ordinarily such a son-in-law has a right of maintenance so long as he 
resides as a member of the family of his father-in-law ; but the Court has 
power, under special circumstances, to decree separate maintenance. Gobinda 


Rani Dasi v. Radha Ballabh Das ae a = 178 
Gift, deed of —Right to reninlennnoe—Ansigabiiy Tat 868 aati: 

right to os 146 
— over for pious purposes—Unoortainty of subject mattor Validity: ; see 

Will, construction of i a 891 


Government Promissory note—Negotiable 1 Instrument Act, eplioability see 
Promissory note.. a oe pee on set 470 
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Grant by Government of part of joint property confiscated to one member— 





Estate in grant ; see Hindu Law—Joint family property ai sate 225 
, construction of-—Easement, grant of—Building grant—Covenant run- 
ning with land ; ses Covenant imposing burden ... e aes 259 


Guardian, de facto, powers of ; ses Minor ... khi i i 586 


-, removal of—~Notice—Power of Court; see Guardian and Wards Act, 
gac. 89 s a 822 


Guardian and Wards Act (PIIL of l a Sec. 89—Remoral y E TE 
Sec, 29-~Dealing with minor's property—Power of Oourt. 
The Court has no power to remove a guardian without notice to him and without 
requiring him to answer any sllegations against him. 
The Court has no power to dea] with a minor’s property of its own motion, 
inany way. The only power is to consider judicially any application that 


might be made by the guardian. Jagatbati v. Gajadhar Upadhyay os 822 
Hereditary right to officiate as priest—Oremation ceremony—Buit, main- 
tainability ; ses Maripora Brahmin, suit by oe ‘aie i 74 


High Gourt, power of—Erroneous decree—Subordinate J m A 
District Judge's remand oreder ; ses Procedure... 428 


m Rovisional jurisdiction—Refusal by the jidaj Court toadd as 
party defendant ; see Rent suit a is 267 


High Courts Act, Sec. 15, applicability—Hixeontive or EETA ajo 


—Form of procedure ; sea Land acquisition proceeding Sie 505 
High Oourt’s power of reatoration—Mukhtar—Conviction—Removal ; see Loe 

Practitioner ... wae a 625 
High priest-~Removal from office—Hissentials ; ses Religious eee ae 497 
Hinda—Conversion to christianity—Dying as christian—Succession— Indian 

sucoession Act, Seo. $81; see Succession a 459 


Hinda law—Joint family aan eee om. eter ia of a ana of the 
property to one member of the family— Whether the estate comprised in the grant 
was joint or separate. = —_ 

Where the Government granted one of the confiscated properties to G. who was 
manager of an undivided Hindu family, consisting of himself and two minor brothers, 
and who when examined with a view to the preparation of the Khewat, stated that he 
and his brothers were joint in equal shares and never disputed the right and title of his 
brothers to a joint share : 


Heid, that it must be inferred that under a family arrangement, the three 
brothers became jointly entitled as members of an undivided Hindu family to 
the estate in guit, although the Government grant was to G. alone. Maharaj 
Kedar Nath v. Thakur Ratan Singh sss ire by 225 


-c Woman's estate—Female inheriting pore ey 
A female inheriting from her father represents the estate in the same 
manner as a Hindu widow holding a life estate from her husband. She may 
gell or charge the estate to the prejudice of the inheritance only if she shews 
(1) that there is necessity for the money sought to be raised, and (2) that the in- 
come of the property is not sufficient for the requisite purpose and, therefore it 
is necessary to sell or mortgage. Adhar Chandra Dutta v. Kritibash Balragee 586 
Homestead jland—Tenant, if can cut and appropriate trees grown by him or 
his ancestor—Tenanoy created before the passing of Transfer of Property 
Act: sss Trees ... see Wes ie See in 245 
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‘House'—Convenieni ocoupation—Personal use and convenience—Land on 




















which structure of dwelling house stands ; see Partition Act, sec. 4 sce 525 
Enjoyment—Partioular land—FEividence; sse Partition Act, Seo.4 =... 525 
Husband’s Right—Kharach-i-pandan ; ses Mahomedan Law Be 205 
Idol—Mohunt, position of—-Chelas, senior and junior compromise, effect of, 
between chelas—-Adverse possession ; see Possession, suit for 110 
Idol's property—Trustes, removal of—Court-fees payable on plaint ; ses Civil 
Procedure Oode (1908), Beo. 92 eet Sue des 211 
Improvement by life-tenant—Reversioner or remaindorman—Compensation s 
i se Will, construction of ... = 391 
Oompensation—Occupant of od Hiena necessary ; 
_ Will, construction of se Se 891 
, Joint-ownar aaa: on ine common a taith— ; 
Partition—Allowance—Eiquity ; see Partition auit as sais 25 
Purchaser from life-tenant—Oom pensation ; see Will, construc- 
tion of 891 
oe eh wena sf E from Tife- tenant makni EET = 
Ramainde. -man, if liable—Rent due; see Will, construction of pii 891 
Inconsistent defences, if can be mood Oiil Procedure. Code O. 6, R. 16; see 
Mortgage suit ... ie ain 357 
Indian Kyidence Act, Sec. 388—Party to suit or aeae inde widow 
in possession—Reversioner ; see Deposition, when relevant... 484 


Indian Evidence Act, Sec. 928—Acis and conduct of parties~Oral ee content- 
poraneous and subsequent— Acceptance of reduced rent— Waiver. 

Per Curiam. The acts and conduct of the parties can only be proof either (1) of a 
contemporaneous oral agreement varying the terms of the registered contract, or (2) of 
æ subsequent oral agreement having the same affect. In the former case tha evidence 
ig excluded by section 92 of the Evidence Act, and in, the latter case by proviso 4 to 
seotion 92, 


Per Gupta J—The mere acceptance of a reduced rent, though if may 
amount toa full acquittance of rent for the particular-year or years for which 
the rent was paid, does not operate as a binding contract between the parties 
without proof of the agreement which formed the basis of the reduction E 
Radha Raman Chowdhuri v. Bhabani Prosad Bhowmik ma 489 
——, Sac. 92, Proviso (4)—Regisiered kabuliat—Oral E, if 
admissible to prove modification. 
A subsequent orel agreement by which the plaintiff would get the money 
for costs and wasilat and would make a deduction from the rent corresponding 
to the amount received, is not admissible in evidence under proviso (4) of 
seation 92 of the Evidence Act to prove modification of terms of a registered 
kabuliat. Banku Behary Sanyal v. Shana Charn Bhattacharjee wis 449 
Indian Penal Code, Sec. 464—Making a false document—Kabuliat—aAttesting 
witnesses-—Addition of name—Insatrument not required by law to be attest- 


ed; see Forgery Lei me ose eas ee 277 
Indian Railways Act, Secs. 77, 140— Notice of ciaim— Sending notice by post— 
Regisiration. 


Where notice of claim is given to a Eailway by post, it must he iorpaidad 
in a registered cover. . The word ‘may'in Sec. 140 means ‘must’. Martin 


& Co. v. Fakir Chand Sahu ... 14 
Indian Railways Act, Seo. 140--‘ May '— Notice of aids Sy otics by past 
—Roegiatered cover: see Indian Railways Act, Secs. 77, 140 . ah 14 


4 
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Indian Stamp Act, Sec, 52-—Applicability—Erroneous use of Court-fee stamp; 


see Partition decree mii see rei ‘as ‘its 324 
Indian Succession Act, applicability ; ses Succession . 459 
=m nw nen Boo, 881—Conversion to Ghristivnity=Dyine Ohris- 

tian—Hindu ; see Biosem 459 
Inference from conduct—Oral E E E E, aio 

ment—Variation of terms—Payment of rent; ses Evidence Act, sec. 92.. 646 
Inherent power of Court how exercised—Cases not falling within strict letter of 

_ law; sss Probate proceeding is re 91 
Insolvency, adjudication of—Procedure; see Provincial Insolvency Act, 

Bec. 16 i Se .. 400 

, debtor when commits ; see Provincial Tnsolvenoy Act, Sec, 15 400 


—, petstion for—Dismissal or order of adjudication, åf decree—Party respondent, 
adding of —Oreditor——-Petition, if can be dismissed at preliminary stage for improper 
o altenation—Proyineral Insolvency Act (ITI of 1907), Becs. 6, 15, 41, 44. 

Neither an order of dismissal of a petition for insolvency nor an order of adjudication 
is a decree between the parties in a contested or uncontested suit. 

Tt is not necessary for the appellant (petitioner for insolvency) to add as a party 
respondent, the credijor mentioned in the petition who did not appear in the original 
Court to oppose the application. 

It is not open to a District Judge at the preliminary stage to dismiss a petition for 
insolvency on the ground that the petitioner had improperly alienated a portion of his 
property in lieu of dower. 

Ifa debtor, after an order of adjudication, applies for an order of discharge, it 
becomes obligatory upon the Court, under section 41 of the Insolvency Act, to investi- 
gate whether or not he has been guilty of bad faith. 

The contingencies referred to in sub-section 3 of section 6 of the Insolvency Aot are 
to'be taken in the alternative, and7if any one of them happens, the debtor becomes en- 
titled te present an insolvency petition. 

Section 15 of tthe hai Act reviewed. Bamiruddin v. Kadumoyi 
Dasi oe i co ane on oe 445 


petition, if can be dismissed at preliminary stage for improper 
alienation— Provincial ee Aot, Secs. 6, 15, 41, 44; wns 
petition for see 445 


Inspection, righi E ETE E Haein ai to— Civil Banin Code, 0. 89, R. 7. 

The right to grant an inspection implies a right to make an inventory ifthe Court 
is satisfied that the preparation of the inventory is essential for a proper decision of the 
case. Hence the Court has jurisdiction to make an order for preparation of an inven- 
tory under Order 89, Rule 7 of the Gode of Oivil Procedure. 

The principle upon which the right of inspection of the disputed property is 
justified is that wherever in respest of the property of one individual, a right 
acorues to another which cannot be measured without inspection of the subject 
of property, the Court is competent to-compel the proprietor to permit that 
inspection as Indispensable for administering the justice of the case. Such ins- 
pection, is no invasion of his rights, but a legal consequence of the obligations 
affecting the property and the proprietor. The Court will take care to impose 
as little inconvenience as possible on those on whom the order is made, though 
the Court will not hesitate to make the order if it is satisfied that, without ‘in- 
spection, . the justice of the case can not be attained and the proceedings are 
likely to miscarry. Amjad Ali v. Ali Hossain Johar... Sie “se .» . 519 


Instances—Custom—E:ntries in Wajib-ul-arzes ; see Evidence 





eean ain pm 
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*Interlocutory order—Appeal—~Final Sen ae ne see Bengal Tenancy 


Act, Bec. 105... Sie ji 195 
—— High Court, aedon ee see Revision ae Sis 587 
——~— High Court’s power; see Revision ia 519 
——-— High Court’s power of interference; see hana Acquisition 

proceeding ve ii . 505 
Interpolation——— Entry prior to E E admitted by eee 

before Registrar ; see Avoidance of deed om a iis 187 
Intervenor, not a party to suit, added nee power ; see Probate 

proceeding bt oes ee ive 91 
Inventory, right to—Civil Procedure Code, 0. 89, R. 7; see Tepestion right 

Of aa eee soe 519 


Irregularly settled ERTE estate in Gis s rent roll—Sale for 
arrears of revenue—Hntire estate, if ne ses Revenue Gale Law, 





sec, 37 si ira =. | 407 
Joint act, how to be performed —Judicial “a ministerial acts; see Partition 

suit ss ; ak -. 846 

tenants, suit against, isintataability: ; 866 Rent, suit for ... š 591 

Joint character of property, Commissioner, if can enquire; ses Partition suit 25 
Joint owner making improvement on common property—Good faith—Parti- 

tion—Allowance—Hquity ; see Partition suit vs mee ia 25 
Joint possession under permanent titles—Titles not identical—Mokurraridars 

——Mokurrari liable to forfeiture—Right to partition; ses Partition ...° 240 


Joint tenants — Liability, if joint and several— Test. 
Where a landlord creates a tenancy in favour of two persons jointly, whether each 
is liable for the entire rent depends upon the intention of the parties. 
To determine whether the promise is joint or several, it is to be ascertained 
not only whether several persons have joined in making s promise to the same 
person, but sigso whether at the same time each of them has in addition made 
the same promise separately to the same promisee. Kasikinkar Sen v. Satyendra 


Nath Bhadra ee ka . 642 


Judge, duty of—Olaimant failing to prove the value of inde ETA to 
' Civil Gourt—Judge, if bound to accept the award —Judge to determine the 


fair-compensation ; ses Land Acquisition Act, Sec, 18 ie or 489 
Judgment refusing probate, nature of—J i aes 4m rem; ses Probate 
proceedings ee : ih es 185 


Judgment-debt-—Charge on eer of revenue sale ; oi decree... 468 
Jadgment-debtor, death of —Execution—Substitution—Limitation ; see Rent 


decree 193 
Judgment in peasy E P eahaaing probate, A of 866 Probate pa 
ings . ae 185 
Judiolal ane dinate acts LJ oint act, how to ba performed ; sse Partition 
suit +P 846 
Judicial aopeeding Octane Paadum Gode, Rec. 4, ‘ol. (n) stat ET 
see Criminal Procedure Code, Sec. 476 45 
Jadiclal procseeding—Execution proceeding; sse Oriminal Pcd Code, 
sec. 476 se 45 
__--___—Bxeoution prooi Mnisi of poci of oust 


~—~Delivery of posseasion—Offence committed ; ses Criminal Procedure dode, 
gec. 476 sy “es Sae ee ae fees BAR 
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Jurisdiction—Court of Land Acquisition Judge—Enquiry ; ses Land Acqui- 

















sition proceeding ine des 505 
, exercise of, under specified iacutas tances tends of all 
elements—Court’s duty ; ses Succession Property Protection Act ets 8 

Land Acquisition Judge’s power to review Collector’s order-—— 
Secretary of State; see Land Acquisition procesding ne ae 505 

of Civil Court, where ousted—Question as to area and other 
incidents of holding; ses Bengal Tenancy Act, sec. 105 ssd ees 195 





of original Court to revive—Hz parte deorea against some 
defendants—Affirmance on appeal—Civil Procedure Code ea sec. 108; 
see Ex parte decree against’some defendants nee 52 

Jurisdiction—Probaie Court, if can compel executor to produce funds in Carta —Fine, 
imposition of, for disobedience of order, tf legal—Probate and Administration Act 
(V of 1881), Sec. 60. 
A Probate Court hae no jurisdiction to compel the executor to produce the 

funds in his hands in Court for the purpose of investment; neither can it pass 

an order, imposing fine for failure to comply with the previous order. Khetter 


i ———— —— 


Mohan Bhattacharjee v. Saromoni Dasi . she bag 602 
Kabuliat—Attesting Rae ee of name—Making a false gia 
—Indian Penal Oode, Sec. 464; ses Forgery Pe see dia TT 
construction of—Money rent or produce rent—Decree for money 
rent—Res judicata ; see Rent, suit for on ses Ses 595 
m, construction of--Money rent or produca rent—Hstimate value— 
Interest, payment of—Bergal Tenancy Act, seo 74; see Rent, suit for ... 598 
Kharachi Pandan—Husband’s right ; see Mahomedan Law see re 205 
and pinmoney, difference betwean; ses Mahomedan Law. 205 
eee -~nwwe wee -—= Wife, if entitled, if does not live with husband; see 
Mahomedan Law see bi ae 205 


Laches of morigagee— Covenant to pay revenue from rents and iu out of 
mortgaged A ee of equity of i 886 


Mortgage bond . m idi ove i es 272 
Lambardar, if can sue cea dosia landlords—Oentral Provinces ia 
Act; see Ejectment ae 104 


Land Acquisition Aot, Sec. 11~~Enquiry fe award = Gollector—Collector’s g 
Court, if Court—Oivil Procedure Oode, Bec. 115—' Subordinate to High 


Court -High Oourts Act, Seo. 15 ; see Land Acquisition proceeding  ... 505 
M, Bec. 18—' Any person interested ey of Btate ; 
see Land Acquisition Proceeding ani ‘ie e. 505 








, Beo. 18—Enquiry, scope E Onis of 
reference— Party ok entitled or not obtaining ; see Land Acquisition pro- 








ceeding a us ae be See oes 505 
se w= Reference, discharge of ; see Land Acquisition 

proceeding ees aes sis os es dd: 505 
a am nnn —— References to Owil Oourt—What is referred — 


Market value, determination of. 

Where a claimant fails to prove the value of the-land at the rate or upon the prin- 
ciple claimed by him, the Judge is not bound to accept the award, but it is his duty, 
having regard to all the evidence and to all the circumstances of the case, himself to 
determine what is the fair compensation for the land acquired, . 
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Land Acquisition Act—(Conéd.) 

Where the condition and amenities of the land have completely changed and the 
jand has gone up greatly in value, the following three elements should be taken into 
consideration in determining its market value. 

(a) The position of the land acquired, its general advantages, and its special adap- 
tability for the use of the owners. 

(b) The purposes for which that land can be utilised in the most lucrative way. 

(c) The damages sustained by the claimant by reason of the acquisition injuriously 
affecting his other property. 

Tn large towns where the increase in value is the result of improvements 
in the town and the surroundings of the lands acquired, the present rental and 
æ supposed inorease thereon cannot be safely accepted as the basis of valuation. 








Hughli Milis Co. v. Secretary of State for India in Council ... sxe 489 
te mmm Sec. 54-~Applicability—Appeal, see Party, application to 
be made. = or ia si ae d 545 
———Jdudge—Power to review Oollector’s order—Dlegal order— 
Secretary State ; ses Land Acquisition proceeding ous oe 505 
aa ——————— Review——Award— Matters not ieee by claim- 
ant ; see Land Acquisition proceeding . = 505 


proceeding—OCollector when makes award, +f E S Acquist- 

tion Act (I of 1894), Secs. 11, 185—Htgh Oourts Act (XXIII of 1861), Sec. 15, 

applicability—High Court, if can review the order of Collector—Land Acquisition 

Judge, if can review the award of the Oollector—‘ Any person tnterested,’ in Sec 18, 

sf includes Secretary of State—Olaimant, if can claim discharge of reference—Land 

Acquisition Act (I of 1894), Sec. 18, scope of enquiry under—Land Acquisition 

Judge, +f can review matters not challenged by clatmant—Dtscovery, Land Acquisi- 

tion Judge, if can order—Civil Procedure Code (Act V of 1908) O. 11, R. 128— 

Discovery, order for, when allowed and disallowed—ZInterlocutary order—Revision, 

High Court's power of. 

The Collector when he holds an enquiry and makes an award under section 11 
of the Land Acquisition Act, is not a Court within the meaning of section 115 of the 
Code of Civil Procedure of 1908 and is not subject to the appellate jurisdiction of the 
High Oourt within the meaning of section 15 of the High Courts Act of 1861. 

To attract the operation of section 15 ofthe High Courts Act of 1861, it must be 
established in the first place that the order assailed has been made by a Court subject 
to the appellate jurisdiction of the High Court. The section does not entitle the High 
Court to rectify what may be called executive or administrative injustice in contra- 
distinction to judicial injustice; nor can forms of procedure be legitimately ignored 
altogether to bring a case within section 15 of the said Act. 

The Secretary of State cannot invite the High Court to review the sward of the 
Collector in the exercise of its revisional jurisdiction or of the power of superintendence 
vested in it under the Charter Act. 

The Court of the Land Acquisition Judge is a Court of special jurisdiction, the 
powers and duties of which are defined by the Statute, and a Gourt of this description 
cannot be legitimately invited to exercise inherent powers so as to assume jurisdiction 
over matters not intended by the Legislature to be comprehended within the scope of 
the enquiry before it. 

Hence, the Land Acquisition Judge has no jurisdiction to review the award of the 
Collector at the instance of the Seoretary of State, to set it aside as illegal and made in 
contravention of the provisions of the law and todirect him to recast, modify and 
reduce it. 
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Land Acquisition Act—(Oontd.) 

A claimant, although he has obtained a reference under section 18 of the Land 
Acquisition Act, can subsequently resile from that position, and invite an order for 
what really amounts to a discharge of the reference. 

The expression ‘any person interested’ in section 18 of the Land Acquisition Act, 
does not include the Secretary of State. 

The scope of enquiry under section 18 of the Land Acquisition Act cannot be 
enlarged at the instance of parties who have not obtained, or, who cannot obtain any 
order of reference. 

The Land Acquisition Judge has no authority to review the award of the Collector 
in regard to matters not challenged by the claimant and to set it aside on the ground 
of illegality. The matter of which the Judge is properly seised is the objection of the 
claimant and he should proceed to determine its validity. 

The Land Acquisition Judge has jurisdiction to make an order for discovery under 
O. 11, B. 12 of the Code of Civil Procedure. 

If there are any objections which must fail on the ground that they cannot be enter- 
tained at all upon any principle of law, no discovery should be direoted as regards them. 

In cages where the right to discovery in sny form depends upon the determination 
of any issue or question in dispute in the cause or matter, or it is desirable that some 
issue or question of law or faot or mixed question of law and fact in dispute should be 
determined first, the question of discovery may be reserved till after the issue or 
question has been determined. 

The High Court is competent to set matters right, hes an interlocutory 
order has been made without jurisdiction or under ‘such circumstances as are 
likely to cause irreparable injury to one of the litigants. British India Steam 
Navigation Goy v. Secretary. of State for India. Garden Reach Spinning 
and Manufacturing Coy. v. Secretary of State for India. Secretary 
of State for India v. Garden Reach Spinning and Manufacturing Oo. 505 
Landlord—Suit under Sec, 9 of the Madras Rent Recovery Aot—Lease for a 

term of years— Express and implied contract-~Pixity of rent in perpetuity— 

Money rent—Usage ; see Madras Rent Recovery Act, Secs. 9and11 238 
Landlord and Tenaut—Character of tenancy— Uniform rental—Bengal Tenancy Act 

(VIII of 1885), Sec, 50—Presumption—Sec. 106—Faslure to institute a case— 

Maintainabdiltly of suit. 

Where the tenants proved that they had been holding at a unifrom rental for 27, 
57 and 60 years: 

Held : apart from Section 50 of the Bengal Tenancy Act, it could be presumed that 
they were occupancy rplyats holding at rents fixed in perpetuity. 

Semble: The failure of a person to institute a case.under section 106 of the 
Aot for the purpose of correcting an entry in a record of rights, would not debar 
him from bringing a regular suit to establish his rights. Gulab Misser v. 


Kumar Kalanand Singh bis M 107 
+ _— —Jiambardar, if can sue PE E Jandlords— 
Central Provinces Tenancy Act; see Ejectment ... 104 
‘Lawfal'—Compromise in appellate stage after revocation of probate—Civil 
Procedure Code, O. 238 R. 3; see Probate proceeding a 91 
Lawfully— Not gratuitously '— Execution sale—Payment under deat 810, 
©.P.C.—0Oo-sharer tenant ; ses Contract Act, Beo. 70 566 
Lease, reament to—Agreement not registred —Inoporstive i in law; see 
Specific performance, suit for 464 


, construction of—Rent in cash and in kind—Spesified eae sum, in case 
of non- -payment of rent in kand—Intention of parne ses Hividenoe Aot, 
Bec. 92 eas ves see *? =r? ss», “m> 646 
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Lease—(Conid.) 


Lease, construction of—-Rentin kind or in cash- Market value; see Rent, 


-— — for a term of years—Express and implied contract—Fixity of rent in 
perpetuity—Money rent-—-Usage—Suit by landlord under Sec. 9 of Madras 
Rent Recovery Act ; ses Madras Rent Recovery Act, Secs. 9 and 11 rsi 283 


Legal Practitioner— Muktear—Criminal conviction— Misconduct—Removal— Restora- 
tion— High Court, power of. 

It is open to a Gourt, when a legal practitioner has been dismissed for criminal 
conviction or misconduct of any description in the widest sense of the term, to re-admit 
him after the lapse of time, if he satisfles the Court that he has in the interval conduct- 
ed himsalf honourably and that no objection remains as to his character or capacity. 

The authorities on the subject reviewed. 

Where a Muktear who was dismissed upon conviction for a criminal offence 
of a grave character implying moral turpitude and was also direoted to be 
prosecuted for perjury, applied after the lapse of seven years to be re-instated, 
and it was found on enquiry that he had not made.a full disclosure of his 
previous history, the High Gourt refused fo make the order for re-admission, 

In re Abiruddin Ahmed = i se wii 626 


Act (XVII of re Sec. T aa neo 
Defect of character— Unfit to practtce—Inviting Court to arrive at different conclusion, 
if permissible—Conviction, if conclusive. 

It is not open to persons convicted of nn offence to go behind their conviction and 
to invite the Court dealing with a reference under section 12 of the Legal Practitioners 
Act, to examine the facts with a view to arrive at the conclusion that the conviction 
was in substance erroneous. 

The convictions are not conclusive in the sense that merely because those persons 
have been convicted of a criminal offence, they are necessarily liable to be suspended or 
dismissed under section 12 of the Act. 





In re Kali Prosonno Bosu Chowdhary _... bes me ... 558 
Legal representatives of deceased pariner—Right to call for account ; see 

Partnership, dissolution of .. eee is oP 868 
Legatee, if bound to assert title before proving will—-Probate and Administra- 

tion Act, Sec. 12; ses Resjudicata a sii 486 
Lessee—Assignmen(—Liability to lessor tenant Privity of estate; see 

Transfer of Property Act, sec. 108 a š sas 356 
~ repairing property—-Deductions from rent, if ESO or sot off; see 

Transfer of Property Aob, sec. (108) (f) ne bee bes B51 
Liability, if joint and several—Test ; see Joint tenants z 642 
———, of sattlor—Agreement to pay annuity to bride TALAN of f beneficiary 

not a party to contract; ses Mahomedan Law ... ‘ 205 
Liability to lessor for rent—Lessee—Assignment—Privity of estate ; see 

Transfer of Property Act, seo. 108 7 ic 256 


to pay entire mortgage debt— Usufructuary icvigage én: iwo proper- 
ties—Mortgagee purchasing one of them in execution of a decree on a prior 


mortgage ; see Mortgage bond oe 279 
License— Revocabilsiy— Ltcensce execuiltng works .of certain ‘haracter—Compensa. 
ison. 


As a general rule, a license is revocable at the will of the grantor, for no 
interest in the land is conferred on the grantee by the grant of a license. The ' 
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License—(Ocnid.) 


position, however, is differant, if on the basis of the license, the licensee executes 

works of a permanent character. In the latter case, the grantor of the license, 

is entitled to revoke it, if ha makes compensation to the licensee for the loss 

he may incur by reason of the revocation of the license. Surnomoyee Pesha- 

kar v. Chunder Kunner Das 

——--- — to employ cremation priest, if can be paet Benga Hooma 
Act, sec. 260 A; see Mariporn Brahmin, suit by ... T ove 


Licensee executing works of permanent character —Lioense, if oan be revoked 

and on what ground ; see License ots 
, position of; see License sé se a : 

Lien on property in lieu of dower—Lawful pete! Serene oe 
ses Dower sis 

Life-tenant improving sie- Paii as to siastaie title—Mesne pote 
Compensation—BSet off ; see Will, construction of . ss 

Limitation—Covenant—Consideration—Failure to OTE judgment- debtor 
in Gourt ; ses Security bond 

——Exeoution—Death of E RI debtor—Substitution ; 368 Rent 





decree eee ave : 
eee E of nee can of cross- GRPOuERs see Gross- 
objection 


— E E io P aig E E Con Ganation 
or revival of previous application ; see Execution, application for 





m = Act, Sch. II, Arts. 66, 115, 120—Money due under agreement, auii for— 


Specific sum of money. 

A suit may properly be desoribed as one for compensation for breach of 
contract within the meaning of Article 115 of Schedule JI of the Limitation 
Act of 1877, although it may be a suit for recovery of a specified sum of money. 
Nistarini Debi v. Chandi Dasi Debi 
smi (1877), Sch. IT, Art. 178 <Apalisation for E jr 

ment not made wilhin time, effect of—Oivil Procedure Code (1883) seo 258 ; 

ses Execution proceeding ... sie ea 


ammm mear = + Se 
seem nnn, ates 








to decree-holder before and after decree absolute—Qivil Procedure Ocde 

(1882) Sec. 258 ; ses Mortgage decree. 

(1908) Soh I. Arts. 198, 142, 144—Art. 188, applies tility a 

Suit against person not acquiring title from judgment-debtor ; see Estoppel 
———— Boh I, Art. 181-—~Application for order absolute under O. 34, 

R. 3, Civil Procedure Code (1908) ; see Execution, application for 








Execution of decree—Payment 


443 


T4 


828 


428 


312 


65 


878 


828 


Madras Rent Recovery Act (1865), Secs. 9 and 11—Suit by landlord under Sec. 9— 
Lease for a term of years—Lapress and implied contract—Fiatly of rent in perpe- 


tuity—Money-rent— Usage. 

In the absence of an express or implied contrast, the question whether the 
putiahs were such as the zemindar was entitlcd to impose on his tenants must 
be decided in accordance with the rules contained in cl. (iii) of Seo. 11 of Act VHE 
of 1865 ; and that an agreement to pay money-rent could not be implied from the 
mere circumstance that the rent had been paid in money for a.series of years, 
but the fact that money-rent had prevailed in a particular locality fora consi- 


derable number of years might form an element in the consideration of the ques- ° 


tion of usage. Raja Parttasarathi Appa Row v. Cheyendra Yenkata 
Narasayya a se X s 


288 
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‘Mahal ’—Mousza or village—Talukdari Mahal—Inferior mahal; see Oudh 

Laws Act, Sec. 9 cls. (1) and (2) eee 40: 

Mahomedan law—Contract—Marriage alanen Ania to pay ani) to 
bride —Right of a beneficiary not a party to the contract—LInability of the settlor—Time 
when matrimonial right and obligation come into existence—Kharch-+-pandan—HEnglish 
pin-money—Construction of the agreement— Misconduct, issue of—dudge’s finding and 
opinion. 

Where the defendant, a Mahomedan, in consideration of the marriage of the 
plaintiff with his son (both plaintiff and his son being minors at the time of the execu- 
tion of the agreement) exeonted an agreement by which he undertook to pay Ra. 500 
per month in perpetuity for Aharach-t-pandan out of the income of certain property 
specifically charged for that purpose : 

Held, that although the plaintiff was no party to the agreement, she was clearly 
entitled to proceed in equity to enforce her claim, and that the rule of Common Law 
that a person not a party to an agreement could not take advantage of its provisions, 
was not applicable to the facts and circumstances of the present case, where the agree- 
ment executed by the defendant specifically charged immoveable property for the 
allowance, which he bound himself to pay to the plaintiff, who was the only person 
beneficially entitled under it. 

Held also, that Kharch-i-pandan, which literally means ‘‘ betel-box expenses,” was 
a poreonál allowance to the wife customary among Mahomedan families of rank, 
especially in Upper Tadia, fixed either before or after marriage, and varying according 
to the means and position of the parties; and that ordinarily it would be received and 
spent in the conjugal domicile ; but the husband had hardly any control over the wife’s 
application of it, either in her adornment or in the consumption of the article from 
which it derived its name. 

Held, further, that the pin-money in the English system though meant for the 
personal expenses of the wife, was a fund which she might be made to spend during 
coverture by the intercession and advice and at the instance of the husband, and that 
no obligation of that nature was attached tothe allowance called Kharch-t-pandan. 

Held, finally, that under the agreement the defendant’s liability began with the 
plaintiff's first entry into ber husband’s home, when under the Mahomedan law, the 
respective matrimonial rights and obligations come into existence ; and that the plaintiff 
was entitled to succeed, there being no condition in the agreement that the allowance 
called Kharch-t-pandan should be paid only whilst she was living in her husband’s 
home or that the defandant’s liability should cease whatever the circumstances under 
which she happened to leave it. 

When a lady’s misconduct was in issue, the Subordinate Judge considered that it 
was not ‘‘legally proved,” but expressed himself “Although unchastity is not duly 
proved, yet I sais no hesitation in holding that peso {lady’s) character is not free 
from suspicion.’ 

Held, that an opinion of that kind was cause dti that either the 
allegation of unchastity was established or ih was not, and that if the evidence 
was not sufficient or nol reliable, there was an end of the charge, and it was 
not proper to give expression to what the Judge called ** eee Nawab 


Khwaja Mahammad Khan v. Nawab Husani Begum 205 
— m widow-—Lien on ee in lieu of dover iawii podsdeniont : 
seé Dower aes .. 584 


Maintainability of sale Delevan that certain legal steps, if t alai auia 
ba unjustifiable——Cause of action. 
No suit would lie for a deslamtlon thas if the defendant takes cata legal 
estps thoge steps will not be justified in law. Whether such steps are jastified 


5 
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Maintainability of suit—(Conid). 
‘or not must, when they are taken, be determined by the Oourt before which 
the application is made, and not in anticipation by the same or some other 


Court. Baijnath Goenka v. Rani Sashirama kumari a se 188 
Maintenance,” decree’for—Assignment— Enforcement of judgment 3 Bao 
maintainability ; see Execution, application for ... Pe 180 


——, right to, when attachable—Civil Procedure Code (det xiv a 1882), 

Seo. 266—Gift, deed of. 

When a question arises whether a right to maintenance is assignable or not, the 
true test to be applied is. whether the intention of the grantor was to create a purely 
personal right to receive a certain sam of money in the grantee, and consequently in- 
glienable, or whether his intention was to create an interest in property, either a fund 
or an estate, which should be treated as alienable property. 

When a claim has been merged in an actual judgment, ordinarily the right to the 

judgment is assignable and the nature of the chose in action is immaterial; but this 
rule is not of universal application. If the right conferred upon the decree-holder is 
essentially of a personal nature, it cannot be transferred by way of alienation or trans- 
mitted by inheritance. 

Where a father feeling his duty to make adequate provision for his daugh- 
ter whom he had given in marriage more from the point of view of social rank 
than worldly prosperity, executed a deed of gift in her favour which recited that 
it was the duty of the grantor to bear the burden of maintaining his daughter, 
the grantee, and her children, that a similar liability rested upon the son of 
the grantor, according to the family custom, that to make some provision for 
the maintenance of the grantee with her ohildren, the grantor gave her an 
annual sum of Rs. 600, which was to be paid out of the income of two specified 
properties owned by the grantor, and a lump sum of Rs. 1,000 for the acqui- 
gition of a suitable site and Rs. 5,000 for the construction of a house, which two 
sums were made payable out of the estate of the donor, and that the lump 
sum granted as also the annual payment, wore not to be paid till by reason of 
disagreement between the grantee and the members of the family of the gran- 
tor, the former found it necessary to become separate in mess from them, and 
that in due course the grantee received from the holdera of the estate the 
sum of Re. 6,000 with which she purchased land and built s house, it was held 
that her interest in the house and not her right to receive the allowance was 
liable to attachment, Tara Sundari Debi v. Saroda Charan Banerjee, Saroda 











Charan Banerjee v. Tara Sundari Debi ... oe pi ie 146 
——, separate—Son-in-law-—Marriage contract ; see Gharjamai  ... 178 
a ee ene oe nee maintenance; 866 
Gharjamai sa se ste dee 178 
Majority, how iio E cages see Religious eens sae aes 497 
Malice, if can be inferred—-Absence of reasonable and probable cause ; see 
Malicious prosecution ee 410 


, presence of —Mixed question of fact and law; ses ¢ Malicious Proacadtion 410 


Malicious prosecution— Reasonable and probable catitss—Presumption, rebuitable—Con- 
viction and acquittal— Malice, if can be inferred from absence of proof of reasonable 
and probable cause — Prosecution not malicious in its inception when becomes malici- 
ous—Bengal Municipal Act (TIT B. O. of 1884), Sec. 868. 

The fact that the plaintiff has been convicted by a competent Court, though he may 
subsequently have been acquitted on appeal, is evidence of the strongest possible charac- 
ter, if unrebutted, against the plea of want of reasonable and probable cause. 
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Reasonable and probable cause 18 an honest belief, based upon a full conviction 
founded upon reasonable grounds, in the existence of a state of circumstances, which, 
assuming tham to be true, would reasonably lead any ordinarily prudent and cautious 
man, placed in the position of the accuser, to the conclusion that the person was proba- 
bly guilty of the crime imputed. 

In a suit for damages for malicious prosecution, a plaintiff cannot succeed unless 
he establishes that the prosecution was not only without reasonable and probable cause 
but also that it was malicious. 

A mere absence of reasonable and probable cause does not justify, as a matter of 
law, the conclusion that the prosecution was malicious. . 


A prosecution, though at the outset not malicious and commenced under a bong 
fide belief in the guilt of the accused, may nevertheless become malicious in any of the 
stages through which it has to pase, if the prosecutor, having acquired positive know- 
ledge of the innocence of the acoused, perseveres malo animo in the prosecution with the 
intention of procuring per ne fas a conviction of the accused. 

Semble. The question of the absence of reasonable and probable canse or the presence 
of malice is a mixed quéstion of fact and law. 

Where the officers of a Municipality act maliciously and without reasonable 
and probable. cause, the special limitation provided in section 863 of the 
Bengal Municipal Aot, is inapplicable ; the provisions of the said Act are 
applicable to'aots done in godd ‘faith. ‘Shama Bibee v. Chairman of Bara- 
nagore Municipality ees 410 
Maripora Brahmin, suit NEE T to cotaah as oe at the cremation ceremony— 

Civil Procedure Code (Act V of 1908), Sec. 9—Custom, valid, essentials of —dgree- 

ment with lhunictpality to officiate as priest, if specifically enforceable—Bengal 

Municipal Act (III of 1884, B, O.), Sec. 260-4-—License to employ cremation priest 

sf can be granted. 

Where the plaintiff claims 4 hereditary right to officiate exclusively as a priest on 
the ocoasion of the cremation ceremony of all dead bodies brought for funeral to a 
particular place, the suit is maintainable as one of a civil nature. 

A claim for a declaration that the plaintiff is entitled to the exclusion of all other 
Brahmins of the class to which he belongs, to officiate as a priest at the cremation 
ceremony is not maintainable under Hindu Law or under any customary right. 

A custom to be valid, must have four essential attributes; first, it must be 
immemorial ; secondly, it must be reasonable ; thirdly, it must have continued without 
interruption since its immemorial origin, and fourthly, it must be certain in respect 
of its nature generally, as well as in respect of the locality where it is alleged to obtain 
and the persons whom it is alleged to afféct. In ordar’to adcertain whether @ particular 
custom is reasonable or not, one must look to the possible period of its inception. 

A voluntary consent of the people to the employment of the plaintiff or his 
predecessors 48 cremation priests, cannot confer upon him ary exelusive right, and the 
continuance of. this state of things, evén-for generations cannot confer upon him a legally 
enforceable right. 

An agreement with the Municipal Corporation that the plaintiff slone would 
officiate as a priest at the cremation ceremony is not specifically enforceable. 

' Bection 260-4 of the Bengal Municipal Act does not contemplate that the Commis- 
sioners should create a monopoly in favour of any person, even in respect of fuel shops. 
More than one person can get licenses to kaap fuel shops for the sale of the necessary 
articles at the prescribed rates, 

The Municipality and the licensee from them are not entitled by the grant 7 
of the license under section 260-A of the Bengal Municipal Act to compel any 


688 THE CALCUTTA LAW JOURNAL. [You. XII, 


Maripora Brahmin—(Contd.) 


person to employ a particular cremation priest, and they have no authority to 
levy any fee for this purpose. pemement Debi v. Chairman of Panihati 





Municipality eis ans ies bee oe es 74 
Market Yalaa, determination of—Change of condition and amenities of land 

—Inorease in value of land ; see Land Acquisition Act, Sec. 18... te 489 
— , determination of—Large towns—Inerease i in value of land ; s28 

Land ‘AGagiaition Act, Seo. 18 ac u as Se 489 
Marriage ee eee nee ee maintenance; ses 

Gharjamai Suis 173 
Matrimonial rights and ERA when bagins—Kharach-i pandan gini to 

be paid ; see Mahomedan Law iks we 205 
‘ May ’—Indian Railways Act, Sec. 140—Notice of aia ota by eee: - 

istered cover ; ses Indian Railways Act, Becs. 77, 140 ash o teat 14 
Meeting—Notice—Dessision of members ; ses Religious assembly t det 49T 
Memorandum of ia precheronel amie 866 H 

tion si ae ses ' 473 
Mesne profits—Life tenant iooi pioparty-Baliot as T eee title 

—Compensation—Bet off ; ses Will, construction of . Ses aes $92 


e o aiii, suit for—Redemption, decree for—Decretal amount paid off —Possession 
not delivered—Sust, mastntainbility— Provincial Small Cause Courts Act a of 
1887}, Sch. TI, Art. 31. 

A suit for-mesne profits’ for the period intervening between the date fixed for 
redemption in the decree and the uate of actual delivery of possession is maintainable 
in a Court of Small Canses. 

As soon as the mortgagor deposits in Court the amount determined as due 
under the redemption decree, ‘the relation of mortgagor and mortgagee censes. 

Sakari Datta v. Ainuddy ~... ss sa cas os 620 


Minor— Guardian, alienation by—Necessary repairs. 
The powers of a de facto guardian are the same as those sais guardian. 


Adhar chandra Dutta v. Kritisbash Bairagee ae BBG 
Minor’s property, dealing with— Power of Court ; see Guardian and Wards Act, 

Seo. 89 es Si 5 os a: -- 828 
Miscondact, issue of—Judge’s finding and opinion ; see Mahomedan Law ... 205 
Mixed question of fact and law—Reasonable and probable cause, absence of— 

Malice, presence of ; see Malicious prosecution we, d iai 410 
Mohant, position of—Idol—Chelas, senior and junior—Compromise, effect of, 

between chelas—Adverse possession ; ses Possession, suit for we L1G 
Mokurraridar and part owner—Right to partition—Joint possession—Mokur- © ` 

rari liable to forfeiture ; ses Partition i P UĞ 
Money due under agreement, suit for—Specific sum of ea se Limitation 

Act, Sch. IT, Arts. 65, 115,120 oa diag 


———rent— Express and implied contract—Fixity of rent in ieee 
‘Lease for a term of years—Suit by landlord under sec. 9 of Madras Rent 
Reoovery Act—Usage; see Madras Rent Recovery Aot, gecs. and 11. ... 383 
rent or produce rent—Kabuliat, construction of-—Decree for money- 
rent—Res judicata ; see Rent, suit for .. Sake ae oe 595. 
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—- ———or produce rent—Kabuliat, ‘construction of—Hstimate of'value— ` 
Interest, payment of—Bengal Tenancy Act, sec. 743; ses Rent, suit for ... 598 





= Lease, construction of—Market value ; sge Rent, 
, siik for Gun. & ae eee a: pe tata’. d sis 589 
Monthly magazine and critical review--Publis Stee eames ; see 
Newspapers (Incitement to offences) Acb, secs. 2, 8,1’ as are 294 


Mortgage decrce— Morigaged property sold for arrears oft ‘eventie— S — sale proceeds 
in deposit, lien attaches to—Stum attached by decree-holder, if available to judgment- 
debtor. l 


Ths moment a mortgaged E is-treasfotméd into ENE E reason of a revenue 
sale, the lien of the judgment-debt fastens by operation of law ppan the surplus sale 
proceeds. 

When & sum in deposit is attached: at the instance-of the EN it 
ceases to be available to the judgmentdebtor. Gopi-Krishna Mandal v..Ram - 

Lal Mandal see abs sme ms ; as 468 


of moveable property—Attestation and registration ; see Security bond ~~~ 419 


———~suit ~Sub-morigagee, suit by—Original mortgagor, if necessary party, 
A sub-mortgagee suing the mortgagee is not bound to make the original 
mortgagor a party to the suit. A suit in which the mortgagor is joined is 
better udapted to the adjudication of the rights of all possible parties, but his ‘ 
not heing joined does not make the frame of the suit eum poe 
Ram v. Ram Khelawan Saha mses '" 187 


suit to enforce—Furdanashin lady, execution of decd ig iny to be 
followed in acting upon and giving effect to piei deeds— General power of attorney, 
effect of. 
In the case of deeds and powers executed by purdanashin ladies, it is requisite that 
* those who rely upon them should satisfy the Court that they had been oxplained to and 
understood by those who executed them. ` 
The Court should be careful to see that deeds taken from re women have 
been fairly taken and that the party executing them has been a free agent and has been 
duly informed of what she was about. E 


The Court, when dealing with a deed alleged to have ban executed by a purdana- 
shin lady, must, before it gives effeot to it, satisfy itself upon the evidence, first, that the 
deed was actually executed by hér or by’ some person daly authorized by her with a fall 
understanding of what she was about to do; secondly, that she had fall knowledge of 
the nature and effeot of the transaction into which she is said to have entered, and 
thirdly, that she had independent and disinterested advice in the matter. l 


A general power of attorney does not necessarily imply an unlimited autho- 
rity to borrow, and general words in a power of attorney confer upon the agent 
only such general powers as are necessary to carry out the cane powers, - i 
Bindubashini Dasi v. Giridhari Lal Roy . : 5 115 


—— bond—Constrtuction—Usulr eee rortjage of two penis iqages 
purchasing ons of them in execution of a decrea on a prior mortgage —Inability of 
the other property to pay the whole-mortgage debt— Mortgagee undertaking io pay the 
Government reventue-—Suit-to redeem the other property by purchasers of- equity of 
redemplion— Mortgages's right to tack on the amount of Government reienue patd— 
Laches— Equity. os A 


Where two properties are mortgaged under a second mortgage and one of them. ig 
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swallowed up by a prior mortgage, the whole burden of the second mortgage falls on 
the remaining property entirely. 


Where the second mortgage deed contained a covenant that the mortgagee should 
pay the Government revenue on two properties, which were separately assessed, from 
the rents and profits of the properties mortgaged, retain certain fixed amount for interest 
and pay the mortgagor a certain yearly sumas maltkana and if the Government revenue 
was enhanced the mortgagor was to be liable for the amount of the enhancement : 


Held—That the mortgagee had undertaken the duty of meeting the Govern- 
ment demand andit was his duty to pay the Government revenue for both 
properties ; thatthe mortgagee could not be allowed to throw the burden 
of his own laches on the property for which the revenue was not paid and that 
any equity that might have been invoked against the mortgagor, who was not 
seeking redemption. did not arise against, the purchaser of the equity, of sas 
tion. Bohra Thakur Das v. The Collector of Aligarh P $ 273 


———~desree—Payment to decree-holder before and after order absolute-—Execution 
—Otvsi Procedure Oode (Act XIV of 1888), Sec. 268—Limitation Act (XV of 1877), 
Sch. IT, Art. 173-4. 


Where the mortgagee makes an application for an order absolute and the mortgagor 
has previously made any payments towards satisfaction of the judgment-debt, it is 
open to him to urge that an order absolute ought not to be passed for the entire sum 
or that an order absolute ought to be. passed fora smaller sum than what is mentioned 
as due in the decree misi. When a deoree has once been made, it is conclusive between 
the parties. 


Section 258 of the Code of Civil Procedure (Act XIV of 1882) applies to 
proceedings in execution of mortgage decreas. Hence any payment alleged to 
have been made to tha deoree-holder and not certified by him within the time 
prescribed by Art. 173-A of the Limitation Aot (KV. of 1877) cannot be con- 
sidered by the execution Court. Nistarinf Dasi v. Kazim Ali... ies 65 
——ault— Inconsistent defences—Sub-mortgagee, rights of—Benamidar, if can enforce 
a mortgage security—Trust deed in favour of creditor of mortgagee—Purdanashin 
lady—Execution of deed—Oourt’s duty. 


It is open to a defendant to raise by his written statement as many distinct and 
separate, and therefore; igconsistant | defences as he- may think proper, subject only to 
the qualification that if the a defence is embarrassing, the Court may, tinder Order VI, 
Rule 16, Civil Procedure Oode, direot one of two inconsistent defences to be struck ouk 
and the pleading amended. 


A sub-mortgngee is.entitled to a decree for sale of the mortgagee rights of his. 
mortgagor. 


A benamidar can maintain a suit to enforce a mortgage security which stands in 
his name, or has been assigned in his favour. 


A person to whom ‘in satisfaction of the decree the mortgagee has transferred his 
mortgages rights and authorised him to sue upon the HOTIRAGA is neither a sub-mort- 
gagee nor a benamidar of the mortgagee. 


The Court, when called upon to deal with a deed alleged to have been exe- 
outed by a purdanashin lady, must, before it gives effect to it, satisfy itself upon 
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the evidence, first, that the deed was actually executed by her or by some per- 
son duly authorized by her with a full understanding of what she was about to 
do ; secondly, that she had full knowledge of the nature and effect of the trans- 
action into which she is said to have entered; and, thirdly, that she had inde- 
pendent and disinterested advice in the matter, This doctriné applids only 
to the case of execution of a document by a purdanashin lady properly so called. 
If a lady is not a purdanashin, or though purdanashsn, is literate and of con- 
siderable intellectual capacity, the Court will not be inclined to interfere with 

a deed which has been prima facie properly executed by her, or to interfere 
with transactions to which her consent has been deliberately given. Allkjan 


Bibi v. Rambaran Shah 3 A ise pas ipi 857 
Mortgagee, death of—Fresh order, if necessary—Practice—High Oourt, origi- 

nal side; see Order absolute a, Meas ssi a's ia 596: 
Mortgagee-purchaser, position of —Equity of pia aie purchase of; 

Transfer of Property Act, Sec. 99 va ve ee 574 
Mortgagor, right of—Mortgagee- a ERE see Transfer of 

Property, Act, Sac. 99 = via PE vas 574 


Mukhtear—Conviction—Defect of character—Unfit to practise—Inviting 
Court to arrive at different conclusions, if permissible—Conviction, if con- 


clusive ; see Legal Practitioners Act, Sec. 12 sats ee = 558 
——--—— Oonviction—Misconduct—-Removal—Restoration, a Court’s 

power of ; ses Legal Practitioner sas 625 
Negligence or rout lheae=-Samabiankadies Civil E Code, O. 22, R. 9. 

Sub-R (2)— Court’s duty ; see Abatement Ka sas i 615 
Newspaper—Monthly magazine and critical review—Public news ; see3News- 

papers (Incitement to offences) Act, Seca. 2,8, ... ie see 294 


Newspapers (Incitement to Offences) Aot, 7903), Secs. 2, 8—Pallichitra, Newspaper— 
Oriminal Procedure Code, (Act V of 1908), Sec. 489—Optnion of third Judge. 


Per Mookerjes, J.—Where the Judges composing the Court of appeal are equally 
divided in opinion upon the question of the guilt of an accused person, though upon 
certain aspects of the case they may be agreed, the case of the accused is under section 
429, laid before a third Judge whose duty it is to consider the whole:case and all the 
points involved and it will be according to the opinion of such Judge that the judgment 
will follow. 


The term ‘ Newspaper’ in Act VII of 1903 involves the idea of periodicity as also 
the fact that what is contained in the paper is public news or comment thereon. A 
monthly magazine and critical review which in one particular issue contains sentences 
or paTAgTApRA which may by atretch of language be aeemed to contain publio news is not 
a ‘newspaper’ within the Act. 


\Per Harington and Mookerjee, JJ.—On a consideration of the poem, it was not 
one which contained an incitement to murder or toan offence under the Explosive Sub- 
gtances Act or to an act of violence. 

Per Harington and Teunon, JJ.—A paper which manifestly contains an 


item of public news is ‘newspaper’ within the Act. Sarat Chandra Mitter 
v. King Emperor ... sian sas ies ea Ses 294 


“Not gratuitously ’—' Lawfully ’"—Hxecution sale—Payment under section 
810, C.P.0.—Oo-sharer tenant ; see Contract Act, sec. 70 ‘es Jes 566 
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Notice by post—Notice of eee cover ; s¢¢ Indian Railways Act, _. 


secs. 77, 140 


Meeting—Decision of members ; ase’ Religious ai pa 








Seca. 77, 140 


Occupancy rights— Transferabsitty — Who can impugn the iur: 
The right of oocupancy isa personal right and cannot be transferred. 


Where s share ofan occupancy holding i is transferred, the other sharers can’ 
question the validity of the transfer, even if the landlord is no party to the suit. 


Agarjan Bibee v, Panaulla 


Opinion of third Judge —Judges composing Court of appeal equally divided in 
opinion—Criniinal ‘Procedure Code, sec. 429 ;` see Newspapers (Incitement 
to offences) Act, secs. 2,3 ... es oe, Se He 


Opium Act, secs. 9, 10—Sale—Deficiency of evidence as to sale, if can be made 
` up by preswmption under sec. 10; see Presumption es es 
Oral agreement — Admissibility—Variation of terms of registered agreement— 
Term as to payment of rent—Inference from conduct; see Evidence Act, 
Bac, 92 


agreement, contemporaneous and subsequent—Act and conduct of parties 
—Acceptance of reduced rent— Waiver; see Indian Evidence Act, seo, 92. 

--—agreement— Registered Kabuliat—Deduction from rent money for costs 
and wasilat—Admissibility in evidence ; ses Indian Evidence Act, Seo. 92, 
proviso 4 : wee 

~— @Vi dence, E E Lanse: akon of Ront in i and jin 
kind—Specified fixed sum, in case of non-payment of rentin kind—Inten- 
tion of parties ; see Evidence Act, sec. 92 


Order abdsoluie— Mortgagee—Oivil Procedure Code (Act V of 10S), Order 
XXXIV, Rule 5 - High Qourt, Original Side—Practice. 


Where after an order for payment of the mortgage money, the mortgagee 
dies, there should ‘be a fresh order upon tha defendants mortgagore to pay the 
money into Court before there is a final decrees for sale. Previous practice of 
the High Court, Onginal Side, in these cases discussed. Sarat Coomari Dassi 
v, Hari Charan Pal ae é 
Semen under O. 34, R. 8; Civil Prodadai Code (1909), eee ieee 

Limitation Act (1908), Sch. I, Art. 181; ses Execution, application for.. 

~—--, propriety of, if can be questioned—Party mn bonot Estopa! : 

see Plaint, amendment of ... 
Original Court—Jurisdiction to sovive-< Dans ex bats aust some defend- 
ants-—Affirmanee on appeal—Oivil Procedure Code (1892), seo. 108 ; see 

Hz parte decree against some detendanis sais 6 ies 


Oudh Estates Act, Secs. 8, 22 and 28—Intesiate AONE aE ee a Rule 


primogeniture.” 


of olaim—Notice by post—Registered cover ; see Indian Railways Act, ; l 


294 


19 


443 


` 849 


52 
of 


In a case of disputed succession to the Taluk of an Oudh Talukdar’ where. there 
was a declaration in the Sanad conferred in 1860 A.D, by the Government upon the 
grantee, whose name was entered in Lists 1 and 5 of section 8 of the Ondh Estates Act, 
that the succession to the estate comprised in the Sanad should be regulated by the 


** rule of primogeniture :’’ 


Held, that the ‘ rule of primogeniture ’* was thé rule of lineal primogeniture. 
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Held, also, that under Act I of 1869 the succession toa Taluk must be to an impar- 
tible estate, whether the estate “ ordinarily devolved upon a single heir’’ as in List}, 
or whether the succession was to be regulated by the rule of lineal primogeniture as in 
Lists 8 and 5. 


Held further, that the specific order of heirs described in the first 10 sub-seotions 
of section 22 of Act I of 1869 must stand asa statutory substitute of the line of suc- 
-eession set forth in the Sanad ; and that sub-sestion’11 of that seotion relegated the 
parties to the situation in which they would have been found apart from the Act. 

Heid finally, thut the succession mast be regulated accordiug to the line 
-of succession set forth in the Sanad. Debi Bakhsh Singh v. Chandrabhan Singh. 808 


Laws Act, Sec. 9, clauses (1) and (2)—Meaning of the term ‘Mahal’—Infertor 
Mahal— Right of pre-emption. 


The word ‘Mahal’ in the Oudh Laws ee means any parcel or parcels of land which 
have been separately assessed to or are held under a separnte engagement for the reve- 
-nue and for which a separate record of rights has been prepared. Each mouza or 
village is as a general rulo, a separate mahal, but a mahal may consist of two or more 
mougas or parts of mouzas or only a portion of one mouza. Where cach village in a Talug 
-ig separately assessed to revenue and the Taluqdar enters into one engagement for the 
payment of the revenue on all the villages, the whole Taluga is a Talukdari Mahal, 
‘consisting of a number of villages, each of which is separately assessed to revenue, and 
may be regarded as an inferior Mahal. 





There is no right of pre-emption under section 9, clauses (1) and (2) of the 
‘Oudh Laws Aot unless at the date of the sale of the property in respect of whioh 
the right of pre-amption is claimed, the claimant of sucha right and the 
vendor of the property are co-sharers in any sub-division of the tenure in which 
the property in question is comprised or in'the whole Mahal, though the 
-claimant and the vendor may have been jointly liable to the Talukdar for the 
Government revenue plug malikang as the rent of the property sold. Thakur- 





-ain Sheoraj Kunwar v. Thakur Harihar Baksh Singh Siar ss Gks 40 
-Parol agreement, gog done in pursuance, when part performance ; see Parti- 
tion suit Je igi ae wil ve siz o> u- BB 
Part performance—Act done in pursuance of parol agreement ; see Partition 
suit ins e Seis ssa 2868. i a we 25 
-Proof of verbal contract when admissible—Specific per- 
formance ; see Partition suit ae oe aon ane 28 


Partial Partition, agreement to effect—Snit for specific performance, if main- 
tainable ; see Partition suit... eee <. teed oes Su 25 


‘Partition decree—Nonjudicial stamp—Oourt-fee stamp—Mistake in stamp—Recti- 
oe oe eee Act (IT of 1899), Sec. 52—‘' Stamp of improper descrip- 
tion.” 

A final decree for savtitied was drawn up by mistake on a Oourt-foe stamp instead 

‘of on & non-jadicial stamp and the mistake was’ not discovered till the decree had been 

-appesled-from aud when it was sought .to:be executed. ~ 


‘Held: on the plaintiff depositing a non-judicial stamp paper in the appellate Court 
:and on the proper entries being made thereupon, the decree would be validated with 
retrospective effect from the date when it-was drawn up. 

Section 52 of the Stamp Act. does not cover a-case-where-a Court-fee stamp has been ` 
erroneously used instead of-a non-jodicial stamp. 


6 
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There is no provision in the Stamp Act entitling the plaintiff in such a 
case to a refund as a matter of right. Moulvi Rafinddin v. Latif Ahmed ... 834 


Joint owner making improvement on common property—Good faith 
—Allowance—~Equity; see Partition suit oe see sa 25 


of dwelling houses, how to be effected ; ses Partition suit i 846. 





, right to—Joint possession—Mukurraridar and part owner—Mokur- 
rari liable to forfeiture; see Partition ... eae e7 as 240 


— Right to partition where there 1s joint possession under permanent titles— 
Righi to partition not dependent upon identity of permanent titles—Whether the 
right to partition exists in any other case—Parittion between mokurraridar and 
zemindar—Efect of a mokurari, liable to forfeiture, on the right to partition. 


The right to partition exists when two parties are in joint poxseasion of land under 
permanent titles, although those titles may not be identical. 


Quere, whether a right to partition exists in any other case. 


Where the question was whether the appellants, who were proprietors of a mukar- 
ari interest, liable to forfeiture, in certain contingencies, in oértain properties, were’ en~ 
titled to partition those properties, as against the opposing respondents, who were: 
ownecs of a fractional share in the zemindari interest in the same properties : 


Held, that all parties concerned in the appeal had joint shares in the 
land, though under different titles ; that the title of the appellants was œ per- 
manent title though liable to forfeiture in events which had not occurred ; 
and the rights incidental to that title must be those which attached to it as 
it existed, without reference to what might be lost in future under changed 
circumstances ; aud that the appellants were entitled to partition the properties l 
in question, Bhagwat Sahai w. Bepin Beharl Mitter ` wd es 240- 





— Aot (IV of 1893), Sec.4—Application, when to be made—‘ Family’—‘ Undivi- ` 
ded family —' House’— Necessary to enjoyment. 


An application under section 4 of the partition Act can be made after the rights of 
the. parties have-been.determined by the preliminary decree. 


The elements which must co-exist to attract the operation of seotion 4 of the Parti- 
tion Act, are, frst, that the dwelling-house should belong to an undivided family ; 
secondly, that a share thereof should have been transferred toa person who is not a 
member of such family ; and thirdly, that the transferee should sue for partition. The 
circumstance that the plaintiff, not a member of the family, bad purchased, in addi-~ 
tion to a share of the dwelling-house, a share of other lands as well, of which he sought 
partition in the suit as framed, does not render inapplicable the provisions of section 4. 


The word ‘family’ as used in the Partition. Act, ought to be given a liberal andi 
comprehensive meaning, and it includes a group of persons related in blood, who live 
in one house, or under one head or management. It is not restricted to a body of 
persons who can trace their descent from a common ancestor. 


Tt is not necessary to constitute an undivided family forthe purposes of section 4- 
that the members of the family should constantly reside in the dwelling-house; nor is. 
it necessary that they should be joint in mess. 


The term “‘ house” embraces, not merely the structure or building but inaludes also- 
adjacent buildings, curtilage, garden, court-yard, orchard and all that is necessary for 
the convenient ocoupation of the house, but not that which is only for the personal. 
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use and convenience of the occupier. It includes the land on which the struoture of the 
dwelling-house stands. 


Whether 4 particular plot of adjacent land is or is not necessary to the 
enjoyment of a house is to be determined upon evidence. Khirode Chunder 
Ghoshal v. Saroda Prosad Mitra, wisn ion 3 aie sa 525 


deed if requires registration —Registration Act, Beos. 17 (b) (A), 49 
—Evidence Act, Seo. 91—Document, admissibility, evidence; see Parti- 
tion suit me See bee te RA a 25 


————-suit— Commissioners, tf to act jointly—Judictal and ministerial acts—Dwel- 
ling houses, partition of ~Cosis—Presumplion. 


The presumption is thet the Commissioners appointed by Court to partition a pro- 
perty acted jointly and regularly, and if their.proreedings are sought to ba’ invalidated 
on the ground thatin any partioular matter they did not act jointly, the allegation 
ought to be specifically made and established. 


When a joint judicial act is to be done, it ought to be done by the parties jointly ; 
butsthis pringiple-has,no.application when theact is.of a ministerial - character. 


When partition of dwelling houses is effected, the common procedure is to divide 
rooms, if necessary, by means of walls which are kept joint. 


In partition suits the parties must pay their own costs up to the stage of the 
preliminary decree, and subsequently, up to the stage of the final decree, the 
parties must bear the costs in proportion to their respective shares. In deter- 
mining the amount of these costs, only one set of pleader’s fess will be taken 
into account ; in other words, the total costs incurred between the dates of the 
preliminary and the final decrees have to be determined, and to this sum is to 
be added the cost of the partition as alao the hearing-fee, and the amount 
obtained is to be borne by the parties in proportion to their reapective shares. 
Mati Lal Ghose v. Girls Chandra Ghose ... eee a aid 846 


—————— Deed of partition, if to be registered—Registration Act (III of 1877) 
Secs. 17 (b), (h), 49— Evidence Act: (I of 1878) Sac 9%—Document, admissi- 
bility, evidenca — Specific performance of agreement to effect partial partition —Suit, 
maintainability of—Part performance—Joint owner making valuable improvement, 
right of —Commissioner, sf can enquire into joint character of property. 

A deed of partition, either declaring certain rights over immoveable property, or 
recititig the allotment of lands and containing an agreement to act. accordingly, is:com- 
pulsorily registrable. 

A document, though not admissible as creating an interest inland, is receivab’e in 
evidence for a collateral purpose, namely, for tha purpose of obtaining speoifio perform- 
ance of the agreement. 

When men ngree to preserve by writing the remembrance of past events of which 
they wish to create a memorial either with a view to lay down a rule for their own 
guidance, or in order to have in the instrument a lasting proof of the truth of what is 
written, the truth of the written acts must be established by the acts themselves, that 
is, by the inspection of the originals. 

A suit for specific performance of an agreement to effect a partial partition of joint 
property is not maintainable, 

If there is part performance by the party seeking relief, and to the knowledge of the 
other party, proof will be admitted of the verbal contract in cases where an action for 


i 
696 THE OALCUTTA LAW JOURNAL. [Vou. XII: 


Partition suit—j{Oontd.) 


specific,performance would lie, But part performance is only an See to the plea of 
the Statute of Frauds in an action for specific performance. 


An act done by a party in pursuance of the parol agreement, in order -to be a part 
performance of it, must not qnly be one which could not be done with any other view 
qr design than to perform it, but must also be such as could not be. undone without 
causing the party unliquidated damages. Hence, if it is possible to restore the parties to 


precisely the same poritioh as they occupied before they éntered into the parol agree- 
ment, the doctrine of pact performance will not ordinarily be allowed. 


If one joint owner has in good fuith effected valuable improvements upon the 
eommon property at his own expense. equity will take that factinto consideration upon 
a partition. and in ‘some way will make an allowance to: him therefore, in addition to 
his rateable share of the property. Shy ots 

- . The question whether a particular property,. alleged | to be joint, really pos- 
sesses that character, must be determined -before the preliminary decree for 
partition is made. Upendra Nath Banerjee v, Umes chandra Banerjee ... 25 


Partner—Right to call for account—Legal eee of deceased partner ; 
see Partnership, dissolution of ` ee ste or ses 868 


Partnership, dissolution of— Winding up—Receiver wasted in other suit, tf necessary 
party --Object of appointing recetver—Account, right to call for—Legal representa- 
tive of deceased partner, rights and liabilities of—Civtl Procedure Code (Act V of 
4908), O. XLI, R. 88—Remand—Appellate Oourt, power of —Additton of party. 


In a suit to wind up a partnership business brought by ong partner against the re- 
presentatives of a decensed partner, it is necessary to join as party defendant a receiver 
appointed in another suit by a competent Court, to take charge of the estate of the de- 
ceased, 


When the question is whether a receiver is & necessary party, the test to be applied 
is, whether property in the hands of the receiver is intended to be affected by the result 
of the litigation, because if the property is intended to be-so affected, the receiver is a 
proper and necessary party by way of addition to and not in substitution for the parties 
primarily responsible. o l 

The appointment of a receiver does not, by itself, debar a creditor of the person over 
whose estate the receiver is appointed from pursuing his legal remedy by action against 
such debtor, or from bringing a suit for relief touching. the same property ; this general 
rule, however, is subject to the qualification that the auit so brought does not in any 
way interfere with the possession or jurisdiction of the Court by which the receiver was 
appointed. 


The ebject of the appointment of a receiver is to protect the estate from unnecessary 
and expensive litigation, to preserve it for the equal benefit of those equally interested 
in its distribution, and to keep the property at all times within the control of the Court 
‘by which the receiver has been appointed. 


- The right to call for an account upon the dissohition of a firm is uroa, and each 
E ‘is entitled to an account from his co-partner of their partnership dealings and 
transactions, unless he has legally waived-or parted with such right ; the legal represen- 
tatives of a deceased partner are entitled to an account from the surviving partner, and 
are themselves ,bound to account in so faras.the deceased partner had the management 
or control of the assets of the firm. 


‘1, Order XLI, Rule 283 makes provision for -a atodi R but its scope is 
neither. exclusive nor all-embracing. It is competent to an appellate Court to remand 


Vou. XIL] INDEX OF CASES. i 697 


Partnerghip—(Contd.) 


a case when the original Court has committed any error, omission. or irregularity by 
reason of which there has not been a proper trial or an offectual or complete adjudication 
of the suit, and the party who complains of such error, omission, or irregular ty, has 
been thereby materially prejudiced. 

An appellate Court is competent to seb aside the order of the original 
Court, to remand the case, and to direct the plaintiff to raconstitute-the suit 
by the addition of a new party. Zohra Bibea v. Zobeda Khatan . 868 


Party—Addition and substitution of—Accounts, suit for—Otml Procedure Code (Act V 
of 1908), O. 1, R. 10, Sub-R. (1)—Bona-fide mistake— Mistake of fact or in law. 
Order 1, Rule 10, Sub-rule (1). of the Code of Civil Procedure is applicable only to 

cases where it is established that the suit has been improperly instituted through a bona 

fide mistake; but such mistake may be one of fact or in law. 

Three of the five heirs of the testator, viz., A, B and G, after the decision by the 
lower Court as to the invalidity of the will in a suit for construction of will, and during 
the pendency of an appeal against that decision, instituted a suit against the representa- 
tives in interest of the executor and the other heirs for accounts. After the suit for 
construction of the will was withdrawn, owing to adverse decision of the question by a 
Full Bench, A and D, one of the shebaits under the will, after obtaining letters of 
administration, applied in the account suit that they be substituted or added as parties 
and that B and O might either be removed from the suit or transferred to the category 
of defendants. 

Held, that A and D were to be added to and substituted for the parties, 
and they were entitled to maintain the suit. Charu Chunder Dutt v. Sarat 
Chunder Singh aus ne ee 587 
———, application to be made—Land guii Act, Sec. 54. 

Section 54 of the Land Acquisition Act deals with orders made between 
parties to the proceeding before the District Judge. Hence an order rejecting 
an application by a person to be made æ party on the ground that he had no 
locus standi is not appealable. Golap Khan v. Bholanath Marick we 545 


—_—-~-Attaching creditor, if necessary party in civil Court -Compensation 
money—Alienation after attachment— ere by banaai 











effect of ; ses Civil Procedure Code (1908), Sec. 64 .. iss 645 
cognizant of probate penne if bound by the result; seg Probate ` 
procesding + ue = E wee ‘OL 
vara eas a morigigor—Sub mortgagee, suit byi 568 Mortgage i 
suit . 137 
Receiver EE in jaiet suit to the estate of decRaeS: partner ; Pa 
-88e Partnership, dissolution of sia dos ves 868 


———- -- Receiver, if necessary party—Test ; see Partnership, dissolution of ... 868 
—_—-— Receiver—Provincial Insolvency Act, sec. 46—Appeal, if to be dismiss- 
ed for non-joinder of receiver ; ; gee Provincial Insolvency Act, secs. 


86, 46 (2) Kaa eee »..>» ace wee chs ; 452 
——— -— Transferee in good faith and for consideration—Provincial Insolvency 5 
Act, seo. 86; ses Provincial Insolvency Aot, seos. 36, 46 (3) ees 452 





defendant, addition of—Previous suit against some of the representati- 

ves of original tenant—Subsequent suit against same person—Petition to 

be added party defendants by remaining: representatives—Petitioner, if 
can object to frame:of suit ; see Rent suit - eee s. ses 287 


——— Respondent, addition of Gourt’s power ; see Crogs-objection- Se ‘A87 
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Party—(Contd.) ; 
to suit or representative—Indian Evidence Act; seo. 83 —Hindu widow in 
poasession—Reversioner ; see Deposition, when relevant sa iia "$84 


Paymeént-or satisfaction of decree—~Civil Procedure Code (1882), Sec. 258— 
Application for certifying payment not made within time, effect of; see 
Execution proceeding seg ae 812 

out of Court to Ganes holdenaratent to defraud ako n 

: Deoree-holder? party to frand—Assignment of decree to judgment-debtor 

benams—Civil Procedure Code (1908), O. 21, R. 2; ss Execution proceed- 
ing T ads Ne i Sa Sas 812 

:—to deoree-holder, before and after decree absolute—Execution—Oivil 
Procedure Code, seo, 258—Limitation Act (1877), Sch. IT, Art. 178 A; see 
Mortgage decree... Se 65 

Permanent lease—Condition NTR I alienation: validity V TET 
Bengal Tenancy Act, secs. 10, 11, 155—Compensation ; see Transfer of Pro- 

“perty Act, Sec. 11. A 126 
tenure, succession $5Ob sharara, some of tho, failing te notify is 

the Opllector, effect suas ae form of; ses Bengal Tenancy Act, secs. 








15, 16 ... ssi Pe eoa 
Petition, if can be RET see Withdraw R suit, painin £6: as; 434 
————io withdraw from suit—Petition, if can be recalled; see Withdraw 

from suit, petition to oT 484 


Plaint, amendment of—Changing araeir of sOi, prog of, ife can ibs QUES- 
tioned, after accapting costs—Civi Procedure Code (Act F of 1908), O. 6, R. 17— 
Amendment, when allowed. . 

A party who has adopted an orderof the Oourt and acted under it, cannot, after 
he has enjoyed a benefit under the order, contend that itis valid for one purpose and 
invalid for another. But the rule is inapplicable where the order was so framed as to 
make it practically obligatory upon him to adopt. 

Rule 17 of Order VI of the Code of Civil Procedure authorizes the Court to allow 
at any stage of the proceedings an amendment of the pleadings in such manner and on 
such terms a3 may be just, and renders it obligatory upon the Court to make all such 
amendment s may be necessary for the purpose of determining the real question in 
controversy between-the parties. 

Where in the plaint as originally framed the plaintiff sought an injunction on the 
ground that the decree under execution was fraudulent, but the amendment sought 
was an alternative ground in support of the injunction, namely, that as the result of 
previous litigation upon which the title of the plaintiff was founded, the decree was 
inoperative against him: 

Held, that the effect of the amendment sought was not to convert the suis into 
another of s different and inconsistent character. 

The allowance of amendment, in every stage of the case, rests with the 
discretion of the Court. Amendments myst not be allowed to prejudice the 
substantial rights of the party in favour of whose opponent the amendment is 
allowed, but observing due caution in that regard, the time and extent of each 
amendment arein the judicial discretion of the Court. Leave to amend ought 
to be granted unless the party applying is acting mala fide or by his blunder 
has done some injury to his opponent which. cannot be compensated for by 
costs or otherwise. Whether the original omission arose from negligence, care- 
lessness or accidental error, the defect may be allowed to be remedied if no in- 
justice is done to the other side. Mani Lal Guxrati o. Harendra Lal Ral 
Chowdhury a = ane xt a i 556 
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amendment of-—Court’s discretton— Test. 





‘The discretion of the Court in the matter of granting or refusing an appli- 
cation for amendment of the plaint, cannot be restricted by inflexible rules of 
law. It must be decided on the’ circumstances of each individual case, whe- 
ther such application should be granted or not. The test to be applied is, 
whether the party against whom the amendment is sought, would be pre- 
judiced if the application were granted, but observing due caution in that 
regard, the time and extent of each amendment are in the ee discretion 
of the Court. Nistarini Debi v. Chandi Dasi Debi 428 


filed on insufficient Court fee—Court allowing time to ot in deficit 
Court fees—Hixtention of time after me of ie ee see Plainé 
insufficiently stamped See sa soe 62 
~———— rejection of—Oourt, power ae diosa time to seit deficit 
Court fres—Extension of time—Lapse of original period—~Oivil Procedure 
Code (1908), seo. 148—Court-fees Act, Sec. 28; see Plaint insufficiently 
stamped sist wee au soe aoe ase 62 


-Insufficiently stamped—Court allowing tims to putin deficit fees—Eaxtension of time 
—Lapse of original period—Civil Procedure Code (Act XIV of 1882), Section 54— 
Rejection of plaint—Civil Procedure Code (Act V of 1908), sec. 148—Power of 
Oourt—Court Foes Act (VII of 1870), section 38. 

A plaint was filed on the 8th February, one day before the prescribed time limit, 
on insufficient stamp. ‘The Oourt granted one week’s time for making up the deficit. 
The deficit was put in onthe 16th, one day toolate. The Court ordered an application 
for extension of time by one day to be putin. Such application was made on the 18th 
and the plaint ordered to be registered : 

Held, the suit was in time. The Gourt was quite competent to extend the time 
originally fixed, even after such period had elapsed. 


Section 148 of the new Code of Civil Procedure is legislative recognition of the rule 
that the Court has such power. 


Held further: Section 54 ia not mandatory and the Court is not bound in 








ail cases to reject the plaint. Amir Hossain Khan v. Nanakchand bal 62 

Peader’s fee—Costs in partition suit ; see Partition suit se 846 

Pleadings—-Amendment—Civil Procedure Code (1908) O. 6, R.17; see Plaint, 
amendment OF Acs we eee ex 566 


Point not taken in EEE oink if can be oe aiterwards— 
Test; see Acquisition of title by. adverse, possession s Sga 549 


Possession, suit for—Idol—Property of Mohants—-Chelas, senior and junicr—Compro- 
miss, effect of—Bkrarnama, embodying tarnis of settlement, effect of —Adverse posses- 
ston-—Lamsitatton. ae 
By an ekrarnama dated the. 8rd November 1874, 2 controversy between two Chelas 

of a certain Mohant, as to the right of succession to the two maths and the properties 

annexed to them, wae settled, under which one of the maths was allotted to the elder 

Chela and his successors, while the other math and the properties annexed to it were 

allotted to the younnger Chela and his successors, for the purposes connected with his 

math, subject toa small annual payment towards the expenses of the former math. 

The successor of the elder Chala sued the younger Chala on the 17th July 1901 to recover 

possession of the properties so allotted to the defendant, on the allegation that the pro- 

perties were debutter, dedicated to the worship and service of the plaintiff's Thakoor and 
‘held by the defendants as an Ahdikars in charge of a subordinate math: 
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Held, that the property dealt with by the ekrarnama was prior to its date, 
to be regarded as vested, not in the Mohant, but in the legal entity, the Idol, 
the Mohant being only his representative and manager ; that from the date of 
the ekrarnama the possession of the junior Cheia, by virtue of the terms 
of that skrarnama, was adverse to the right of the Idol and of the senior Okela 
as representing that Idol; ahd that the suit was barred by limitation. Mahant 
Damodar Das v. Adhikari Lesakan Das i a 


Power of attorney, general, effect of; see Mortgage, suit to enforce 


110 
115 


‘Practice—Dismnissal of appeal — Amendment of decree under appeal—A bsence of petition 


of appeal by the respondents. 

Their Lordships dismissed the appeal, but amended the decree appealed 
against by providing for interest subsequent to the decree in accordance with 
the prayer in the petition for special leave to appeal presented by the respond- 
ents, who did not lodge their petition of appeal as required under the Judicial 
Committee Rules, 1908. Kasim Ahmed Jewa v. Narain Chetty... 
Preamble to re clause; see Succession Property 

Protection Acb ... M 
Pre-emption, right of—QOo- TI E, and vendor fointly liable for 

Government revenues; sse Oudh Laws Act, Sec. 9, ols. (1) and (3) 
Prescriptive right to water—Reservoir fed by surface age to cut 

pyne on one's own land ; see Easement r 
Present value, test— Oapitalization of anes eeeueiine value an ene 

number of years purchase ; see Damages a 
Presumption —Bengal Tenancy Act, Sec. ia ae shaeaster of; see ana: 

lord and tenant 
—— m Commissioners bo: pavilion. broperty—seting jointly and Saige: 

larly ; see Partition suit 





opium cannot be made up by the presumption referred to in sec. 10. 

The effect of sections 9 and 10 is that when once it is proved that a person 
has dealt with opium in any of the ways desoribed in section 9, the onus of 
proving that he had.a right so to deal with it is thrown on him by section 1, 
but the commission of an act which may be an offence must be proved before 
the presumption comes into play at all, and it cannot therefore be used to 
establish that fact. Iswar Chandra Singh v. King-Emperor 
Reasonable and probable cause—Oonviction by Sean 

Court ; ses Malicious prosecution si 

—— Thak or Survey map—Pèrmanent Sactismanes see Boar 
Prlest, cremation, claim to oficiate—Suit, ey of; ses Wapo 

Brahmin, suit by ; ao ee 
Primary évidonce—Written act, eter of; sae Partition suit 
Primogeniture, rule of--Oudh Talukdar—Intestate succesion—Impartible 

estate ; see Oudh Estates Act, Sec, 8, 22, 28 
Privity of eatate—Lessee—Assignmerit—Liability t to lessor for cant: $66 Transfer 

of Property Aot, Sec. 108 
Probate, application for-~Dismissal for default—Sedonit application, if birea 

— Rés judicata ; see Probate proceedings is 
—_————--Court—Execntor,if can be compelled to eius funde ‘in Courbe, 

- disobedience of —Fine, imposition of, if legal—Probate’ ang Administration 

Act, Sec. 60; ses Jurisdiction ss ee suis 





231 


107 


846 


Opium Act (1878), Sees. 9, PETE ree of. Pan as to sale of 


19 


410 


916. 
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—————grant of, revival of—Petitioner for revocation, if oan withdraw 
entire proceeding pending appeal by the oo Procedure Goda, 


O. 28, R. 1, Sub-R. (1); see Probate proceeding .. 91 
‘"—~————judgment refusing, nature, of—~J ae im Toit; see pune pro- 

ceeding is 185 
— ~ Proceedings for revocntion—Suit—O. 23, Rr, 1 and 8 of Act V of 1908; 

see Probate proceeding ss see 91 
E of party— Righi to EN see Probate 

proceeding ... aie 91 


———and Administration Kot, Sec. ae ere if can be omnid to 
produce funds in Court—Order, disobedience oc sei eae of, if 
legal ; see Jurisdiction ne ve 602 


—~— proceeding, nature oft—Proceoding ti TEM ; 868 Pokal Es 91 


Dismissal of application for default— Adjudication—Civil Proce- 
dure Code (Act XIV of 1888), Secs. 13, 103—Judgment refusing probate. 

The dismissal for default of an application for probate does not amount in law to 
an adjudication against the petitioner upon the question of the genuine character and 
legal validity of the will. The dismissal, by itself, does not by reason of section 108 
of the Code of Oivil Procedure, debar a second application for probate by an executor 
or by any other person, such as a legatee claiming an interest under the will. 











To make the rule of res judicata applicable, it is not enough to show that the mat- 
ter in controversy in the subsequent proceedings has been directly and substantially in 
issue in the previous proceedings; the matter must also have been heard and finally 
decided. 


The judgmont of a Court by which probate is refused docs not necessarily 
opernte as & judgment in rem in the same way as a judgment by which probate 
is granted. Such a judgment, if it declares that tbe will is a forgery, or that 
it hus been duly executed by the testator with a sound disposing mind, or that 
it ig not duly attested, may take way from the executor named in the will the 
legal character of an executor, and from the legatees and beneficiaries their 
legal character and this result may be final as against all persons interested 
under the will. Ramani Debi v. Kumud. Bundha Mukerji ie kis i85 


——— Proceeding for revocation of probate, if suit—Civil Procedure 
Oode (Act V of 1908), Sec. 107, sub-section 8, O. I, Rr.10, O. 28, Rr. 1 and 8—Re- 
vocation of probate by first Oourt—Compromise in appellate stage after revocation of 
probate unlatful— Petitioner for revocation, tf can withdraw entire proceeding pend- 
ing appeal by the objector ~Fower of Court in cases not falling within letter of law — 
Appellate Court's power to add as party respondent person not party ta the suit—Larty 
cognizant of probate proceeding, if bound by the r esull— Stranger promoting liligation. 


à proceeding for revocation of a probate is not a suit within the meaning of Rules 
1 and 8 of Order 28 of the Code of Civil Procedure (Act V of 1908). 7 
l When probate has actually been revoked by æ Oourt of first instance on the ground 
that the will propounded is a forgery, the parties are not entitled to bring the matter 
- on appeal and then by compromise to obtain a reversal of the decision and a revival of 
the probate without any adjudication on the merits. Such a compromise cannot be 
regarded as lawful within the meaning of Order 23, Rule 8 of the Code of Civil Procedure, 
The action of a Probate Court of competent jurisdiction, when it admits a will to 
probate or rejects it-as not duly attested and executed, is in the nature of a proceeding in 


7 
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rem, and so long as the order remains in forse, it is conclusive as to the due orecution ° 
and the validity of the will, not only upon all the parties who may be before the Court, 
but also upon all other persons whatever, in all proceedings arising out of the will or 
claims under or connected therewith. There is no difference in principal whether 
the compromise is attampted for the grant of the probate in the original Court during 
the pendency of the proceeding there, or whether it is attempted in a Court of appeal 
during the pendency of an appeal againsta judgment by which the will has been pronoun- 
ced to be a forgery. The essence of the matter is that the question in controversy affects 
not merely the parties before the Court, but also others who are bound by the deoreo, 
though not represented before the Court. 


The effect of section 107, sub-section (2), of tho Code of Civil Procedure of 1908 
is to entitle the appellant to withdraw his appeal, just as the plaintiff might have 
withdrawn his suit in the Court of first instance. 


After a petitioner has instituted proceedings in the Court of first instance for revo- 
cation of a probate on the ground that the will was a forgery, and such proceedings 
have terminated in his favour, it is not competent to him, in an appeal preferred by the 
executor or any other party who has appeared in support of the will, to withdraw the 
entire proceedings and thus compel the Court to revive the grant of probate of a will 
which has been pronounced by a Gourt of competent jurisdiction to be a forgery. Order 
28, Rule 1, Sub-rule (1), is not applicable to cases of this character. 


The action of the Gourt in cases not falling within the strict letter of the 
law is to be regulated upon sound general principles, one of which is that Litigation 
should be shortened as far as is practicable. The Court is bound to take care that the 
order whioh it makes in the exercise of its inherent power, does not unfairly prejudice 
the position of any of the parties. 


As an ordinary rule, a person who was not a party fo the suit in the Court of first 
instance, ought not to be allowed to intervene ab the appellate stage; but the power is 
vested in the Court to add him as a party rospondent. Such power should be exorvisod 
with caution, 

A person who is not a party to procecdings in the Probate Court, in which tho validity 
of a will is questioned, is bound by the result if he was aware of the proceedings und 
had a right to intervene. 


. Quere.—Whether the doctrine that the more circumstance that a stranger 
has promoted litigation or assisted in a suit, does not make him bound by 
the judgment, applies to probate imac Sarodakanto Dass v. Gobindo 





Mohan Das she s pi ia Jes Sai 9i 
Procedure—Application ; see Succession Property Protection Act... = 8 
-—— Interlocutory order-—Appoul—Final decreo; ses Bengal Tenancy 

Act, seo. 105 arg sea sh os Sii sae 195 





-— Subordinate Judge, tf can question remand order made by Dusiricl Judge— 
High Court, power of-—-Suit for rent. 


Where the deoree made by the Subordinate Judge is erroneous, because he proceeded 
on the assumption that it was competent to him to question the validity of the order of 
remand made by the District Judge, the whole mattoris set free, and if becomes open 
‘to the High Court to consider, without recourse to a remand followed ed an appeal, the 
real merite of the controversy between the parties. 


The position of the parties might have been different, if the Stait of enmi 
had beep made under Act V of 1908. Rahimannessa Bibi v. Madhab Das Mal. 428 
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Froceeding in rem—Probate proceeding, nature of; see Probate procesding ... 91 


Professional men—Odnviction—Defect of charaster—Unfit to practise—Invit- 
ing Oourt to arrive at different conclusions, if permissible—Qonviction, if 
conclusive ; see Legal Practitioners Act, sec. 12 ... eae ae 558 


Promissory Note-—Negotiable instrument—Tranafer without consideration—Burden of 
proof—Claim against the estate of the deceased—Uncorroborated evidence of plaintif. 
The Negotiable Instruments Act applies to Government Promissory Notes. 

The onus isin the first place on the transferor of a Government security to establish 
that the transfer of the Promissory Note by him in favour of another was without 
consideration. 

When a claim is put forward against the eatate of a deceased, the evidence 
of the plaintiff thongh uncorroborated, may be acted upon, but such avidence 
must be carefully tested and scrutinised. Hira Lal Chatterjee v. Raj Kamar 


Mookerjee. Sag cs oo on fis ar 470 
Prosecution not malicious in its packs when becomes malicious; see 
Malicious prosecution sig T par aes 410 


Prosecution, stay of —Pendency of cwil ain 
Case in which the High Court directed tha stay of a prosecution on the 
charge of forgery, during the pendency ofa civil suitin which the genuineness 
of the document would be a material issue. Sasibhusan Seal v. Manik Lal 
Nandy " ihe 270 


Provincial E R Act uwi: Sec. E TA jae ae effect of 
—' Bad faith,’ if to be considered at preliminary stage. 


A debtor may commit an act of insolvency if he makes an application under the 
Provinoial Insolvency Act to be adjudged an insolvent. The rule is subject to certain 
limitations mentioned in section 6. 


Before the Court can make the order of adjudication under section 15 of the Pro- 
vincial Insolvency Act, the Court has to be satisfied with the proof of the right to 
present the petition for insolvency ; in other words, that the requirements of sections 5 
and 6 have been fulfilled. 


The question whether the debtor has or has not committed acts of bad faith is to . 
be determined by the Court, not at the preliminary stage when the order of adjudica- 
tion has to be made, but at the final stage when, after the order of adjudication, an 
application is made for an order of discharge. 

The effect of the order of adjudication is merely to vest the petitioner’s properties 
inthe Court for the benefit of his creditors. But he cannot obtain the final order of 
discharge unless he can prove that he has not been guilty of any act of bad faith. 

Difference between the provisions regarding insolvency proceeding in the Civil 
Procedure Code (1982) and Provinical Insolvency Act eras eae out. 

Udaychand Maity +. Ram Kumar Khara 400 
Provincial Insolvency Act, Seo. 36, enquiry duc E E Ss in 
good faith and for consideration—Aggrieved person; see Provincial Insol- 


vency Act, Secs. 86, 46 (2) ee hes sak a 459 
-———-, Section 86, nature of ere under; sez 
Provincial Insolvency Act, Secs. 86, 46 (2) bes 452 





-— mm, Secs. 86, 46 (8)—Nature of ose aiii eo 36-— 
Aggrteved ay in Appeal = Roa af proper pariy—ZJuriadiction. 
A person claiming to be the transferee of property for valuable consideration and 
in good faith, is an aggrieved person within the meaning of sub-section (2) of Sec. 46 of 
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Provinolal Insolvency Act--(Contd.) 


the Insolvenoy Act, and is also a party thereto for the purpose of enquiry under Seo. 86 
of that Act. 


An aggrieved person is a person against whom a decision has been pronounced 
which has unjustly deprived him of something or wrongfully refused him something or 
wrongfully affected his title to something. 

In an appeal by the aggrieved person under Sec. 46, the receiver is a proper party, 
but the appeal ia not liable to be dismissed for not making him a party. 

A proceeding under Ses. 86 is not in the nature of a suit. It is only an incidental 
proceeding in the course of 2 more comprehensive one for adjudging the petitioner an 
insolvent, 


To make the provisions of section 50 of the Insolvency Act applicable, the 
Court in which the proceedings have been initiated as well as the Court which 
is ‘invited to assist it, must both have jurisdiction in eee matters. Lalji 
Bahay Singh v. Abdulgani ad ioe ee iss sand 452 


, Bec. 46—Receiver, if proper party—Appeal, if to be 

dismissed for not making receiver a see Provincial Insolvency Act, 

Secs. 86, 46 (2) .. was ae s 452 
amaeana EO, OTE E urisdiction ; see Provincial 

Insolvency Aot, Becs. 84, 46 (2) of ive sis aie 452 


Provincial Small Cause Courts Aot, Sch. IL, Art. 831—Conveyance, execution. 

of, by Court-—-Right of parties, how enforced—Title, when vests—Agree- 

ment for repayment of profits collected—Suit to recover by way of mesne 

profits ; see Suit, maintainability of ... 599 
a, Soh, IT, Art. 81—Redemption, decree me 
—Decretal amount paid sf Pasek not delivered— Buit, maintain- 





EAS, 











ability ; see Mesne profits ... ee ss ir ae 620 
Public ferry course, plying within—-Declaration under sec. 6 of the Ferries Act, 
proof—Oonviction ; se Bengal Ferries Act, Secs. 6,16, 28 ... ss 21 


Publie navigable river—-Beels completely isolated—Ownership; ses Boundary. 216 
Pajari—Dispute as to right of worship, if dispute concerning jja of use of 








land ; ss Oriminal Procedure Code, sec. 147 paz a 22 
Purchaser at revenue sale, oe of—Fraudulent poroase; see Revenue 
sale, fraud sii sà ae ‘a re 836 
. from te enant—Improvement—Compenaaton see Will, 
construction a; da TA is 391 
Purdanashin laðy—Exenution of deed —Court’s duty ; see TETN guit 857 
——_—_—~—-— Execution of deed—Principles to be followed in acting upon . 
and giving effect to such deeds; sez Mortgage, suit to enforce sive 115 
Quorum—Majority, how determined ; see Religious assembly ae e. - 497 
Reasonable and probable cause—Oonviction by competent Court ; see Malicious 
prosecution Gio ee si ey a m 410 
Senne ae coos bance of, if proves malice in law; sae 
Malicious prosecution’ 4 410 
eea , absence of— Mixed question of fact and law ; 
see Malicious prosecution ... 2y dii Sii sai 410 


sae aa atadasa a r anid 





, what is; sse Malicious prosecution ‘ss 410 - 





—2 
© 
or 
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Recelver appointed to the estate of deceased partner in another suit, if neces- 
sary. parby——Suit to wind up against representative of deceased partner ; 





see, Partnership, dissolution of ees xz a ads 868 
——-—, appointment of, effect of ; see Partnership, dissolution of sie 368 
—-—, appointment of, object of ; sse Partnership, dissolution of a 868 

, if necessary party—Non-joinder of Recsiver in appeal—Appeal, if to 
be dismissed ; ses Provincial Insolvency Act, Seca 86, 46 (2) ... fee 452 


, if to take succession certificate—Seaking possession of subject mat- 
ter of litigation—-Seourities and monies in deposit-—Efiests of deceased 


` person; see Succession Certificate Act, Seo, 4 eye gc we . 252 

, position of ; see Succession Certificate Act, sec. 4 sai she a. S02 
Redemption decree-—-Mortgagee, aa equity of bees a ; see Trans- 

fer of Property Act, sec. 99 .. sia i be 674 


Re-entry-—Condition restraining alienation, validity of Permanent lease—Ben- 

gal Tenancy Act, Seos, 10, 11, premises see Transfer of Property 

Act, Sec. 11 26 P ‘ins aN 126 
Reference—Professional TE E E if can examine fects to see 

the correctness of conclusions of criminal Court — Conviction, if conclusive ; 

see Legal Practitioners Act, sec, 12 =... 553 


—to civil Court—Olaimant failing to prove the value of tand—J ise 
if bound to accept the award—Judge to determine the fair arr : 





ses Land Acquisition Act, Sec. 18 se ies 489 
—~~——-—under seo. 18 of the Land Acquisition Act, Audia: of —Claimant; 

see Land Acquisition proceeding ee sa sia ans 505 
Refund of Court-fee—Hrroneous use of Court-fee--Stamp ; see Partition decree, 324 
Registered Kabuliat—Oral agreement, if admigsible to prove modification ; 

see Indian Evidence Act, Seo. 92, Proviso 4 ai 442 
Registration—Deed of partition—Registration Act, seos. 17 o, t, 49—Ad- 

missibility in evidence—Hividence Act, sec. 91; see Partition suit aes 25 
——--_—— of name, want of, effect of —Rent Recovery Act, Sec. epee 

to sue ; s&s Rent Recovery Act, secs. 105, 108, sales under ... 158 
——-—— — Act, secs. 17 (b) (A) 49—Deed of sina —~Admissibility in evi- 

dence—HEividence Act, sec. 91; se Partition suit . = dee 25 


Registry of transfer of tenures—Registration of names, want of, effect— 
Right to sue—Rent Recovery Act, Sec. 27 ; see Rent Recovery Act, Secs, 


105, 108, sales under Pii 158 
Rehearing, application for, manans —Civil Doune ‘Code (1908) 

section 141, O. 9, R. 9, O. 21, R. 108 ; see Execution proceeding ia G 
Releyancy—Deposition—Elements, necessary ; ses Deposition, when relevant 484 


Religions Assembly—High prtesi—Removal from officc—Hlection—Voters, quali- 
fications of—Maesting, notice of —Quorum— Majority, how determined. 

To validate the removal of a high priest from his office by a majority of a religious 
brotherhood, itis necessary, first, to ascertain the voters and their qualifications, 
secondly, to determine whether steps have been taken to enable the brotherhood to 
express their decision, and, thirdly, to determine whether a majority have expressed 
their wish in favour of removal. 

The qualifications of voters may depend upon membership of the brotherhood, age, 
sex, and residence. A question may also arise whether a member or & family is the 
unit for this purpose. 
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Religious Assembly—(Conid.) 


In order that the decision of members assembled at a meeting may be operative, 
it must haye been convened after sufficient notice and due proclamation. 


The decision of the majority must be determined by reference to votes given at the 
meeting and cannot be made to depend upon views indicated subsequently in the 
course of a suit brought to contest the validity of the removal. 

Whether a quorum is necessary to legalise the decision of the meeting, 
must depend upon the custom of the brotherhood in the absence of statutory 
provision or express direction in that behalf by the founder. Juro Ram Das 
v. Gobind Deb Misra sie se ost sii 5 497 


Remand—Appellate Court—Oivil ProcedureCode of 1908, O. 41, R. 28, scope of 


-— Prejudice ; see Partnership, dissolution of he T 368 . 


Rent, deductions from, if payment or set off—Lesses repairing property : 

Transfer of Property Aot, Sec. 108 (f) . ou 851 
in cash and in kind—Specified fixed sum, in case of ery of rent 
in kind— Lease, construction of—Intention of parties~ Oral evidence, ad- 











missibility of ; sse Evidence Aot, Sec. 92 sis 649 
——-~, payment of —Plaintiff, if can be ir das to ee from REDEE S46 
Rent suit Sa cik ve 551 
, reduced, acceptance of-—~Effect of—Acts and ease of parties—Wai- 
ver; s88 Indian Evidence Act, Sec. 92 . sta _ ee 439 
, Service by eae ee nee of service : see Damages, suit for. 486 


———— sutt for—Joint tenanis— Suit, if maintainable against some. 
It is competent to a plaintiff landlord to maintain his suit against any 
number of several joint tenants. Sir Rameswar Singh v. Jai Dab Jha a 591 





suit for—Money rent or produce rent—-Kabuliat, construction of—Decres for 
money rent—Res judicata. 

A Kabuliat contains the following words :—‘‘A rental of Ra. 35 having been fixed on 
condition of making over in lien of the said amount of rent, a quantity of a total of 4 
maps, 5 salis of rice of good quality per annuum in accordance with the prevailing (stand- 
nrd) seer of the village as settled upon.” 

Heid (per Woodroffe, J.) ona construction of the Kabuliat that the landlord was 
entitled to rent paid in money and not in kind. 


In a previous suit between the parties, rents were decreed for money payment. 


Held (per Richardson, J.) that the decree operated as res judicata. Bipro 
Charan Majhiv. Suchand Roy Chowdhry er T y 695 


—, suit for—Money rent or produce rent— Kabuliat, construction of —Hstunate of value 
—Payment of interest in defauli—Bengal Tenancy Act (VIII of 1885), Sec. 74. 


Under a document, the tenants agreed “to pay every year 80 cottas of paddy and 
10 cottas of kalai measured by a cotis of 14 seers as the landlord’s share...... ; that if 
owing to any occurrence, we fail to give the same, then we will pay yon its price 
amounting to Rs. 80 in the month of that very year.” 


Held, that estimate of the value was not intended to modify in any way the terms 
of the contract between the parties which was that the tenants should pay a yearly 
rent in kind and that, on their failure to do so, they should pay ita price. 


There was a olause in the above document providing for payment of interest at a 
certain rate per month, 
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Rent—(Contd.) 
Held, that section 74-of the Bengal Tenancy Act had no application. 
Sheik Isaf v. Gopal Chunder Dey. ie aes ie ws 593 


———, sutt for-—Rent in cash or kind—Lease, construction of —Market valus of paddy. 


In the tabular statement which formsa part of the lease is entered ‘' 128 aris of 
paddy value 82 rupees.” In the body of the lease it is stated that the paddy is to be 
delivered at a certain specified place...... and measured with a measure to be supplied by 
the landlord. Later on in the body of the lease it is said that if the tenant fails to pay 
the measure of paddy according to the instalment then the arrears of the rent in paddy 
or the price thereof with damages and costs shall be realisable by legal process. 

Held, that what was contemplated was payment of the rent by delivery of 
the paddy itself, and the tenant was not at liberty to deliver either paddy or to 
pay Re. 82; that the tenant was to pay the market value of the ii Akbar 
ali v. Durga Kripa Sen a oe 589 


—-—, suit for-—Title of plaintiff ; see Tenant, when can question title of person 
suing for rent... we me ae wie es 428 


——— decree —Hrecution—~ Death of judgment-debtor—Substitution— Limitation. 


Where application for exeontion of a rent decree was made in time, but no notice 
under section 248 of the Civil Procedure Code being issued, it was found that the 
judgment-debtor was dead ond the decree-holder applied for substitution of his 
heir : 

Held, the Court had power to allow the substitution and that execution 


was not barred. Kamar Kalanand Singh v. Chandra Kisore Jha lie 192 
——~ Recovery Act, Sec. 37—Registration of name, want of, effect of~Right 
to sue ; see Rant Recovery Act, Secs. 105, 108, sales under... ate 158 


—— Recovery Act (1859), Secs. 105, 108, sales under, distinction between-——Sec. 37— 
Registration of name, want of, effect of —Right to sue—Titie—Locus standi, 


Tho distinction between sales under sections 105 and 108 of Act X of 1859 is that by 
the former the tenure passes while by the latter only the right, title and interest of tho 
judgment-debtor in the under-tenure passes to the purchaser. 


Want of registration of the purchaser’s name as contemplated by section 
27 of Act X of 1859 is no bar to his bringing a suit for possession of the pro- 
perty, nor can it throw any doubt upon the validity of his title. It cannot be 
said that the at has no locus stands. Niladri Mahanti v. Bichitrananda 
Roy fog ies ee oe ads ‘as 158 


—-— sulit—Addsiion of party defendanti—Previous stiit against some of the representatives 
of original tenant—Subsequent suit against same person—Pelilion to be added party 
defendants by remaining representatives—Pelitioiers, if can object to frame of susi— 
Dispossession — Revisional jurisdiction of High Court. 


Where some of the landlords brought a suit for arrears of rent agaiust some only of 
. the representatives of the original tenants and got a decree and subsequently another 
suit was brought by them framed in the same manner against the same defendants, 
without any notice tọ the others, and the remaining representatives applicd to be added 
as party defendants in the subsequent suit: 


Heid, that the Court should, after summarily determining that the petitioners 
-were representatives of the original tenants and were in joint possession of the holding in 
which they claimed an interest, add them as party defendants. 
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Rent Suit—(Conid.) 


The mere circumstance that the landlords succeeded in.a previous suit of which ; 
the petitioners had no knowledge, was not sufficient to show that they were entitled.to 
succeed in the subsequent suit. The petitioners were entitled to take exception to the 
frame of the suit. 

The effect of the previous deorce was not dispossession of the petitioners. 


The High Court can interfere in the exercise of its revisional jurigdiction 
with the order of refusal of the original Court to add the Pikon as defend- 
ants. Baoli Bibi v. Hamijuddi Mandal ... ; ia 267 


Plainisf, if can be compelled to accept apimi of rent — siranger~- Ben- 
gal Tenancy Act (VIIT of 1995), Secs. 170, 171. 
The decree cannot be made against the defendants on the record, who have made 
no admission of liability, nor can if be made agains a stranger who is not a party to 
the suit, 


A plaintiff cannot be compelled to accept payment of ront from a person 
who was not established to be his tenant and who was not a party to the suit. 
Such a case is not governed by sections 170 and 171 of the Bengal Tenancy Act 
which apply only to proceedings in execution of a decree for arrears of rent, 


Sarajendra Krishna Deb v. Sanyasi Charan Ghose .. es wat 561 
Repairs—Lessor and lessee—Deductions from rent, if payment o or set off ; see 
Transfer of Property Act, Sec. 108 (f) .. i i . 851 


Representative—Purchaser of equity of ere of judemantacvior= 
Assignee of decree-holder—COivil Procedure Code eee Seo. 47; see’ Exo- 


cution proceeding dive cad 812 
Reservoir ied by surface water—Right to wator—Righ to cut pyne on one’s | 
own land; se Easement ... 579 


Res judicata, applicability of principle of, to exeoution EE EA 
allowing an order for execution to be passed against him, if can re-open the 
whole matter—No E EE default; see Execution ` 


proceeding se aii 312 
——__—_-—-- Application for jae Dana for ‘defeult—Adjudioation 
Second application, if barred ; see Probate proceeding sia oe 185 
— Co-defendanis. 





Where there is no judgment defining the real rights and obligations of the 
defendants inter ss, the ara of resjudicaia has no Ga Rajku- 
mari Debi v. Nrityakali Debi .. "m “ee ve 484 


———-Construcive res eae es for possession ee exectitor and 
legatee—Grant of letters of administration with will annexed lo legatee—Probate and 
Administration ict (V of 1881), Sec. 12. 

A suit was brought by tho widow of a testator, before probate, against the executor 
and the legates for posaossion of property ; a consent decree was passed against the 
executor and an ex parte decree was made against the legatee, as the widow was entitled 
to take the estate upon an intestacy. The legatee then applied for Letters of Adminis- 
tration with copy of the Will annexed, and after due service of notice on the widow, 
executor, and relatives of the testator, the Will was duly prqved. The legatee then 
sued to recover possession of the same property from the widow on the- strength of the 
title as legatee. 

Held, that the doctrines of ses IEEE and _ of constructive res judicata were 
inapplicable, ; 3 
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Res judicata—(Contd,) - 

Though under section 12 of the Probate and Administration Act, a probate 
when grantéd. establishes a Will from the death of the testator, yet a litigant 
‘is not bound to assert his title under the Will till it has been proved in a Court 


r 





of competent jurisdiction. Akhil Sundari Dasi v, Nanibala Dasi sini : 486 
Decree for money rent—Kabuliat, eee a! rent 

or produce rent; see Rent, suit for u., $ `: 595 
Respondent, adding party—Creditor, not appearing in the origina! court; sès 

Insolvenoy, petition for si | 446 

espondent, addition of—Court’s power; see Cross sata sas 187 


estraint on alienation—Permanent lease—Re-entry—Bengal Tenancy Act, 
Secs, 10,11, 155— POM DSHS OR: ; see Transfer of ae of Act, Seo. : 


ee: ai sai ds wee P 126 
Restrictive sean Garaan running with land—Buildiog grant— Easo- g T A 
| ment, grant of ; see Covenant imposing burden ... ae nwt 259 


etrospective effect-—Validation of decree—Final deoree drawn upon court- 
fee stamp—Mistake discovered in appellate Oourt—Non-Judicial stamp 
deposited in appellate Court ; see Partition deores.. kii saa _ 824 


tevenue sale, fraud—Fraudulent sale—Purchaser, party to Sania Diehan, status 
of—Declaratory suit by the tenure-holder, maintuinability— Specific Relief Act (I of 
1877), Sec. 42. 


Althqugh a Government sale for arrears of revenue gives a title against all the 
tld with certain exceptions, a fraudulent purchase at such auction sale places the 
asor in a very different position ; in other words, a Court will strip off all p 

m a case of fraud, and look at the transaction as it really is. 


To entitle & plaintiff to maintain a suit for declaration under. section 42 of the 

ific Relief Act, he must prove that he has a present existing interest, and no cause 
action scorues to him until there is some infringement or threatened infringement 
his right ; in other words, the cloud must be cast before he can ask for his removal ; 
must, allege and prove hostility on the part of the defendant, for no Court will move 
purely speculative grounds. 


Where a revenue gale was bronght about by deliberate default on the part 
the proprietors, and the defendant made the purchase at the auction-sale in 
cert with the proprietors with a view to annul the. encumbrances of the 
ure-holders, amongst whom the plaintiff is one, there was, before the com- ` 
ncement of the action, such hostility’ on the part of the defendant to the 
of the plaintiff as to justify the institution of a suit for a déclaration that ~ 
$ auotion- -purchaser had not‘acquired the rights and privileges of a purchaser 
a sale for arrears of revenue. Movondes Lal Rai eee v. Nawab oe 
‘| ullah Bahadar Sa as we . ’ 886 


Law, Seo.  87—Irřegularly settled TE eer Government ` 
Indéinnitiy Regulation (XI of 1882), Sec. H—Representation—Entire ae 
in Collector's reni roll. a 


Undér section 84 of Regulation XI of 1822, the Governor-General in Goun- š 
uld, on a proper representation being made, order a new allotment of the © °"” 
a, if such représentation was made Within ten’ years after the separation `“ 
\ the estato. ° Where no such representation. was shown to have bean made,: -- 
the estate actually continued in the Collector’s rent roll as an entire estate o 
ing separate revenue to Government, the provisions of seotion 87 of Act XI / 
. {859 applied. Rai Mohan Saha v. Sashanka Mohan Roy... - -ua 407 


8 





— 
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Reversioner or i om ai by life-tenant-—~Com pensation ; 


ses Will, construction of ... ion oe sas 
——— ~~ Party to suit or KRE A Rvidenes Act, Seo. 88— 
Hindu widow in possession ; s88 Deposition, when relevant ... ous 


-Revislon-~Award by collector—~’ Court ’—Oivil Procedure Code, sec. 115—-‘Sub- 
ordinate to High Oourt Iioa Courts Act, sec. 15; ses Land Acquisition 
proceeding a as “Se ees 

High Court, jurisdiction pf T T 
The High Court has jurisdiction to set aside an interlocutory: cease: 

Kehirode Chunder Ghoshal v. Saroda Prosad Mitra . ve eee 

High Court, jurisdiction of —Interlocutory order. i 

It is within the powers of the High Qourt to interfere with intarlooutory 





orders if the Court is‘satisfied that such interference is needed in the interests‘of |: 


justice. Charu Chander Datt v. Sarat Chunder Singh aes ds 


High Court—Interlocutory order; see Land Acquisition proceeding: - 





——High Court—Refusal by the eee Court to add as aes datand: : 
ant; see Rent suit a sm See 
Interlocutory order— High Court's order. ` 
The High Court can interfere with interlocutory orders made by the origi- 
‘nal Court in the exercise of its discretion, if a proper case is made out. The test 
to be applied is, whether irreparable injury would be caused to one ‘of the liti- 
gants, if matters were not set right. Amjad Ali v. All Howsain Johar 
Land Acquisition Judge—Award—Matters not challenged by claim- 
ant ; see Land Acquisition proceeding ies acs i 
Revival of grant of probate—Petitioner for revocation, if can withdraw entire 
proceeding pending appeal by the objector—OCivil Procedure Code, O. 28 — 
R. 1, Sub. R. (1}; see Probate proceeding ae oe 
Revooability—Lioensee ae works of TARN charaoter—Conipenss 
tion ; see License a 
Revocation of probate, esadi for—Buit— Civil Procedure Code (sos) 
O. 28, Rr. 1 and 8; sse Probate proceeding is 





; petitioner fory if can withdraw entire proceeding pendia appeal by l 


the objector—Revival of grant of probate—Oivil Procedure Code, O. 23, 
R. 1, sub. R. (1) ; see Probate proceeding a o 

Right, nature of; see Occupancy right... i me 

to sue—Registration of name, wantof, effect of—Rent Raa Act, 
Seo. 27; ses Rent Recovery Act, Secs. 105, 108, sales under 

of worship, dispute as to, if dispute concerning sca of use of land ; see 
Criminal Procedure Code, sec. 147 ne kss i 

Sale for arrears of revenue—Bntire estate, if SE E settled estate 
— Entire estate in Oollector’s rent roll; see Revenue Sale Law, Sec. 87 


.——- for arrears of revenue—Fraudulent purchaser at auction sale—Purchaser, 





position of; see Revenue sale, fraud... es ene wits 
-——-, in contravention of section 99, effect of ; ses Transfer of Property Act, 
Sec. 99 eee eee tee ees eae eee 


——-, setting aside of--Bengal Tenancy Act { VIII of 1885), Sec. 170, sub-sec. 3— De 
by purchaser of share in lenure— Withdrawal of deposit by landlord, effect of. 
To determine whether the petitioner is entitled to make a deposit under 
, section of section 170 of the Bengal Tenancy Act, two elements have to be taken 


505 


525 


587 
505 


267 


Bit 


44 


——_. a HSe cont a ada 
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_ Sale—(Conid.) 
consideration; namely, first, whether the petitioner is a person who has an interest in 
the tenure ; and secondly, whether that interest is voidable on the sale. 


- When an application for leave to deposit the judgment-debt under sub-section 3 of 
section 170 of the Bengal Tenancy Act, by the purchaser ofa share ofa tenure was 
opposed by the landlord, decree-holder and it was decided by the Court that the petition- 
er was interested in the tenure, and the judgmeutdebt was deposited in due course, 
which was withdrawn by the deorea-holder : 

Held, that the efloot of the, decision was, that between the landlord and 
the transferee of portion of the tenure, the transferee acquired an interest in the 
tenure by purchase; that as the landlord withdrew the sum deposited it was no 
longer open to him to dispute the title of the depositor in the subsequent pro- 
esading under sub-section 8 of section 170 of the mae Taa Act. J ga , 


Mohini Dasi v. Srinath Chatterjee AA 3 A 609 
Sales under seca. 105, 108, distinction E A tenure ; só Rent l 
Recovery Act, secs. 105, 108, sales under a ie + 168 


Sanotion for proposed addition—Propér authority—Application to Magistrate 
—Irregularity—Calcutta Municipal Act, Sec. 102 (1) oe ; dee Caloutta 
Municipal Act, sec. 891 _—.... . 24 

Sanctioned plan, addition to, Nnn cre side Geli l 
tions ‘and additions to es building ; see Oaloutta aia Act, 





pec. 891. si sox aa r ons - 24 
Satisfaction of ee TERR by one “primarily Dabei of 
judgment-—Bxrtinction ; see Execution proceeding .. or wee 312. 
Second application for probate, if barred —Dismissal of first application if bar- = 
red—Adjudication— Res judicata ; asa Probate proceeding. Ss 185 
Secretary of State, if can-invite High Court to review Collestor’s award ; ses 
_ Land Acquisition proceeding _ es = as 505. 
—— if included within the expression * Any person intone P seo 
ef Land Acquisition Act, sec. 18; see Land Acquisition proceeding Sas 505 


a bond — Patlure to produca judgment-debtor in Court — Oonsideration— 
Bond, if énférceable—Limitation—Security bond, hypothecating moveable property, 
if to be attested and registered. 

Where a security bond prescribes that the defendant would pay Ra. 500, if-upon 
the dismissal of an application for insolvenoy he failed to produce the judgment-debtor- 
when required by the Court’: i 

Heald, that the covenant was perfdotly legal and enforceable by suit. Such a suit 
brought within three yee from the date of the failure to produce was not barred by 
limitation. 

A mortgage of moveable property does not require to be attested and 


registered, Mir Ansar Ali Khondkar v. Guru churn Sen ... see sie 419 
Separate maintenance—Son-in-Law—Marriage contract ; see Gharjdmai ... 178 : 
Service by tanant—Rent--Non-performance of service ; see Damages, suit for. 480 ` 
Sat-off-—Life tenant improving property—Mesne profits—Belief as to absolute 
title —Compensation ; see Will, construction of ... 391. 
Settlor, liability of—Agreement to pay annuity to bride ~ “Right of Piece 
“not a party to contract ; see Mahomedan Law ...- bas sie 205 


sca ie Courts Act, Sch. H, Art. 8—Rent—Service by pia al a ‘ms 
. formance of service ; see Damages, suit for -.-- o wye- + ++ ene vee 7480 
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Sodara, if includes re ree Chap. IV, Sec. 8, Para 29; ‘see Sar 


eo Ayautuka Stridhan | ve a oe eas 886. 
sar law—Marriage cntast~Maintonanoe—opnns maintenance ;' see 
‘Gharjamai . s F A ~ 178 
et leave to appeal, absence Ja o A of deoree d a N 
appeal—Dismissal of appeal; see Practice as a ate 281 


Specific Performance—Agreement” with Municipality to officiate as priest— 
Bengal Municipal Act, Sec. 360-A—License to employ cremation pia if 


Ti 





can be granted; s66 Maripora Brahmin, guit a Sus T4 

of ‘agreement —Oollateral pues OE. interest in oe 

land—Admisaibility ì in evidence ; see Partition suit x a 25 

siit for—Agreement ‘to lease—Lease not regiterea-Contrach if 
r- , divisible. 


Although a. document, which has: been executed, is moni in law. and, wholly 
ineffectual to create title in the intended lesses, it is nevertheless evidence of a valid 
agresment to execute a lease and may sa ais form the foundation of an action 
for specific performance; 

It is not an inflexible Sensation of law that avery “contract © grant a 
lease is an indivisible. contract. . ki Nath, Nag PET p. Gopal 


Chunder Ghosh . ... pase P M 464 
aim sit for, maintaonbity—Agreement to effect ee par: . i 


tition ; ses Partition suié ... 3 ae ae 25 


Specific Retief Act, ‘Sec. 9—Dispossession—Possassion pean tenant—2vic- 
tion of tenant—Relinquishment by tenant. 


A plaintiff i is dispossessed within the meaning of ganon 9 of the Specific 


Relief Act, when his tenant is evicted from the land by the defendant. Nabin Ae 











Chunder Das v. Kaylas Chunder Das ... <a T wee ` 488 
: - , essentials —Dominion, exclusive acts of—Isolated —— 
l aots of ‘trespass ; : see Specific Relief Aot, Beo. 9 ... A ae 605 





Eeclusive dominion. 
, Ina suit commenced under section 9 of the Specific Relief Aot, the sole point for 
determination will. be, whether the plaintiffs were in possession of the disputed property 
within six months previous to the instibution of the suit and whether they had been 
deprived of such poasession by the defendant otherwise than in due course of law. It is 
immaterial, if the plaintiffs were in possession, that such possession was without title. 
What the plaintiff has to prove is possession of the disputed property and not mere , 
isolated aots of trespass over that property. 

‘In order to entitle the plaintiff to succeed on the ground of possession, he 
must prove, firstly, that he exercised acts which amounted.to acts of dominion ; : 
the nature of these aots of dominion varies with the nature of the property ; 
secondly, that the act of dominion was exclusive. Ifthe ocoupation by the 
plaintiff, as indicated by those acts, has been peaceable and uninterrupted and 
has extended over a sufficient length of time, the inference may properly he 


` 


drawn that the plaintiff was in possession. os Krishna Parul v. Muktaram z 


Das vee zr es 
, Beo. 42—Proof, PEENE TN of ction Hostility tio 


-plaintifi’s title ;..see Revenue sale, Fraud eS RD eR eae pM. A 836 








———-—Possession—Title—Traspass—Dominion, acts of— 


"s 
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S Relief ken a ) 
, Secs. 84, 56—Injunction, prayer for—Maintainability of suit. 

` A brodghé a jii for recovery of possession of certain lands from which he had been 
ousted ahd obtained a decree, but he tock no steps to execute his decree nor even 
threatened to do so. The'present plaintiffs brought their suit against A praying to have 
it declared that the defendant had no title to the lands in suit, to establish that they 
were not bound by the previdus desree and for a perpetual eee restraining him 
from executing-the decree for possession : 
| Held: on a consideration of sections 64 and 56 of the aces Relief Act, 
that the suit would not lie. Karnadhar Haldar v. Hariprasad Roy Chaudhuri 86 


Specified sum of money, suit for recovery of; ses Limitation Act, Sob. a 








f 


. Arte. 65, 115, 120 wea 428 
‘Stamp of improper description’ aeons eous use of oak free PA cri 

i Btamp Act, Sec. 52; ses Partition decree aes oe — 824 
Statute, construction of ; se Bengal Tenancy Act, Sec. 105 aik = ee 196 
Interpretation. l 





. . The Courts in construing a Statute will give much weight to tho interpre- 
tation put upon it, at the time of its enactmentand since, by those whose duty 
it has been to construe, execute and apply it ; but such interpreta’ ion has not 
a controlling effect on the Courts. Smear of Calcutta v. Benoy Krishna 





Bose... si se eee z is 476 
Stranger promoting Genoa: ses Probate proceeding ae T is 91 
Sub- mortgagee right ; see Mortgage suit ... a 857 
—— , suit ka baja ai if necessary iter 366 Mortgage 
t saib... 187 
Subordinate J ndge, if can ee remand jan made ae District J edo 
Erroneous decree—High Court, power of; sse Procedure Sea 428 
Substitution—Death of ee aici a a a ; se Rent 
deeree e 192 
em TE aA heir-- Sale—Vabiiy ; ; see Death of , 
defendant see sè iei ee ae 561 
Succession, —Husband’s younger sia and Per s atep- brother, r, preforms 
between ; sse Ayautuka stridhan P Se ae 385 


— Indian Succession Aci (X of 1865), Secs. 2, 381—‘Hindu’—Conversion 
to Ohristianily—Dying as Christian. 

The Indian Succession Act is of universal application in this country, unless a 
parson claiming to be a i can show that he is specifically excepted from the opera- 
tion of its provisions. 

A Hindu who has embraced the Ohristian faith and continues to bea 
Christian up to the time of his death, is not a ‘Hindu’ within the meaning of 
section 381 of the Indian Succession Act, and all questions of succession to his 
estate upon intestacy are to be determined by the Indian Succession Act. ARA 


Bala Debi v. Sitikantha Banerjee Sa 459 
—Sanad—Oudh Talukdar—Primogeniture, rule 1 df Raparbie estate ; 
see Oudh Estates Act, Becs. 8, 22,28 ... He Ton eee 808. 


—— to permanent tenure——OCo-sharers, some of the, failing to notify to 
the Oollector, effect of—Decree, form of; see Bengal Tenancy Act, . 
et Becs, 15, 18. ose eee T EE] at P pee ; tss i 1 
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ueceasion Certificate Act, 1889, Sec.“4—Hffects of deceased .person—Receiver seeking 
to take possession of subject-matter of litigation, if to take succession certificate. - 

A Reosiver, when heseeks to take possession of the subject-matter of litigation, does 
not claim to be entitled to the effects of the deceased person within the meaning of 
seotion 4 of the Succession Certificate Act. Hence he is competent to take possession 
of the seourities and monies in deposit in a Bank without a succession certificate. | 

The Receiver ordinarily i is not the representative or agent of either -party in. the 
administration of the trust, but the appointment „is for the benefit of all parties, and 
he holds the property for the benefit. of those ultimately found to be the rightful 
owners. 

Semble, a Succession Certificate is needed, if a suit is bróught $o establish 
a title to seourities and monies by right of inheritance. Harthar ee v. 
Harendra Nath Mookerjee cee ic as | - 252 


Succession Property Protection Act ise Preamble and Sees. 1, 3, f{— Claiming 
` share in deceased property—Procedure on filing of application— Preamble and enact- 
ing clause—Jurisdiction, exercise of. 

A preamble to a statute can neither expand nor control the scope and application 
of the enacting clause, when the latter is olear and explicit; but if the language of the 
body of the Act is obscure or ambiguous, the preamble may be consulted as an aid in 
determining the reason of the law and the object of the Legislature and thus arriving at 
the true construction of the terms employed. Where the words of the enacting clause 
are more broad and comprehensive than the words ofthe preamble, the general Words in 
the body of the Statute, if free from ambignity, are not to be restrained of narrowed 
down by particular or less comprehensive recitals in the preamble. 

Act XTX of 1841.is not limited in its application to cases where the dispute. arises, 
between two persons, each of whom claims title by succession to the entire estate. -. An. 
application under the said Act may be maintained when it is alleged by a pergon, who 
claims a share in the estate left by the deceased, that that share has been seized by. 
other persons in assertion of a pretended claim of right by gift or succession, 

When the jurisdiction of a Court can be exercised under certain specified ciroum- 
stances, if the exercise of such jurisdiction i is invoked on the allegation that all the ele- 
tants necessary to make the law operative are ‘present and if this is denied, it is ‘not 
only competent to the Court but it is its duty to investigate whether-all the elementa 
essential to create jurisdiction do as a matter of fact exist. 

An application made under the Act ought not to be granted as a-matter of 
course, but the Court should proceed with caution and satisfy itself that there - 
are sufficient grounds in support of a prima facie case. The judge in the exer- 
oise of his judicial discretion, is entitled to act upon the affidavit of the R 





cant. Gopi Krishna Roy v. Raj Krishna Roy eas we. « A 
‘ Sufficient Cause ’—Negligence or forgetfulness—Civil pe tues Code, Ose. 4. 6% 
. R. 9, Sab-R. (2)—~Oourt’s duty; see Abatement ... a u. aia 81g 
Suit against joint tenants, maintainability ; see Rent, suit for ... . , 691 
—— against person not acquiring title from jJudgment-debtor—Limitation Act aa, ts 
Sch. I, Arta. 188, 142, 144; ses Estoppel | s. 878. 
——— for declaration that certain legal steps if taken would be nnjostitable— : 
Cause of action ; see Maintainability of suit ae me 183° 
—-- frame of—Relief claimed on ground of fraud—Decree if can ts passed o on 
_ other ground—Alternative relief; see Suit, maintainability of . aes 70 
m, maintainability ‘of —Bengal Tonancy Act, Seo, 106—Failure 5 institute l 
a caso; ses Landlord and Tenant a =- 71077 


———, maintainability of —Olaim to officiate‘ as peer priost—Oivil Proce- 
{ dure Gede (1908}; Sec. 9; se Maripora Brahmin, sait by ess OY T4 
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>. 


Suit—(Conid.). -> : 


——, máiniainability of-—Oonveyance, rene of, by Oourt—Rights of pare undei the 
conveyance, how to be enforced—Title to property, when vesis— Agresment for repay- 
ment of profits collected—~Sutt to recover by way of mesne profits—Provincial Small 
Cause Courts Act (IX of 1887), Sch.. II, Art. 81, 


When the decree merely directed the defendant to execute a conveyance ‘of certain 
property and further provided that if he failed to exeoute it, the Court would execute it 
on his behalf, and the conveyance was executed by the Court, nothing further remained 
to be done in the execution proceedings, and if either of the parties wanted to enforce his 
rights under the conveyance, a separate suit wae maintainable. 


The title to the property in such a case did ‘not yest in the - plaintiffs till 
ithe conveyance was executed, Henoa hetween the‘date of the execution of the 
agreement of sale and the exeoution of conveyance, the vendor was the proper 
person to collect’the profits. If the vendor agreed that he would -repay the 
plaintiffs the profits which he might collect’either himself or by his agent or by 
any other person on his behalf, a suit to recover from the defendant by way of 
mesne profits the amount payable- to him is not for recovery of profits of 
immoveable property wrongfully received by the defendant and is not barred, by 
Art, B1 of the Provincial Small Oause Courts Act, from the cegnizance of j 
the Small Cause Court. Kali Narain Bhowmik v. Harinath Chakrabartl... ` 599 


—, maintainability of—Declaration that certain legal, steps if taken would ; 
be unjustifiable—Cauge of action; see Maintainability of suit.. ve. «188 


——-, maintainability of—Declaratory suit—Previous decree not tb binding 

Perpetual injunction restraining exeoubion of previous decree ; see Specific 

Relief Act, Secs. 54, 56... as ise 86 
2 ryan of suit-—Rectification of deere Praud Mistake 

Alternative relsef, 

Where pleadings are so framed as to rest the claim for relief solely on the ground 
of fraud, it is not open to the plaintiff, if he fails in establishing the fraud, to pick out 
from the allegations in the plaint, facts which might, if not put forward as proot of 
fraud, have yet warranted the plaintiff in asking for relief. 

The case would be different where relief is asked alternatively, either on the 
ground of fraud, or failing that, then on some other oe S endra Kumar 


Bose v. Gangaram Koyal sis as ws. 240 

——, —— — Redemption, EA for—Deoretal amount b paid off-—~ 
Possession not delivared—Provincial Small Cause Courts Act, Soh. IT, : 
Art. 81; see Mesne profite, suit for a sts Ms 820 


———to wind up—Receiveor, if necessary PES TA to the estate af 
deceased partner—Suit against representatives of jas res 868 : 
Partnership, dissolution of ss ees boi 868 


under sec. 106 of the Bengal Tenancy idi pedati suit—Court-fee 
on plaint—Court-fees Aot, Art. 17, ol. (8); ses Bengal Tenancy Act, sec. 106. © 688 
— for damages for malicious prosecution—-Proof necessary ; see Malicious 


prosecution ove eè 410 
Surface water, reservoir fed by—Right és aken Right to cut —_ on one’s 

-own land ; see Easement oe . 578 
Surplus proceeds of revenue sale—Attachment by desree kolder- Picooddk; “if 

available to judgment-debtor ; see Mortgage deoree ~ ÁB 


Tenancy, character of—-Uniform rental—Bengal Tenancy het: sec. 50—Pre- l 
sumption ; see Landlord and Tenant yi wy - 10l 
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Tenant, if can out and appropriate trees grown by him or his ancestor—Tenan- `, -7.7 
e OY created before passing of Transfer of F toperty Act—Homestead land:;.. . .. 





see Trees wee 45 
-in possession of some land of Zanmi tana. not PIET to 
holding- -Encroachment ; ses Burden of proof . >? © o o ose o enta 876 
—=— —, when can question title of person suing for rent Duett 
. In cases where the doctrine of estoppel does not come into play, itis open > -= 
to the tenant defendant to urge that the plaintiff, as benamidar, for the benefi- i 
.cial owner, is not entitled to claim rent- from him. . Rahimannessa Bibi-v,.: -> 
Madhab Das Mal ns oe woke oe Ss Sed: “oe -. «498 
Tenures; transferable—Sules iter secs. 105, 108, distinoiion e se ` 
Rent Recovery Act, secs, 105, 108, sales under Bs ; _ 158 
Thak or survey map—Presumption—Permanent settlement ; ses sBedadar. = 216 
Third Judge, duty of—Judges composing. Court of appeal equally divided in 
opinion—Criminal Procedure Code, sec. 429 ; see Newspapers (Incitement. 
to Offences) Act, secs. 2, 8, 494 
Transfer of share of occupancy right— Transferability ~Other sharers, if can ab | 
ject; ses Occupancy right ... i 169 
Transferable tenure—Sales under ‘Shag: 105, i08, distinction between ; a 
ses Rent Recovery Act, Secs. 105, 108, sales tinder.. . 168 
Transferability of occupancy right—Who can danon: see IREA TRT ` .16 


Transfer of Property Act (IV of 1862), Sec. 11—Bengal Tenancy -Aci (VIII of 1888), 
Secs: 10, 11—Atienation, condition nen Ee validity oe 190 es 
pensation 
A condition in a permanent lease restraining alienation is not void. Seotion u of 

the Transfer of Property Act has not been eee by. sections 10 and-11 of the Bengal 

.Tenancy Act. > 
Where the tenure-holder alienated the landi ini breach of his ‘contract, the | 

Court did not enforce the clause of re-entry, but ` ordered him to pay compen- | 

gation under section 155. Kesay Lal Nag Moximdar v. Havasit Ghose ... ' 126 

a —___—., sec. 99—Sals, in contravention of—Irr egularity— Position 
of purchaser— Equity of redemption—Pus chase by mortgages— Effect of. 
The purchase of the equity of rédemption by the mortgages constitutes him a trus- 
tee for the mortgagor. 
A sale in contravention of the terms of section 99 is not i nullity: but an irroġulär 
' gale liabIé to be avoided. 
Where the mortgages purchases at such sale, the SR is entitled to - 
redeem but only on reimbursing to the mortgagee in addition to the mortgage- 
‘debt sums expended by him properly in the protection and Saep of the .’. 
property. Pancham Lal Chondhry v. Kishun Pershad Misser .. i RE B74 
, Sec. 103, Cl. (f)—Lesses repairing the properly-~Daduction 
from-rent, if sountenl or set-off. we 
Under section 108, ol. (f) of the Transfer of Property Act, ihs. deadustion 

which the lessee is authorised to make for the expenses of repairs from the rent 

as it becomes due, is in the nature of a payment to the landlord and does not 

‘ bear the. character of a set-off. Katle Graham v. Colonial Government of 

British Guiana a we ; 351 

—— , Sec, 108—Termination of lass—Assignmant-—Liabiily of 
previous lessor—How long continues. 
A lessee is entitled to transfer his interest to another and his liability to 
the lessor would last only so long as the privity of estate between him and. the 3 














' lessor existed, and no longer. - R. D. Mehta v. Gadadhar Rai ... we. 256 


ah 
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Transferee of decree—Application for exeoution—Decree satisfied in full by 
judgment-debtor—Judgment-debtor, assignee—~Execution against pur- 

chaser of equity of redemption—Question to be decided under Sec. 47 of 

the Code of Civil Procedure (1908) ; see Execution proceeding sine 812 
Trees, tenani’s right to cut and appropriate—Homestead land—Trees grown by tenant 

—Creation of tenancy before the passing of Transfer of Property Act. 

A tenant of homestead land can cut and appropriate fruit trees grown by him or 
his predecessor in interest on the holding, the tenanoy having been created before the 
passing of the Transfer of Property Act. 

The English doctrine of fixtures did not prevail in India and the Transfer 
of Property Act substantially reproduced the law on the subject as recognized 


by Hindu and Mahomedan Jurisprudence. Mofiz Sheikh v. Rasiklal Ghose... 246 
Trespass, isolated acta of—Dominion, exclusive acts of; see eee Relief 

Act, sec. 9 avs ‘ GO. 
Trust deed in favour of Saiti of t mortgagee — Creditor ee of ; a6 Mort- 

gage suit s se ee 5 sis asi 557 
Trustee, appointment of person R Gerona sanction, if necessary ; 

saa Civil Procedure Code (1908), seo. 92.. Ste ue ee 211 
Uncorroborated testimony of plaintif — Evidence, if can be acted upon— 

Olaim against the estate of the deceased ; see Promissory note ‘ue 470 
Undivided family, what constitutes ; ses Partition Aot, seo.4 ... one 525 


Usage—Money rent—-F'ixity of ront in perpetuity—Qontract, expressand implied 

— Lease for a term of years—Money rent—Suit by landlord under sec. 9 of 

the Madras Rent eae. Act; see Madras Rent reed Acb, secs, 9 

and 11 ie ee 338 
Usufructuary Mortgage of two ee A E one of gies 

in execution of a decree on a prior mortgage—-Lisbility of other party 

to pay the whole mortgage debt; ses Mortgage bond Sat iss 272 
Yalidation of decree—Retrospective effect—Final decree drawn up on court-fes 

stamp—Mistake discovered in appellate Qourt—Non-judicial — pa 


ted in-appellate court ; see Partition decree sie 824 
Value of franchise—Capitalization of profits—Present value, EEN 

number of years purchase—Bengal Ferries Act, Sec. 17 ; see Damages ... 56 
Yerbal Contrast, proof when admissible—Part periormance--Specific perform- 

ance; ses Partition sulib  .. a eee ses i 25 
Voters, qualification of—-Member, if unit ; see Religious assembly ve 497 
Walver—Acceptance of reduced rent—Eifiect of—Aots and conduct of parties A 

see Indian Evidence Aot, Sec. 92 en dive sha ve 439 
Wajib-ul-arzes—Entries—Custom ; see Evidence... sige as 36 


Will, construction of—Gift over for pious purposes— Validity —Mesne profits—Oompensa- 
tion for improvements, when payable—Improvements made by life tenant—Purchaser 
from life tenant making improveménts—Remainderman, if lable—Transfer of Pro- 
perty Act (IV of 1882), Seo. 51. 


In construing a will, importance should not be attached tofisolated expressions, 
but the Court must look to all the clauses of the will, and give effect to all the clauses 
ignoring none as redundant or contradictory. 

A gift over for a pious institution is not void for uncertainty of subject-matter. 

9 
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Wili—(Contd.). 

In order to entitle an occupant of land to compensation for improvements, fies 

things must concur; first, he must have held possession under colour of title; secondly, 
his possession must havo been adverse to the title of the true owner, that is, it must not 
have been possession by mere permission of another whose title he recognises; and 
thirdly, he must have acted in good faith, that is, under the honest belief that he hag, 
gecured good title to the property in question, and is the rightful owner thereof ;, and 
for this belief, there must be some reasonable grounds such as would lead a man of 
- ordinary prudence to entertain it. : 
i As a general rule, improvements mate on property by æ life-tenant thereof, attach 
to the estate and pass to the reversioner or remainderman, at the expiration of the life 
eatate, without any liability on his part to make compensation therefor. The same is 
true of improvementa made by a purchaser from one who holds a limited interest, for n 
is presumed that such purchaser knows the title which he acquires. 

Where the life tenant improves the property under ‘the belief that he has an abso- 
lute title thereto, a claim for permanent improvement under such oircumstances, can 
be put forward only as a set off against - ‘the’ mesne profits, and when the remainderman 
abandons his claim for mesne profite, the transferee is allowed no compensation for the 
amelioration. 

Ordinarily the privileges of a holder of property in good faith, cease when he has 
knowledge or notice of an existing title adverse to that under which he claims. . 

” A testator died leaving a widow, a mother, aad, the. plaintiffs, who were the grand- 
gons òf his elder brother, as his reversionary heirs., The widow applied for probate of 
the will, but before the probate had been granted she joined her mother-in-law, in trans- 
ferring the disputed property to the defendants, who spent a substantial sum in reclaim- 
ing the property : : 

- Held—That the plaintiffs were not liable for the cost of any improvement effected 
during the lifs-time of the widow. As there was a substantial qfiestion i in controversy aS 4 
to the true effect of the testamentary instrament, the occupant was entitled to compensa- 
tion for improvements from the date of the death of the widow, unless they were made’: 
after an adverse decision against him. 

To determine the value of that improvement, the Court would ascertain 
the value of the property as it stood at the death of the widow and deduct it 
from the Value of the property as it stood at the date of the judgment. The 
differance represented the value due, to improvements made by the ocoupants.: 

Any rent due subsequent to the death of the widow, which had fallen in arrears 

should be deducted from the value of the improvements, as nies constitute 

. & charge on the property and diminish its value. Kandarpa saa Ghose ov. . 
Jogendra Nath Bose ae his A ers Sak 891: 


Withdraw from suit, petition bes Piukon: if can be recalled. ‘ 

It is competent to the plaintiff to recall his petition of withdrawal at a 
time before the final order is passed, Rajkumari Debiv. rity: A 
Withdrawal of entire proceeding pending appeal by. th tho d yee rae 

for revocation—Revival of grant of STT Procedure Code, "98, ` 

R. 1, sub-R. (1); see Probate proceeding er 8p Be YY g4 

A 


Worship, right of, dispute as to, if dispute conostning right of use of land; see - 
Criminal Procedure Code, Seo. 147 . àN a 22 
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